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In this appeal, preferred by Bharat Coking Coal Limted (hereinafter
referred to as the appellant’) a Governnent Conpany wi thin the nmeani ng of
Section 617 of the Indian Compani es Act, 1956, and its General Manger, the
only question that requires an answer-is whether the appellant is entitled
to realise service charges fromits buyer while selling coke

Steel Abrasers & Allied Products Limted, the respondent herein, carries on
busi ness of foundry casting and for that purpose it has to buy hard coke
fromthe appellant. The production’ and di sposal of coal and coke are
controll ed and regul ated by Colliery Control Order, 1945 (’ Order for
short’), initially franmed by the Central Government under Rule 81 (2) of
the Defence of India Rules and being continued in force by Section 16(2) of
the Essential Commpbdities Act, 1955. In exercise of 'the powers conferred by
the Order, the Central CGovernnent issued a notification on Decenber 27,
1991 fixing the prices at which different types of coal and coke, including
hard coke, would be sold. Alleging that despite such fixation of price of
hard coke by statutory notification the appellant was demandi ng and, for
that matter, realising, besides the price, service charges the respondent
filed a wit petition in the Patna H gh Court whereinit contended that
such action on the part of the appellant, which was a 'State within the
meani ng of Article 12 of the Constitution of India, was wholly arbitrary
and illegal and, accordingly, prayed for appropriate relief. In contesting
the petition the appellant submitted that coal and coke were different
comodities and in view of the fact that the respondent was required to be
supplied foundry hard coke, which had a specified sized, it had to put in
sonme extra work and effort |ike shifting and sizing after production of 't he
coke in the plant, and that necessarily nmeant extra expenditure. According
to the appellant recovery of such expenditure was not barred by the
notification and, on the contrary, the notification per-mtted such
recovery., The Hi gh Court accepted the contention of the respondent and
issued a wit of mandanus directing the appellant not to charge fromthe
respondent any ampunt other than fixed in terns of the notification dated
Decenber 27, 1991. Hence this appeal

To answer the question raised in this appeal it is inperative to first
refer to the rel evant provisions of the Order and the notification issued
thereunder. O ause 2(1) of the Order defines coal to include anthracite,

bi tum nous coal, lignite, peat and any other from of carbonaceous matter
sold or marketed as coat and also coke. It is pertinent to point out here
that through the definition clubs coke and coal in fact the two products
are distinct and different. Wereas is a stone |ike product excavated from
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the earth, coke is the processed product of coal obtained by indirect
heating i n Beehive ovens and bye Product ovens which are comonly known as
'coke oven plants’. Cause 2(2) defines 'colliery to mean any mne or open
wor ki ng where the getting of coal is the principle object and includes a

pl ant for the production of coke, (enphasis supplied). According to C ause
2(5) 'size’ when used in relation to coal shall have the sane neani ng as
given in the specification laid down by the Indian Standards Institution
(Isl) fromtinme to tinme. (Enphasis supplied). Clause 3 enpowers the Centra
Covernment to prescribe the classes, grades and size into which coal may be
cat egorised and the specifications for each such class, grade or size of
coal. Clause 3A(4) entitles the Coal Controller appointed under the O der
to lay down the standards and met hods of sampling and anal ysis of coa

whi ch al one shall be used in declaration of grades or sizes of coal. C ause
4 of the Order which enpowers the Central Governnent to fix the price of
coal reads as under

"The Central Government may by notification in the official Gazette, fix
the sale price at which, or the nmaxi mumor the m nimum sale price or both,
subj ect to which coal nay be sold by colliery owers and any such
notification nmay fix different prices.

(i) for different grades and sizes of coal and
(ii) for different collieries.”

Cl ause 4A which deals with retention price of coal and coke is extracted
bel ow :

"The Central CGovernnment may having regard to all the relevant factors,

i ncl udi ng the geol ogical and m'lling conditions of the mning technol ogy
enployed in the collieries by the colliery owner, as well as the estinmted
cost of production of coal and coke produced by such colliery owner, fix,
by notification in the Oficial Gazette, the retention price of respect of
each cl ass, grade or size of coal and coke produced and sold by such
colliery owner."

Clause 5(1), so far as it is relevant for our purposes, provides that no
colliery owner or his agent shall sell, agree to sell or offer to sell coa
in excess of the price or the maxi num price fixed under clause 4. The only
ot her clause of the Order which requires nmentioning here in C ause 12A. |t
provides that the Central Government may, through Gazette notification
specify the authorities conpetent to allot quota of coal to any person or

cl ass of persons and every such authority shall allot such quota subject to
such instructions as the Central Government nmay issue fromtine to tine. In
exerci se of the above power, the Central CGovernnent has specified its Coa
Controller to be the authority conpetent to allot quota of coal

I n pursuance of Clause 3 and 4 of the Order the Central Governnent issued
the notification in question prescribing in table | thereunder the classes
and grades into which coal and coke are to be categorised and in Table Il
to VI, the prices at which they are to be sold by the colliery owners at
pit-heads. Followi ng the tables are twenty expl anatory Notes of which the
Not es extracted bel ow are rel evant

10. (i) The prices notified herein are applicable only to sale of coal at
pit-heads on FOR colliery siding basis or FOB purchaser’s transport basis
at the colliery |oading point.

(ii) Where coal is transported beyond a distance of 3 tans to the | oading
poi nt, the coal conpanies shall be entitled to charge additional transport
costs fromthe purchasers at following rates :............ (rest onmitted).

12. The pit-head price of hard coke fixed in Table V and of soft coke fixed
in Table VI are exclusive of duties of excise royalty, cesses, and sales
tax on either the raw coal used for manufacturing the coke or on the Hard
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Coke or soft coke. The colliery owners shall be entitled to realise the
amount of such duties of excise, royalty, ceases and sal es tax and other
taxes/levies, if any, from purchasers of Hard Coke and soft coke in
addition to the prices fixed for them Wen the inpost is on the raw coa
used for manufacture of coke, the sumrealisable per tonne of soft coke or
hard coke shall be ascertained by nmultiplying the rates of raw coal by 1.35
for soft coke and 1.50 for hard coke.

14. For undertaking special slaing or beneficiation of coal additiona
charges as ny be negoti ated between the purchaser and the producer nay be
real i sed over and above the fixed prices.

15. The prices fixed in Table V for Hard Coke and Table VI for soft coke
shall not apply to small sized coke, coke breeze below 12 mllineters size,
Low tenperature carbonization coke, pelletised coke or briquettes."

Si nce sizing of marketabl'e hard coke has an inportant bearing on the issue
i nvol ved in thi s appeal and since we have already notified that under the
Order size of coal and coke is to be according to ISl specification, we nmay
now profitably | ook to the Indian Standard (Third revision) relating to
size analysis of coal and coke for nmarketing as adopted by ISl and
publ i shed by Bureau of Indian Standards in 1979. The foreword of the report
reads, inter alia, as follows :

"Coal as mned is terned as 'run-of-mne’. It has to be graded by screening
or crushing and screening on the basis of size ranges. Simlarly, coke as
produced in various plants has an unspecified size distribution and has to
be suitably size graded. For a rational and econom c use of these inportant
materials it is necessary to grade them and assist suitable nonmenclature

i nked with popul ar trade nanes and based on-size fractions so that it may
be possible to market them w th maxi num advant age both to the producers and
the consuners." (enphasis supplied)

The report then prescribes the standard normencl ature and size ranges of
coal and coke for marketing and the nethods of sanpling and test for their
size grading. The size analysis of hard coke and its correspond-ing size
ranges for marketing are given in Table 2 of the report, which is
reproduced bel ow.

TABLE 2 SIZE ANALYSI S OF HARD COKE FOR MARKETI-NG

(Causes 3.1 and 5.1.1)

Sl. Nonencl at ur e Si ze Range On
Tol erance (Trade Nane)
No. (I'S Steev) Over -
Percent By
(PS) si ze
Mass, Max
On
Und
ers
i ze
(1) (2) (3) (4) (5)
(6)
(i) Coke, extra |arge -100 - 10
Foundry coke
(ii) Coke, large - 100 to - 25 5 10

BFcoke

(iii) Coke, medi um -40 to + 25 5 10
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Nut coke

(iv) Coke, snal | -25 to + 10 5 10
Pear| coke

(v) Coke, fine -10 5 -
Breeze

Note : Size ranges other than these naybe specified for special uses."

The procedure for size analysis of coke prescribed in .the report is as
follows :

"Procedure for Size Analysis of Coke - Select appropriate sieves so that no
size fraction exceeds 25 per cent by ness of the sanple. Arrange themin a
stack in a decreasing order of size apertures so that the sieve with the
smal | est aperture i's at the bottom Accurate-ly weigh the sanple and screen
it insmall increments at a time so that undersize passes to the next sieve
and the apertures are not choked. Hand place the pieces of coke remaining
on the screen and transfer the oversize to a suitable container. Renpve the
top sieve and repeat the operation on the next sieve. Continue this
procedure using hand snaking only until the oversize on each sieve has been
pl aced in a separate container

I f necessary, re-stack the set of sieves and repeat the process for
successive qualities until the entire sanple has been grantities."

M. Salve, the | earned counsel appearing in support of the appeal

submitted that when Note 10(1) clarified that the prices fixed under the
notification were applicable to sale at 'pit heads, they would, as regards
coke necessarily refer to sale at the 'coke oven plant, Since the coke as
prescribed in the plant, was required, to be properly handled to attain the
specification of foundry coke as |aid down by ISI, the appellant could
legitimately demand handi ng charges besides the notified price, in terns of
Note 14, argued M. Salve. To bring home his contention M. Salve relied
upon the follow ng avernents made in the counter-affidavit filed on behalf
of the appellant in the Hi gh Court:

"1t is stated after indirect heating of coal in Beehive Oven (B.H ) and
B.P. Plants coke is produced. After nmanufacture of coke further handing is
required for sale of coke. It is stated that Pit Head Cokeis an assorted
sizes of coke having various size ranges. Coke below 1/ 2" size of 12 MM
size constitutes upto 6 to 8 per cent of total Pit Head coke. As per Indian
standard specification (I.S.) under size tolerance is 10 percent. Further

I ndi an Standard specification for Foundry Coke is 4" (+100). This
constitutes about 80 per cent of the total product.

It is stated that |oading is not possible at Pithead. Therefore shifting,
sizing either by manual or by fork lifting and storing in different |oading
points is undertaken either manually or by vehicles. The colliery owners
are spendi ng substantial noney to carry out despatch of coke according to
specification as inproper handing of coke may result \in breaking. The
operations required before despatch to suit Indian Standard Specification
generates substantial rejection. The expenditures incurred in screening,
stacking, loading and transportation into despatchable container is terned
as handling charges."

Wi le dealing with the contentions of M. Salve, M. Sanyal, appearing for
the respondent, did not dispute that as regards coke pit heads as referred
to in Note 10(1) would nmean coke oven plants. He, however, contended that
besi des the prices as notified, the appellant could claimonly
transportation charge if the coke was transported beyond a distance of 3
KMS to the | oading point under Note 10(2) and the duties and |evies
referred to in Note 12. According to M. Sanyal M. Salve's reliance on
Note 14 to justify the inmpugned demand was whol Iy m splaced for the sinple
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reason that neither did the respondent ask for any special size of coke nor
did the appellant undertake any process for its beneficiation. |In other
words, according to M. Sanyal, the appellant sold to the respondent coke
of 'specified size as nentioned in the table and not of ’special size' so
as to attract the provision of Note 14. While on this point he referred to
the note as appearing in the table to contend that if the appellant had
supplied coal of special size in terns of the note it m ght have laid any
cl ai munder Note 14.

Havi ng carefully considered the respective contentions of the |earned
counsel in the light of the material on record we are inclined to accept
the contentions of M. Salve in preference to those of M. Sanyal From a
conbi ned readi ng of the rel evant clauses of the Order and the Notes
appended to the notification referred to earlier we may draw the foll ow ng
concl usi ons:

(i) The Central Governnent nmay, be Gazette Notification, fix the sale price
for different grades and sizes of coal and coke and for different
collieries, including plants for the production of coke.

(ii) The prices so fixed are applicable to sale of coal at pitheads and not
of coke at coke oven pl ants.

(iii) Prices given in table V of the notification for hard coke shall not
apply to small sized hard coke and other types of cokes as nentioned.

(iv) No colliery owner shall sell and no person shall purchase coal or coke
at a price which is in excess of the notified price.

(v) However, besides the price so fixed the colliery owner is entitled to
realise (a) costs for transportation beyond a distance of 3 KM5 to the

| oading point at the specific rates, (b) excise duty, royalty, cess, sales
tax and other taxes/leviesmif any and (c) -additional charges as nmay be
negoti at ed between the producer and the purchaser for undertaking specia
si zing or beneficiation.

Term nol ogi cally coal as m ned as known as 'run of the mine and taking a
cue fromthe sane we nmay conveniently describe the 'coke as initially
produced in the plant as run of the plant’. The 'run-of- the plant’ has
been categorised as hard coke of different classes and grades in Table

and their prices fixed accordingly in Table V of the notification depending
upon its ash content. That the coke so produced has to be suitably handl ed
to segregate those required for foundries according to ISl specification is
evident not only fromthe statenents nade in the counter affidavit of the
appel l ant but also fromthe foreword of the ISl report-as quoted earlier
The exercised so undertaken by the appellant to screen the run-of-the plant
whi ch has an unspecified size distribution to get the extra |arge size,
specifically earmarked for foundry would certainly be one for specia
sizing within the neaning of Note 14. The contention of M. Sanyal that
since the respondent had not contracted of supply of special size it was
not bound to pay for the sanme cannot be accepted as, in view of the
definition of ’size’ under the Order, the appellant i's obligated to sel
only according to specifications of 1SI. The note referred to in the table
of 1Sl notification does not come in aid of M. Sanyal ‘as it only enpowers
the 1Sl to specify different size ranges for special uses besides those
specified in the table and has no bearing to the issue involved in the
appeal

Comi ng now to inpugned judgnment we find that in negativing the contention
of the appellant based on Note 14, the Hi gh Court observed that the said
Not e had no manner of application to the facts of the case as the
respondent did not purchase special size of coal. Unfortunately, in naking
the above observation the Hi gh Court failed to notice the definition of
"size’ under the Order and the report of the ISI in this regard.
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For the foregoing discussion we allow this appeal, set aside the inpugned
judgrment of the High Court and disnmiss the wit petition filed by the
respondent. There will, however, be no order as to costs.




