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In this appeal, the appellants are assailing the
j udgrment of the Hi gh Court by which the order of
acquittal passed by the trial court was set aside and
they were convicted for the offence under Section 302
read with Section 34 I PC and sentenced to undergo
i mprisonnent for life.

In brief, according to the prosecution, the

deceased Kuruva Naganna purchased a house site from one
Harijana Madanna and erected a kottam and was running a
hotel init. Appellants 1 and 2 are the nei ghbours of
the deceased. The deceased desired to sell the said
site owing to | osses sustained by himin running the
hotel. Appellants 1 and 2 insisted that he shoul d sel
the site to them and threatened hi mthat he shoul d not
sell the sane to others except them Thus, there were
ill-feelings between the deceased and appellants 1 and
2. On 17.7.1991, while the deceased, PW 1 .and 2, wife
and daughter respectively, were in their kottam the
third parties cane to see the site in order to purchase
it and proposed to come the next day to settle the
bargain. Appellants 1 & 2 cane there at about 6.00
p.m and questioned the deceased as to why he proposed
to sell the said site to others ignoring them The
deceased asserted that he had every right to sell the
site to any person of his choice, being its owner. On
this, there were exchange of words between the deceased
and the appellants 1 and 2. |In the neanwhil e,
appel l ants 1 and 2 picked up sticks and beat the
deceased on his knees. The deceased fell down after
receiving injuries. Thereafter, the appellant no. 3
cane arned with crow bar and beat the deceased three or
four times on his head. The incident was w tnessed by
PW 1 and 2. After assaulting the deceased, the
appel l ants left the scene of offence with their

weapons. PW3, son of the deceased, had gone for

Hamali work. After coming to know about the incident,
PW4, the nother of the deceased, rushed to the scene
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and PW 1 and 2 narrated about the incident to her. At
about 9.00 p.m, PW3 cane there and found the dead
body of his father Iying on the road near the house and
he was told about the incident by PW 1 and 2.
Thereafter, PW 1 to 3 proceeded to Kallur police
station where PW1 orally reported about the occurrence
to PW7, the Sub-Inspector of Police, at about 10.30
p.m The report was reduced into witing and a case as
Crime No. 70/91 was registered under Section 302 |PC
After the conpletion of investigation, a charge-sheet
was fil ed.

The | earned Sessi ons Judge, on the basis of

materi al placed on record, framed charge agai nst al

the appell ants under Section 302 |PC and tried them for
the said offence. The trial court, after appreciating
the evidence brought before it .and | ooking to the
infirmties appearingin the case, concluded that the
prosecution could not bring home the guilt of the
accused beyond reasonabl e doubt. In that view, not
finding the accused guilty under Section 302 |PC,

gi ving them benefit of doubt, acquitted them

The State filed appeal before the Hi gh Court
chal | engi ng the order of acquittal nmade by the | earned
Sessi ons Judge. The H gh Court by the inpugned

j udgrment upset the order of acquittal made by the tria
court. The Hi gh Court disagreed withthe reasons given
and findings recorded by the | earned Sessions Judge and
found the appellants guilty of commtting offence

puni shabl e under Section 302 read with Section 34 IPC
and consequently sentenced themto undergo inprisonnent
for life. The appellants, being aggrieved by the

i mpugned judgnment and order, have approached this Court
in the appeal

The | earned counsel for the appellants urged that

the Hi gh Court manifestly erred in setting aside the
wel | - consi dered order of acquittal passed by the trial
court; the order of acquittal could not be disturbed
nmerely because the Hi gh Court could take a different
view when it was not shown that either reasons recorded
or appreciation of evidence by the trial court were
nei t her perverse nor untenable nor any nateria

evi dence was ignored; the case registered by the police
was only for offence under Section 302 I PC and the
charge was framed by the trial court under Section 302
| PC only and not read with Section 34 | PC, the High
Court applied Section 34 IPC and convicted all the
appel l ants which is patently unsustai nable; the Hi gh
Court failed to see that the prosecution failed to
establish notive;, PW 1 and 2 being related to the
deceased were interested and | ooking to the
contradictions and om ssions in their statenents
coupled with their conduct, their evidence could not be
bel i eved; further the evidence of the Doctor, PWS®6,
contradicts the evidence of PW1 in regard to the very
overt act or assault by the appellants 1 and 2; though
several eye-w tnesses were avail able, none of them were
exam ned by the prosecution which was fatal to the
prosecution case; the | earned Sessions Judge having
regard to the infirmties recorded sound reasons for
not relying upon the evidence of PW 1 and 2, the so-
call ed eye-witnesses; the H gh Court was not right and
justified in taking a contrary view |lightly brushing
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aside the reasons given by the trial court; while

di sturbing the order of acquittal, the H gh Court
failed to keep in view the well-settled principles of
justice laid down by this Court.

On the other hand, the |earned counsel for the

St ate made submi ssions supporting the inpugned judgnent
nore or | ess on the reasons given by the High Court in
the i npugned j udgnent.

We have carefully considered the subm ssions nade
by the | earned counsel for the parties.

The charge against the accused is that on

17.7.1991 at about 6.30 p.m at Kothakottalu, Indira
Nagar Col ony, Kallur, the accused conmitted nurder of
the deceased near his house, the notive for the murder
bei ng the deceased’s refusal to sell the site to the
appellants 1 and 2 inspite of their insistence and
threatening not to sell the same to the third parties.
The trial court, looking to the evidence held that the
prosecution failed to prove the notive itself for the
reasons that there was no proof that the deceased had
purchased the site because no docunment was produced

al t hough clained to beavailable with the PW1 nor the
vendor of the site was exam ned and the evi dence of PW
1-3 was contradictory as to when the site was
purchased; even there was no evidence to support that
the deceased ran hotel in the said site. PW 1-3 could
not say the name of the vendor and other details such
as plot nunber, survey nunber etc.; though the PW 1
and 2 stated that third parties canme to see the site,
they could not tell their names and the said fact does
not find place in Exbt. P/1. This being the position,
in our view, the trial court was right in holding that
the notive part was not proved. It was a specific case
of the prosecution that appellants 1 and 2 beat with
sticks on the | egs of the deceased and caused injuries:
PW 1 and 2 deposed to that effect but as per the

evi dence of doctor, PW6, no injuries were found on the
| egs of the deceased. Exbt. P/ 3, post-nortem
certificate, also does not disclose injuries on the

| egs of the deceased. In Exbt. P/1, it is not stated
by the PW 1 and 2 that the appellants beat the
deceased on his legs. In the light of this material as
to the overt act of the appellants 1 and 2, the tria
court doubted the very presence of PW 1 and 2 at the
time of occurrence.

Exbt. P/1, the F.1.R, contained the nane of the
appel l ant no. 3 besides the nanes of appellants 1 and
2. PW1 deposed that appellant no. 3 is their

nei ghbour but she did not know his name; she nerely
stated before the police that besides appellants 1 and
2, one Muslimattacked her husband. Admittedly,
identification parade was not held and PW 1 and 2
identified appellants no. 3 in the court nearly after
four years after the occurrence as the Mislim person
who gave fatal blow to the deceased. On behalf of the
appel l ants, it was contended that the name of appell ant
no. 3 was incorporated at the instance of sone others.
The | earned Sessi ons Judge has stated in the judgnent
that no evidentiary value could be given to the
testinmony of PW 1 and 2 as to identification of
appel l ant no. 3, as the nuslimperson who gave a fata
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blow to the deceased. It is found in the evidence of
PW 1 and 2 that several independent persons of the
locality witnessed the occurrence but none of themwere
examned in the court. |In the absence of corroboration
to the interested evidence of PW 1 and 2 by

i ndependent witnesses, the trial court was of the
opinion that it was not safe to place reliance on the
testinmony of PW 1 and 2. The trial court yet referred
to another infirmty in the prosecution case. The

i nci dent was claimed to have taken place at 6.00 p.m

or 6.30 p.m Fromthe evidence it appears that the

di stance between the place of occurrence and the police
station could be covered by 1/4th or one hour dependi ng
upon t he conveyance and including by wal k but the
report was given at 10.30 p.m Thus, there was del ay
of four hours. PW4, the nother of the deceased,
admitted that the deceased was in the habit of taking
drinks after day’'s work and she came to know about the
incident at 9.00 p.m through a girl. It appears that
the incident occurred at about 9.00 p.m The evidence
of doctor suggests that the incident would have
occurred at about 9.00 p.m It was probable that the
deceased was attacked during night while he was in a
drunken condition according to the trial court.

Further, fromthe statenents of PW 1 and 2, it is
clear that they waited till 9.00 p.m to give report;
PW 3 al so spoke to the sanme effect. The |earned

Sessi ons Judge expressed doubt whether PW3 acconpani ed
PW 1 and 2 to police station as spoken to by them

i nasmuch as PW7 did not examne himat the police
station. The evidence of PW7-indicates that at the
time of inquest also, PW3 was not present. This again
was a circunstance pointed out by the'trial court to
create a doubt as to the truth of the prosecution case
Thus, taking the overall view based on'the totality of
the evidence and cunul ative effect of the sane, the
trial court held that the prosecution failed to prove
the accused guilty beyond all reasonabl e doubt and in
our viewrightly so in the light of the material placed
on record and reasons given.

The principles to be kept in mnd in our systemof
adm nistration of crimnal justice are stated and
restated in several decisions of this Court. Yet,
sonmetinmes high courts fail to keep themin mnd before
reaching a conclusion as to the guilt or otherw se of
the accused in a given case. The case on hand is one
such case. Hence it is felt necessary to rem nd about
the well-settled principles again. It is desirable and
useful to remind and keep in mnd these principles in
deci di ng a case.

In our administration of crimnal justice an
accused is presumed to be innocent unless such a
presunption is rebutted by the prosecution by producing
the evidence to show himto be guilty of the offence
with which he is charged. Further if two views are
possi bl e on the evidence produced in the case, one
indicating to the guilt of the accused and the other to
his i nnocence, the view favourable to the accused is to
be accepted. |In cases where the court entertains
reasonabl e doubt regarding the guilt of the accused the
benefit of such doubt should go in favour of the
accused. At the sanme tinme, the court nust not reject
the evidence of the prosecution taking it as fal se,
untrustworthy or unreliable on fanciful grounds or on
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the basis of conjectures and surnises. The case of the
prosecution nust be judged as a whole having regard to

the totality of the evidence. |In appreciating the
evi dence the approach of the court nust be integrated
not truncated or isolated. In other words, the inpact

of evidence in totality on the prosecution case or
i nnocence of accused has to be kept in nmnd in comng
the conclusion as to the guilt or otherw se of the
accused. In reaching a conclusion about the guilt of
the accused, the court has to appreciate, anal yse and
assess the evidence placed before it by the yardstick
of probabilities, its intrinsic value and the ani nus of
wi tnesses. It nmust be added that ultimately and
finally the decision in every case depends upon the
facts of each case

Doubt | ess the Hi gh Court in appeal either against
an order of acquittal or-conviction as a court of first
appeal ‘has full power to review the evidence to reach
its own independent conclusion.” However, it wll not
interfere with an order of acquittal lightly or nerely
because one other view is possible, because with the
passi ng of an order of acquittal presunption of
evi dence in favour of the accused gets reinforced and
strengt hened. The Hi gh Court would not be justified to
interfere with order of acquittal nmerely because it
feels that sitting as a trial court would have
proceeded to record a conviction; a duty is cast on the
Hi gh Court while reversing an order of acquittal to
exam ne and di scuss the reasons given by the tria
court to acquit the accused and then to dispel those
reasons. |If the High Court fails to make such an
exerci se the judgnent will suffer fromserious
infirmty.

It is unfortunate that by the inmpugned order, the

H gh Court has upset the well-reasoned order of
acquittal passed by the trial court. It appears to us
that the H gh Court while doing so, did not bear in
mnd the well-settled principles stated above as to
what shoul d be the approach in reversing an order of
acquittal and under what circunstances it shoul d be
reversed

On the notive aspect, it is what the Hi gh Court

says: -

"It is no doubt true that notive

assunes significance in a case where
there are no direct eye-w tnesses who
have w tnessed the nurder or the
incident. But in this case, the

evi dence of PW 1n and 2 clearly
establ i shes that they have wi tnessed the
accused 1 and 3 beating the deceased
with sticks and crow bar."

The Hi gh Court proceeds on the ground that

evidence of PW 1 and 2 clearly established the case of
prosecution. Hence, the notive aspect had no bearing
on the case. The Hi gh Court recorded its finding on
the aspect of notive wi thout dispelling valid reasons
given by the trial court. The High court held that
evidence of PW 1 and 2 was trustworthy; it is stated
that nothing has been elicited in their cross-

exam nation to discredit their testinmny. Here again
it is not shown as to how the reasons recorded by the
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trial court on appreciation of entire evidence were
perverse or untenable in not relying on the evidence of
PW 1 and 2. As to the non-conducting of
identification parade and its inpact on the prosecution
case, the High Court disagrees with the view taken by
the trial court observing that the appellants and PW 1
and 2 were fromthe sane locality and as such not

hol ding test identification parade was of no
consequence. As to the non-examination of independent
wi t nesses, though several independent persons had

wi t nessed the incident, the High Court accepts the

f eebl e expl anation given by PW7, the Investigation
Oficer, that none of themcane forward to give

evi dence because of the fear of the accused. Nothing
has conme in evidence that the appellants were notorious
crimnals or they were a terror in the village. The
trial court took aright view that non-exam nation of

i ndependent wi t nesses seriously inpaired the
credibility of the prosecution case. The H gh Court,
in our view, was not right inthis regard in accepting
the expl anation given by PW7. In relation to the
overt acts of appellants 1 and 2, the H gh Court was
again not correct in _ignoring the discrepancy which the
trial court pointed out on the basis of conflicting
evidence of PW 1 and 2 on the one hand and that of the
doctor on the other. / According to the prosecution, the
di screpancy was not fatal. The trial court had taken
pains in scrutinizing the evidence of PW 1, 2.and 6
and Exbt. P/1 on this aspect as al ready stated above.

From what is stated above, we are clearly of the

opi nion that the Hi gh Court comritted a serious error
in disturbing the order of acquittal recorded by the
trial court that too wi thout dislodging the reasons
given by the trial court. Assuming one other view was
possible, that itself was no ground-to interfere with
the order of acquittal unless it was shown that the
appreciation of evidence by the trial court was either
perverse or untenable and that in ordering acquittal,
the trial court either ignored material evidence or
that the view taken by it was patently untenable.

The High Court strangely convicts the appellants

by taking aid of Section 34 IPC. The case was
registered in the police station for an of fence under
Section 302 I PC. The appellants were tried for the
charge under Section 302 IPC only. The evidence of PW
6, doctor, clearly shows that no injuries were found on
the Il egs of the deceased attributable to appellants 1
and 2. The cause of death given by himwas because of
the injuries attributed to appellant no. 3. As per-the
prosecution case itself, appellants 1 and 2 had gone
first to the scene of occurrence and after the heated
exchange, they picked up the sticks fromthe fence on
the spot and assaulted the deceased. Appellant no. 3
cane | ater and assaulted the deceased with a crow bar.
There is absolutely nothing on record to show that
appellants 1 to 3 had any pre-neditation or any
intention to cause death of the deceased. It is also
not shown that how appellant no. 3 was concerned with
the appellants 1 and 2. Nobody speaks about the common
intention of the appellants to kill the deceased. Wth
all this, strangely, the Hi gh Court convicts the
appel l ants for an of fence under Section 302 |IPC taking
the aid of Section 34 IPC. This finding of the High
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Court is patently unsustainabl e.

In the light of aforenentioned reasons and

di scussions and to do substantial justice, the inpugned
judgrment and order is set aside and that of the tria
court is restored. The appellants be set at liberty
forthwith if they are not required in any other case.
The appeal is ordered accordingly.




