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ACT:

Bonbay Town Planning Act (27 of 1955), ss. 53 and 67-
Conpensation at market value on a date many years before the
date of extinction of owners’ title If violative of Art.
31(2) of Constitution after Fourth Anmendment-Acquisition for
town planning-1f protected by Art. 31(5) (b) (ii).

HEADNOTE

By a resolution dated April 18, 1927, t he Bor ough
Muni ci pal ity of Ahnedabad declared its intention of naking a
town-pl anning schene under the Bonmbay Town Planning Act,
1915. A plot of land measuring 18,219 sq. yards belonging
to the first respondent was covered by the scheme. 'In the
draft scheme the plot was reconstituted into two plotsone
pl ot measuring 15,403 sq. yards reserved for the first
respondent and the other, neasuring 2,817 sq. yards reserved
for the Minicipality. The arbitrators were appointed to
decide various matters nmade little progress. |In 1955, the
1915- Act was repeal ed by the Bonbay Town Pl anning Act, 1955
which received the assent of President on August 1, 1955,
and cane into force on April 1, 1957. By s. 90(2) of the
1955 Act, the proceedings preparing a scheme comrenced under
the repeal ed Act was continued. Under the 1955 Act, on the
conming into force of the schene all |ands which are required
by the local authority, unless otherwi se deternmined in the
schene, by the operation of s. 53(a) vest absolutely therein
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free fromall encunbrances. By cl. (b), ownership in a plot
bel onging to a person is substituted by the ownership in the
reconstituted plot, his ownership in the original plot is
extingui shed and sinultaneously therewith he beconmes the
owner of a reconstituted plot subject to the rights settled
by the Town Planning Oficer. The reconstituted plots,
havi ng regard to the exigencies of the scheme need not be of
the sane dinensions as the original |and and are generally
smal | er. Section 67 provides that the difference between
the narket value of the plot with all the buildings and
works thereon at the date of the declaration of the
intention to nake a schenme and the market value of the plot
as reconstituted on the "sane date and wi thout reference to
the inprovenents contenplated in the schene is to be ’'the
conpensation due to the owner Section 71, which is a
corollary to s. 67, provides, inter alia that if the owner
of the original land is not allotted a plot at all, he shal
be paid the value of the original plot, at the date of the
declaration of intention to make a scheme. The Town Pl an-
ning Oficer infornmed the first respondent that Rs. 25,411
were awarded to him as conpensation. He filed a petition in
the Hi gh Court, challenging the validity of the Act on the
ground that it violated Art. 31(2) of the Constitution 'Me
Hi gh Court declared ss. 53 and 67 of the Act ultra vires and
decl ared the town pl anning schene invalid as a corollary.

In appeal to this Court’ on the questions, (1) whether the
Act was exenpt fromthe operation of Art. 31(2), because its
object was pronotion of public health and fell. wthin the
ternms of Art. 31(5)(b)(ii), and (2) whether the Act
specifies the principles on which conpensation is to be
determ ned and the guarantee under Art. 31(2) is on that
account not infringed,

342

HELD : (1) Section 53 (a) of the Act is a law for conpul sory
acquisition of land; it cannot-be said that because the
object of the Act is to pronote public health it falls
within the exception of Art. 31(5)(b)(ii) .The principa
obj ects of town planning | egislation no doubt are to provide
for planned and controll ed devel oprment and use of Jland in
urban areas with special regard to requirenments of better
[iving conditions and sanitation; but acquisition of
property for such purposes could not be rmade under 1aws
coming within the purview of Art. 31(5)(b)(ii) wthout pay-
nent of conpensation. [34 F], of

Dy. Commi ssioner and Collector, Kamup v. Durga Nath Sarna,
[1968] 1 S.C. R 561, followed.

(2) The legislature specified in the 1955 Act, principles
for determnation of conpensation. The principles. for
det erm nati on of conpensation cannot be said to be
irrelevant, nor can the conpensation determ ned, be said to
be illusory. Being a principle relating to conpensation, a
challenge to that principle, on the ground that ‘'a just
equi valent of what the owner was deprived of is not
provided, is excluded by Art. 31(2) after the Constitution
Fourth Amendrment Act. [370 D

(a)lt was not necessary to provide for conpensation for
the entire Iand ofwhich a person is deprived, because, the
concept that the lands vest inthe |ocal authority when

the intention to make a schene is notified is against the
plain intendment of the Act. A part of the plot or even the
whole plot belonging to an owner may go to form a
reconstituted plot which nay be allotted to another person
or may be appropriated to public purposes under the schene.
No process actual or notional of transfer is contenplated in
that appropriation. The |ands covered by the schene are.
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subj ected by the Act to the power of local authority to re-
adjust titles, but no reconstituted plot vests at any ’'stage
in the local authority unless it is needed for a purpose of
the authority; and when land is so required on the comng
into force of the scheme, conpensation is paid to the owner
of the land. [356B, F-H

(b) The Act specifies the principles on whi ch the
conpensation is to be deternined and given. Speci fication
of principles neans laying down general guiding rules
applicable to all persons or transactions governed thereby.
Conpensation determined on the basis of nmarket val ue
prevailing on a date anterior to the date of extinction of
interest is still determined on a principle specified.
Whet her an owner of land is given a reconstituted plot or
not, the rule for determining what is to be given as
reconpense renmins the sane. It is a principle applicable
to all cases in which by virtue of the operationof t he
Town Planning Act a person is deprived of |and whether in
whol e or in part. [357H 358B]

(c) By Art. 31(2)as it originally stood, exercise of the
power to legislate for-conpul sory acquisition was subject to
the condition that the law for compul sory acquisition for
public purposes either fixed the anount of the conpensation
or specified the principles on which, and the manner in
which, the conmpensation was to be determined and given.
"Ibis Court in Bela Banerjee's case [1954] S.C. R 558 and
Subodh Copal s case, [1954] S.CR 587, hel d t hat
'compensation’ meant a 'just equivalent’. But after the
Fourth Amendment Act; adequacy of conpensation fixed by the
Legi sl ature or awarded according to the principles specified

by the legislature for determnation is not justiciable. It
does not nean, however, that sonething fixed or determ ned
by the application of specified principles which is\illusory

or can in no sense be regarded as conmpensation nust be
upheld by the courts, for to do so, would be to grant a
charter of arbitrariness, and permt a device to defeat a
constitutional guarantee.

343
But conpensation fixed or determ ned on principles specified
by the Legislature cannot be permitted to be chall enged on
the indefinite plea that it is not a ’'just or fair’
al ent . Principles my be challenged on the ground
t hat t hey are irrelevant to the det erm nation of
conpensation, but not on the plea that what is awarded as a
result of the application of those principles is not just or
fair conpensation. Such a challenge wll “be in clear
violation of the constitutional declaration that adequacy of
conpensation provided is not justiciable. [366 A-D
observations contra in P. Vajravelu Mudaliar v. The Specia
Deputy Col | ector, Madras, [1965] 1 S.C.R 614, obiter.
Union of India v. Metal Corporation of India Ltd. [1967] 1
S.C.R 255 overrul ed, because (i) Parlianent had specified
in t he Metal Corporation of India (Acqui sition of
Undertaking) Act, 1965, the principles for determning
conpensation of the wundertaking, (ii) those principles
expressly related to the determination of conmpensation
payable, (iii) they were not irrelevant to the determni nation
of compensation, and (iv) the conpensati on was not illusory.
[370C]
(d) The statute which permits the property of an owner to
be conpulsorily acquired by paynment of market value at a
date which is many years before the date on which the title
of the owner is extinguished cannot be attacked on the
ground of unreasonabl eness, because, a | aw nmade under Art.
31(2) is not liable to challenge on the ground that it

equiv
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violates Art. 19(1)(f). [370 H

Smt. Sitabati Debi v. State of West Bengal, [1967] 2 S.C. R
749, foll owed.

(e)The validity of the statute cannot depend upon whet her
in a given case it operates harshly. |If the schene cane
into force within a reasonable tinme fromthe-date on which
the declaration of intention to nake the schene was
notified, it could not be contended that fixation of
conpensation according to s. 67, would make the schene
invalid. The fact that considerable tine el apsed cannot be
a ground for declaring the section ultra vires. [371 B]

(f)rf s. 71 read with s. 67 lays down a principle of
val uation, it cannot bestruck down on the ground that,
because of the exigencies of the schene,it is not
possible to allot a reconstituted plot to an owner of |and
covered by the schene. [371 D

(g) The method of determ ning conpensation in respect of
l ands which are subject to the town planning scheme is
prescribed inthe Town Pl anni ng Act and when power is given
under the statute to do a certain thing in a certain way, it
nmust be done-in that way or not at all. Therefore, unlike
Vajravel u, Mudaliar’s case, where the State Covernment could
resort to one of two methods-the Land Acquisition Act, 1894
or the Land Acquisition (Madras Anendnent) Act, 1961, and
therefore arbitrarily, in the present .case, the |loca
authority can only act under the Town Planning Act for
purposes of town planning, and therefore does not violate
Art. 14. [372 D-E, H]

Tayl or v. Taylor, [1875] 1 Ch. D. 426, applied.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No. 1377 of
1968.

Appeal fromthe judgnment and order dated January 24, 1968 of
the Gujarat High Court in Special (Gvil Application 'No. 837
of 1960.

344
N.S. Bindra, S. K. Dholakia and S.P... Nayar, for~ the
appel | ant .

M C. Chagla and I. N Shroff, for respondent Nos. 1 to 3.

H DAYATULLAH, C. J., delivered a Separate Opinion. The
Judgnent of SHAH, RAMASWAM , M TTER and GROVER, JJ. was
delivered by SHAH, J.

Hi dayatullah C. J. | have read the weighty judgnent proposed
to be delivered by ny brother Shah and | find myself so much
in agreenment with it that | consider it unnecessary for nme
to express nyself. However, it is proper for ne to say a
few words in ,explanation sincel was a party to P
Vajravel u Mudaliar’s case(1l) and the obiter pronouncenent of
some opinions there. That case was heard with N B
Jeej eebhoy’s case(2). One was a post Constitution (Fourth
Amendnent) case and the other a pre-constitution case. The
judgrment in the two cases were delivered on the sane day.
It appears that the reasoning in the two cases was not kept
separate and the whole of the natter was di scussed in a case
in which it was not necessary for the ultimte conclusion
Because of the close proxinmity of the decisions | it escaped
me that the discussion was in the wong case and the other
nerely followed it. My brother Shah has not nade the two

cases to fall in their proper places. It is certainly out
of the question that the adequacy ,of conpensation (apart
from conpensation which is illusory or proceeds upon

principles irrelevant to its determnation) should be
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guestioned after the Amendnent of the Constitution’ The
Amendnent was expressly nade to get over the effect of the

earlier cases which had defined conpensation as j ust
equi val ent . Such a question could not arise after the
amendment . I am in agreenent that the remarks in P
Vajravelu s case(l) must be treated as obiter and not
binding on wus. | amalso of the opinion that the Mta

Cor poration case(s) was wongly decided and should be over-
rul ed.

Shah, J. In a wit petition field by the first respondent
Shantilal Mangal das the H gh Court of CGujarat has declared
ss. 53 and 67 of the Bonmbay Town Pl anning Act 27 of 1955,
ultra vires, insofar. as they authorise the |ocal authority,
2nd respondent in this appeal, to acquire |lands wunder a
town-pl anning schene, and as a corollary to that view has
declared invalid the Cty Wall Inprovement Town Planning
Schene No. 5 framed in exercise of the powers conferred
under, the Act.

By Resol ution dated April 18, 1927, the Borough Minicipality
of Ahnmedabad which was a | ocal authority under the Bonbay
Town Pl anning Act 1 of 1915 declared its intention to nake a

t own- pl anni ng scheme known as "The City Wall | nprovenent
(1) [1965] 1 S.C R 614. (2) [1965] S.C. R 636
(3)[1967] 1 S.C.R 255.

345
Town Planning Schene." in respect of a specified area. A
pl ot of land No. 221 measuring 18, 219 square yards bel ongi ng
to the first respondent was covered by the schene. The

Provi nci al Governnent sanctioned the intention to make the
schene, and a draft schene was then prepared under which the
area of plot No. 221 was reconstituted into two  plots-Plot
No. 176 neasuring, 15,403 square yards reserved for the
first respondent and Plot No. 178 nmeasuring 2,816 ' square
yards reserved for the local authority for constructing
quarters for nunicipal employees. The draft. scheme was
sanctioned by the Governnent of Bonmbay on August 7, 11942.
On  August 13, 1942, the Governnment of Bonbay appointed an
arbitrator under Act 1 of 1915 to decide matters, set out in
s. 30 of the Act-. Fromtinme to time several ~arbitrators
were appointed, but apparently little progress was made in
the adjudication of matters to be decided by themunder the
act .

The Bonbay Town Pl anning Act 1 of 1915 was repealed by s. 90
of the Bonbay Town Pl anning Act 27 of 1955 with effect from
April 1, 1957. By s. 90(2) nmking of any schenme commenced
under the repealed Act was to be continued and the pro-
visions of the new Act were to have effect in relation to
the publication, declaration of intention, draft schene,
final scheme, sanction, variation, restriction, proceedings,
suspension and recovery to be nade or conpensation to be
gi ven. The arbitrator appointed under Act 1 of 1915 was
desi gnated "Town Planning O ficer" under Act 27 of 1955, and
the proceedings under the Cty Wll |nprovenent Town
Pl anning Schenme were continued before him On August 23,
1957, the Town Planning Oficer informed the first
r espondent that Rs. 25,411 were awarded to him as
conpensation for plot No. 178.

The first respondent then filed a petition in the H gh Court
of Qujarat (which had jurisdiction after reorgani zation of
the State of Bonbay) challenging the validity of Act 27 of
1955 and acquisition of plot No. 178 on the plea that the
Act infringed the fundanmental right of the first respondent
guaranteed by Art. 31(2) of the Constitution.

The schene was sanctioned by the Governnent of Gujarat on
July 21, 1965, and the final scheme came into operation on
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Septenber 1, 1965. The High Court entered upon an el aborate
anal ysis of the provisions of the Act and held

"Section 53 read with section 67 in so far as

it authorises acquisition of land by the |oca

authority under pending schenes conti nued

under section 90 of the new Act nmust ,

therefore, be held to be violative of Article

31(2) and the acquisition of petitioners’

lands in the

346

vari ous petitions under the Gty Wal

| mprovenent. Town Pl anni ng Scheme No. 5 nust be

held to be invalid.",
and on that view the High Court did not consider the other
contentions raised on behal f of the first respondent. Wth
certificate granted by the H gh Court, this appeal is
preferred by the State of Cujarat.
The declaration of -intention, preparation of the draft
schene and proceeding for preparation of the final schene
were nmade under Act 1 of 1915. Intinmation of the amount of
conpensation determned to be payable to the first
respondent was however given under Bombay Act 27 of 1955 and
the schene was al so sanctioned. But by s. 90 of the Act as
amended by GQujarat Act 52 of 1963, continuity of the
operations for neking and inplenenting the Town Planning
Scheme i s naintained.
The principal objects of the town planning legislation are
to provide for planned and control |l ed devel opnent and use of
land in wurban areas. Introduction of the factory system
i nto nethods of manufacture, brought about a great exodus of
popul ation fromthe village into the manufacturing centres
leading to congestion and overcrowding, ~and cheap and
insanitary dwellings were hurriedly erected often. in the
vicinity of the factories. FErection of these dwellings was
generally subject to little supervision or control by 'loca
authorities, and the new, dwellings were built in close and
unregul ated proximty wth little or no regard to the
requirenents ,of ventilation and sanitation. Necessity to
nmake a pl anned devel opnent of these new col oni es for housing
the influx of population in sanitary surroundings was soon
felt. The Bonbay Legislature enacted Act 1 of 1915 with a
view to renmedy the situation
The Bonbay Town Pl anning Act 27 of 1955 is nodelled on the
sanme pattern as Act 1 of 1915, but wth one inportant
vari ation. By Ch. 11 of the new Act it is nade  obligatory
upon every local authority to carry out a survey of the area
within its jurisdiction and to prepare and publish in the
prescribed nmanner a devel opnent plan and submit it to. the
Government for sanction. A developrent plan is intended to
lay down in advance the manner in which the devel opment and
i mprovenment of the entire area within the jurisdiction of
the local authority are to be carried out and regulated,
with particular reference to-

(a) proposal s for designating the use of the

| and, for the pur poses-such as (1)
residential, (2) industries (3) comrercial
and (4) agricultural;

347

(b) proposals for designation of Iland for
public purposes such as parks, play-grounds,
recreation grounds, open spaces, school s,
mar kets or nedical, public health of physica
culture institutions;

(c) proposal s for roads and hi ghways;

(d) proposals for the reservation of |and
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for the purpose of the Union, any State, any
| ocal authority or any ot her aut hority
established by law in India; and
(e)such other proposals for public or other
purposes as may fromtine to tine be approved
by a local authority or directed by the State
Government in that behalf,
By making it obligatory upon a |ocal authority to prepare a
devel opnent pl an under Bonbay Act 27 of 1955 it was clearly
i ntended that the Town Pl anni ng Schenes should form part of
a single cohesive pattern for devel opnment of the entire area
over which the local authority had jurisdiction
Chapter 111 of, Bonmbay Act 27 of 1955 relates to the naking
of the Town Pl anning Schene. Chapter |V deals with the de-
claration of intention to make a schene and nmking of a
draft schene. Chapter V deals with the appointnent of Town
Pl anning O ficers and the Board of Appeal and their powers.
Chapter~ VI deals wth the splitting up of schenmes into
sections ‘and prelimnary schenes.’ Chapter VII deals wth
Joi nt Town Pl anning Schenes and Ch.  VIII with finance.
Under Bombay —Act 27 of 1955 after a developnment plan is
sanctioned, the local authority makes a declaration of its
intention to nmake a scheme and then prepares a draft scheme
setting out the size and shape of every reconstituted plot,
so far as mmy be, to render it suitable for building
pur poses and where the plot is already built upon, to ensure
that the building as far as possible conplies wth the
provi sions of the scheme as regards open space. The schene
may al so make provision for lay out of lands; filling up or
recl amati on of |ands; lay out of new streets,, roads, con-
struction, diversion, extension, alteration, inprovenent and
st oppi ng up of streets, r oads and conmuni cat i ons;
construction, alteration and renoval of buil dings,  bridges
and other structures; allotnent or reservation of lands for
roads, open spaces, gardens, recreation grounds, schools,
markets, green belts, dairies, transport facilities, and
public purposes of all kinds; drainage, Ilighting; ,water-
supply; preservation of objects of historical or  nationa
interest or beauty and of buildings wused for religious
pur poses; i mposition of condi tions rel ating to.
constructions and other matters not inconsistent ~with the
object of the Act as may be prescribed. The
348
draft scheme is published after, it receives the sanction of
the State Governnent. The State Governnent then appoints
Town Pl anning Officer to performthe duties specified in S
32 of the Act. An appeal lies to a Board of Appeal against
certai n decisions which the Town Planning O ficer may, make.
After the Town Planning Oficer has dealt with the various
nmatters relating to the draft’ scheme, and the appeals
against his orders have been disposed of, the State
Governnment may sanction the schenme,, and on and after the
date fixed in the notification sanctioning the schene, the
town planning schene has effect as if it were enacted in the
Act .

In nmeking a town-planning scheme the |ands of all persons
covered by the schene are treated as if they are put in a
pool . The Town Planning Oficer then pr oceeds to

reconstitute the plots for residential buildings and to
reserve lands for public purposes. Reconstituted plots are
allotted to the |l andhol ders. The reconstituted plots having
regard to the exigencies of the scheme need not be of the
sane di mensions as the original land. Their shape, and size
may be altered and even the site of the reconstituted plot
allotted to an owner may be shifted. The Town Pl anning
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Oficer my lay out new roads, divert or close existing

r oads, reserve lands for recreation grounds school s,
markets, green belts and simlar public purposes, and
provi de for drainage, lighting, water-supply, filling up or

reclamation of lowlying, swanp. or wunhealthy areas or

leveling up of land so that the total area included in the schem

e may conduce to the health and well-being of the
resi dents. Since the town-planning schene is intended to
improve the sanitary conditions prevailing in a locality,
the owners of plots are required to maintain |and open
around their buildings. The object of the scheme being to
provide anenities for the benefit of the residents generally
the area in the occupation of the individual holders of |and
is generally reduced, for they have to contribute out of
their plots, areas which are required for maintaining the
services beneficial to the comunity.
Under the Act the cost of the schene is to be nmet wholly Pr
in part by contributions to be levied by the | ocal authority
on each /plot included in the final schene <calculated in
proportion to the increnent which is estimted to accrue in
respect of each plot.
To ensure that no undue hardship is caused and owners of
plots have an opportunity of raising objections to the
provi sions of the schene-including its financial provisions,
power is conferred upon the Town Planning Oficer to
entertain and hear objections against the reconstitution of
the plots and relating to: matters specified ins. 32 i.e.
the physical, |egal and financial provisions of the schene.
Only after the objections have been heard and di sposed of,
the schene is published and becones fi nal
349

The rel ation between ss. 53 and 67 which have been  decl ared
ultra vires by the Hgh Court and the other related
provisions my now be determ ned.” Section 53 of the Act
provi des :

"On the day on whichthe final schene cones

into force, -

(a)all | ands requi red by t he | oca

aut hority shall, unless it s ot herw se
deternined in such schene, vest absolutely in
the local authority free from all encum
br ances;

(b)all rights in the original plots which
have been re-constituted shall determ ne and
the re-constituted plots shall beconme subject
to the rights settled by the Town Planning
Oficer."
The expression "re-constituted plot” is defined in s. 2(9)
as neaning a plot which is in any way altered by the making
of a town planning scheme and by the Explanation the word
"altered" includes alteration of ownership. By cl. (b) of
s. 53 ownership in a plot belonging to a person is
substituted by the ownership in the reconstituted plot his
owner shi p in the original plot is ext i ngui shed and
simul taneously therewith he becones the owner of a recon-
stituted plot subject to the rights settled by the Town
Planning Oficer. On the comng into force of the schene

all lands which are required by the local authority, unless
otherwise determined in the schene, by the operation of s.
53(a), vest absolutely therein free fromall encunbrances.

The result is that there is a conplete shuffling up of plots
of land, roads, neans of conmunication, and rearrangenent
t her eof . The original plots are re-constituted, their
shapes are altered, portions out of plots are separated,
| ands belonging to two or nore owners are conbined into a
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single plot, newroads are laid out, old roads are diverted
or closed up, and lands originally belonging to private
owners are used for public purposes i.e. for providing open
spaces, green belts dairies etc. |In this process the whole
or part of a land of 'one person, my go to make a
reconstituted plot, and the plot so reconstructed may be
allotted to anot her person; and the | ands needed for public
pur poses may be earnarked for those purposes.
The re-arrangement of titles in the various plots and
reservation of lands for public purposes require financia
adjustrments to be made. The owner who is deprived of his
| and has to be conpensated, and the owner who obtains a re-
constituted plot in surroundings which are conducive to
better sanitary living conditions has to contribute towards
the expenses of the schene.  This is because on the making
of a town planning schene the value of the plot rises and a
part of the benefit which arises out of the un
L8Sup. C. 1/69--4
350
earned ri'sein prices is directed to be contributed towards
financi ng-of the schene which enables the residents in that
area to nore amenities, better facilities and healthier
living conditions. For that purpose provision is nmade in S.
65 that the increment shall be deened to be the anount by
whi ch at the date of the, declaration of intention to nmake a
schene, the narket value of a plot included in the fina
schene, estinmated on the assunption that the schenme has been
conpl eted, would 'exceed at that, the market value of the
same plot estimted wthout reference to i nprovenent s
contenpl ated by the schenme. By S. 66 the cost of the schemne
is required to be net wholly or in part by contributions to
be levied by the local authority on each plot included in
the final scheme calculated in proportionto the increnent
which is estimted to accrue in respect of such plot by the
Town Pl anning Oficer. Section 67 provides :
"The anount by whichthe total value  of the
plots included in the final schenme wth al
the buildings and works thereon allotted to a
person falls short of or exceeds the tota

value of the original plots wth all the
buil dings and works thereon of such person
shall be deducted fromor added to, as  the

case mmy be, the contributions leviable from
such persons, each of such plots bei ng
estimated at its market value at the date of
the declaration of intention to nmake a schene
or the date of a notification under sub-
section (1) of section 24 and wi t hout

ref erence to i mprovenents due to the
alteration of its boundaries."
Section 67, it will clearly appear, is intended -to nmake
adjustrments between the right to conpensation for loss of
land suffered by the owner, and the liability to  make

contribution to the finances of the schene; and S. 71.is a

corollary to s. 67. Section 71 provides
“I'f the owner of an, original plot is not
provided with a plot in the final scherme or if
the contribution to be levied fromhim under
section 66 is less than the total anobunt to be
deduct ed therefrom under any of the provisions
of this. Act, the net ampbunt of his |oss
shal | be payable to himby the | ocal authority
in cash or in such other way as may be agreed
upon by the parties."”

The provisions relating to payment of conpensation and re-
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covery of contributions are vital to the successfu
i mpl enent ati on of t he schene. The owner of t he

reconstituted plot who gets the benefit of the schene nust
make contribution towards the expenses of the schene; the
owner who | oses his property nmust simlarly be conpensated.
For the purpose of determning the compensation the
Legi sl ature has adopted the basis of market value of |and
expropriated, but the land is valued not on the date of ex-
351

tinction of the owner’s interest, but on the date of the
decl aration of intention to nake the schene.

In the view of the High Court this pattern of conmputing com
pensation infringes the fundanmental right guaranteed under
Art. 31(2), of the Constitution. Since the Act authorises
conpul sory transfer of ownershipin land to the I|oca
authority for public purposes the Hi gh Court held it clearly
falls within the terns of, Art. - 31(2A) of the Constitution
and on that account there is acquisition of land within the
nmeaning of Art. 31(2) of the Constitution, and the Act is
not protected by Art. 31(5)(b)(ii).  The H gh Court further
held that in determ ning the conpensation payable to the
owner of the land which is appropriated to public purposes,
the increase in the value of the reconstituted plot allotted
cannot be taken into account, because it is not attributable
or relatable to the acquisition of their plots, but is a
benefit which they share in commopn with the other menbers of
the community as a result of the schene, "quite irrespective
whether their plots are acquired or not", and it is,
t her ef ore, not liable to be taken into account in
determ ning whether the conmpensation received by them for
acquisition of their plots was adequate, that in any event
the increment in the value of the, plot allotted to the
owner is uncertain as well. as irrelevant as a principle for
det erm ni ng conpensation, since it is quite possible that no
Pl ot may, be allotted to an owner of land in a Town Pl anning
Scheme. Further, observed the H gh Court, compensation for
| oss of | and being determ ned under s. 67 of the Act only on
the basis of the narket value at the date of declaration of
intention to nmake the schene and not the market” value at
the date on which the scheme cones into force, the Act does
not give for the original plot of |land of the owner a recon-
stituted plot together with conpensation for loss of the
di fference in the area between the ori gi nal and
reconstituted plot. The High Court further observed that a
provision for awardi ng conpensation on the basis of _market
val ue under s. 67 of the Act is a sufficient specification
of a principle of conpensation within the neaning of Art.
31(2), but the Act was still not saved for two reasons(1)
that there was no principle for conmpensating an owner of
land to whomno reconstituted plot was allotted; ~and (2)
that paynment provided by the Act in satisfaction  of the
claim to land statutorily expropriated based on the  narket
value of the land at the date of the declaration of
intention to make a schenme was not paynent of conpensation
guaranteed by Art. 31(2). The High Court was of the view
t hat conpensation based on the narket value my be
sufficient specification of principle of conpensation wthin
Art. 31(2) only if it is a just equivalent of the |and
expropriated and payment conputed on the market value at a
date many years before the date on which the l|and was
acquired is inconsistent with the constitutional guarantee
under Art. 31(2). The High Court in
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coming to that conclusion felt itself bound by the
observations made in the judgments of this Court in P.
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Vaj ravel u Mudaliar V. The Speci al Deput y Col | ector,
Madras(1l), The State of Wst Bengal v. Ms. Bela Banerjee
and Ohers(1l); N B. Jeejeebhoy v. Assistant Collector,
Thana Prant, Thana (3 ) ; and Union of India v. Mta
Corporation of India Ltd. and Another(4). The view taken by
the H gh Court was that the Town Pl anning Act insofar as it
provides for transfer of private rights of ownership to a
local authority wunder s. 53(a) is a law relating to
acqui sition of lands which attracts the protection of Art.
31(2), and since the Act by s. 67 provides for conmpensation
which is not a just equivalent in terns of noney of the
property expropriated it could not be wupheld under Art.
31(2) of the Constitution.
M. Bindra appearing on behalf of the State of Gujarat con-
tends that Bonmbay Act 27 of 1955 is not a law relating to
acqui sition of lands, but it is a law dealing with health
and public sanitation for it is enacted with the object of
promotion of public health and on that account falls wthin
the ternms of Art. 31(5) (ii) of the Constitution, and is
exenpt fromthe operation of ¢cl. (2) of Art. 31.
Alternatively, M. Bindra contends that the Act specifies
the principles on which conmpensation is to be deternined and
the guarantee under  Art. 31(2) is on that account not
i nfringed.
Counsel urges that the object of the Town Planning Act in
pith and substance is to facilitate planned devel opnent, to
ensure healthy surroundings to the people |Iliving in
congested localities and to provide themw th sanitation and
other wurban facilities conducive to healthy living and on
that account is an Act falling within Entry 6 of List If of
the Seventh Schedul e-"Public health and sanitation", and
Entry 20 of List Ill-"Econom ¢ and social planning". But
the conpetence of the Legislature to enact” legislation on
the subject matter of the Act and for the object intended
to be served thereby are irrelevant in deternining whether
any fundanental right of a person is infringed by the
i mpugned Act. The doctrine of pith and substance is
applicable in determ ning whether a statute is w'thin the
conpetence of the | egislative body, especially in a federa
set up, where there is division of |egislative powers : it
is wholly irrelevant in determining whether the statute
i nfringes any fundanmental right.
For a clearer appreciation of the alternative argunent it
may be wuseful to set out the terns of Art. 31 of the
Constitution as anmended by the Constitution (Fourth
Anmendnent) Act, 1955
"(1) No person shall be deprived of hi's property
save by authority of |aw
(1) [1965] 1 S.C R 614. (2) [1954] S.C.R 558.
(3) [1965] 1 S.C R 636. (4) [1967] 1 S.C R 255.
353
(2) No property shall be conpul sorily
acquired or requisitioned save for a ' public
purpose and save by authority of a |aw which
provi des for conpensation for the property  so
acquired or requisitioned and either fixes the
amount of the conpensation or specifies the
principles on which, and the manner in which
the conpensation is to be, determned and
given;, and no such law shall be called in
guestion in any court on the ground that the
conpensation provided by that law is not
adequate. |
(2A) Where a law does not provide for the
transfer of the ownership or right to
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possessi on of any property to the State or to
a corporation owned or controlled by the
State, it shall not be deenmed to provide for
the conpul sory acquisition or, requisitioning
of property, notwithstanding that it deprives
any person of his property.
(3) No such law as is referred to in clause
(2) made by the Legislature of a State shal
have effect unless such Ilaw, having been
reserved for the consideration of t he
Presi dent, has received his assent.
(4)
(5) Nothing'in clause (2) shall affect-
(a)
(b) the provisions of any | aw which the State
may hereafter make-
(ii) for ~the promotion of public health or
the prevention of 'danger to life or property,
or
(i)
(6)
It is settled law that clauses (1) and (2) under the anmended
Article guarantee different rights to owners of property.
Clause (1) operates as a protection against deprivation of
property save by authority of law, which, it 1is beyond

guestion, nust be avalid law, i.e. it must be wthin the
| egi sl ative conpetence of the State Legislature, and nust
not infringe any other fundanental right. Clause (2)
guar ant ees t hat property shall~ not be acquired or

requi sitioned (except in cases provided by cl. (5) ) save
by, authority of |aw providing for conpul sory acquisition or
requisition and further providing for conpensation for the
property so acquired or requisitioned and either fixes the
anmount of conpensation or specifies the principles on which

and the manner in which, the conpensation is to be
determned and given. |If the conditions for compulsory
acquisition or requisition are fulfilled, the law is not
l'iable
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to be called in question before the courts on the ground
that the conpensation provided by the law is not — adequate.
Clause (2A) is in substance a definition clause : a |aw
whi ch does not provide for the transfer of the ownership or
right to possession of any property to the State or to a
corporation owned or controlled by the State is not to be
deerned to provide for the conpulsory ‘acquisition or
requi sitioning of property, notw thstanding that it deprives
any person of his property.

The foll owing principles emerge froman anal ysi s of clauses

(2) and (2A): conpul sory acquisition or requisition may be
nmade for a public purpose alone, and nust be  nade by
authority of law. Law which deprives a person of property
but does not transfer ownership of the property or right to
possession of the property to the State or a corporation
owned or controlled by the State is not a |law for conpul sory
acquisition or requisition. The law, under the authority of
which property is conpulsorily acquired, or requisitioned,
must either fix the anount of conpensation or specify the
principles on which, and the manner in which, the com
pensati on is to be determned and given. | f t hese
conditions are fulfilled the validity of the | aw cannot be
guestioned on the plea that it does not provide adequate
conpensation to the owner.

It is common ground that a | aw for conpul sory acquisition of
property by a local authority for public purposes is a |aw
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for acquisition of property by the State within the neaning
of that expression as defined in Art. 12. The Act, was

reserved for the consideration of the President and received
his assent on August 1, 1955, and since it provides
expressly by S. 53(a) that on the coming into force of the
schenme the ownership in the lands required by the |oca
authority for public purposes shall, unless it is other-w se
determned in such schene, vest absolutely in the |oca
authority free fromall encunbrances, the clause contem
plates transfer of ownership by law fromprivate owners to
the local authority. The Act is, therefore a law for
conpul sory acquisition of |and.
We are al so unable to agree with counsel for the State that
because the object of the Act is intended to pronote public
health, it falls withinthe exception in Art. 31 (5)(b)(ii).
The question is now settled by a recent judgnment of this
Court; Deputy Conmi ssioner & Collector, Kantup & Gthers v.
Durga Nath Sharma(1) This Court held in Durga Nath Sharma’'s
case(1l) that the Assam Acquisition of Land for Flood Contro
and Prevention of Erosion Act 6 of 1955 which provided for
the acquisition of I|andon paynent of conpensation in
accordance with the principles in s.6 of that Act was a
purely exproprietary nmeasure, and being a law for
acqui sition of land, though for prevention of danger to
(1) [1968] 1 S.C.R 561
355
life and property, was not protected by Art.  31(5)(b)(ii).
It was observed at p. 574 :
"A law authorising the abatenment of a public
nmenace by destroying or taking - tenporary
possessi on of private properties if the peri
cannot be abated in sone other way can be
regarded as a law for~ pronotion of " public
health or prevention of danger to life or pro-
perty within the purviewof «cl. (5)(b)(ii).
But it is not possible to say that a law for
per manent acqui sition of property is’/ such a
I aw. The object of the acquisition’ may be
the opening of a public park for the inprove-
ment of public health or the erection of an
embankment to prevent danger to- life or
property fromflood. Watever the object of
the "acquisition nay be, the acquired property

belongs to the State. . . Cdause (5)(b)(ii)
was intended to be an exception tocl. (2) and
must be strictly construed. Acqui si-tion of

property for the opening of a public park or
for the erection of danms and enbankments  were
al ways nmde under the Land Acquisition / Act,
and it could not have been intended that such
acqui sition could be made under |aws com ng
within the purview of cl. (5)(b)(ii) 'without
paynment of conpensation.”
The first contention urged by M. Bindra cannot, therefore
be accepted. But, in our judgment, the contention urged by
M. Bindra for the State of Gujarat that ss. 53 and 67 of
the Act regarded as |law for acquisition of land for public
purposes do not infringe the fundamental right under Art.
31(2) of the Constitution is acceptable, because the Act
specifies the principles on which conpensation is to be
det erm ned and gi ven.
Article 31 guarantees that the law providing for conpul sory
acqui sition must provide for deternining and gi ving
conpensation for the property acquired. The expression
"conpensation’ is not defined in the Constitution. Under
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the Land Acquisition Act conpensation is a ways paid in
terns of noney. But that is no reason for holding- that
conpensation which is guaranteed by Art. 31(2) for
conpul sory acqui sition nmust be paid in ternms of noney al one.
A law which provides for making satisfaction to an
expropriated owner by allotment of other property nmay be
deened to be a law providing for conpensation. In ordinary
parl ance the expression conpensation nmeans any thing given
to make things equivalent; a thing given to or to make
amends for |oss, reconpense, remuneration or pay; it need
not therefore necessarily be in ternms of noney. The
phraseol ogy of the constitutional provision also indicates
that conpensati on need not necessarily be in terns of noney,
because it expressly provides that the |law nay specify the
principles on which, and the manner in which
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conpensation is tobe determined and "given". If it were to
be in terns of noney alone, the expression "paid' would have
been nore appropriate.

The principal argument which found favour with the High
Court in-holding s. 53 ultra wires i's that when a plot is
reconstituted and out of that plot a smaller area is given
to the owner and the remaining area is utilised for public
purpose, the area so utilised vests in the |local authority
for a public purpose, and since the Act does not provide
for giving conpensation which is a just equivalent of the
| and expropriated at the date of extinction of interest, the
guaranteed right ‘under Art. 31(2) “is infringed. Wi te
adopting that reasoning counsel for the first. respondent
adopted another |ine of approach al so. Counsel . cont ended
that under the schene of the Act the entire area of the |and
belonging to the owner vests in the local _authority, and
when the final schene is framed, in lLieu of the ownership of
the original plot, the owner is given areconstituted plot
by the local authority, and conpensation in noney is
determined in respect of the | and appropriated to public
pur poses according to the rules contained in ss. 67 /& 71 of
the Act. Such a schenme for conpensation is, it was urged,
inconsistent wth the guarantee under Art. 31(2) for two
reasons--(1) that conpensation for the entireland is not
provided; and (2) that payment of conpensation in nmoney .is
not provided even in respect of |and appropriated to public
use. The second branch of the argument is not sustainable
for reasons already set out, and the first branch  of the
argunent is wholly without substance. Section- 53 does not
provide that the reconstituted plot is transferred or is to
be deenmed to be transferred fromthe | ocal authority to the

owner of the original plot. 1In terms s. 53 provides. for
statutory readjustnent of the rights of the owners of the or
plots of land. Wen the schene cones into force all” rights

in the original plots are extinguished and sinultaneously
therewith ownership. springs in the reconstituted ' plots.
There is no vesting of the original plots in the '|oca
authority nor transfer of the rights of the |local authority
in the reconstituted plots. A part or even the whole plot
belonging to an owner may go to forma reconstituted plot
which nmay be allotted to another person, or nay be appro-
priated to public purposes under the schene. ’'Me source of
the power to appropriate the whole or a part of the origina
plot in formng a reconstituted plot is statutory. It does
not predicate ownership of the plot in the local authority,
and no process actual or notional of transfer is
contenplated in the appropriation. The |ands covered by the
schene are subjected by the Act to the power of the |oca
authority to readjust titles, but no reconstituted plot
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vests at any stage in the local authority wunless it 'is
needed for a purpose of the authority. Even under cl. (a)
of s. 53 the vesting in a local authority of land required
by it is on the
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coming into force of the scheme. The concept that |ands
vest in the local authority when the intention to nmke a
schene is notified is against the plain intendment of the
Act .

The object of s. 67 is to set out the method of adjustnent
of contribution agai nst compensation receivable by an owner
of land By that section the difference between the tota
val ue of the plots included in the final schene with all the
buil dings and works thereon allotted to a person and the
total value of the original plot with all the buildings and
wor ks thereon must, be estimated on the basis of the market
val ue at the date of the declaration of intention to make a
schene,” and the difference between the two nust be ad-
justified towards contribution payable by the owner of the
pl ot included in the scherme. I n other words, s. 67 provides
that the difference between the market value of the plot
with all the buildings and works thereon at the date of the
declaration of intention to nake a schene and the nmarket
value of the plot as reconstituted on the sane date and
wi thout reference/'to the inprovenents contenplated in the
schene is to be the conpensation due to the owner. Section
71 which is a corollary to s. 67 provides, inter alia, that
if the owner of the original land is not allotted a plot at
all, he shall be paid the value of the original plot at the
date of the declaration of intention to make a schene.

The question that falls then to be considered is whether the
schene of the Act which provides for - adjustnment  of the
market value of Jland at the date of the declaration of
intention of making a schene against nmarket value 'of the

and which goes to formthe reconstituted plot, if any,
specifies a principle for determ nation of conpensation to
be given within the neaning of Art. 31(2). Two argunents

were urged on behalf of the first respondent-41) ‘that the
Act specifies no principles on which the conpensation’is to
be deterni ned and given; and (2) that the schenme for~ recom
pense for loss is not a scheme providing for conpensation
It is true that under the Act the market value of the 1and
at the date of declaration of intention to make a ~schene
determnes ’'the anmount to be adjusted, and that is the
guiding rule in respect of all lands covered by the schene.
The High Court was, in our judgnent, right in holding that
enactment of a rule determ ning paynment or adjustment of
price of |and of which the owner was deprived by the schene
estimated on the market value on the date of declaration of
the intention to make a schene anobunted to specification of
a principle of conpensation within the neaning. of Art.
31(2). specification of principles nmeans |aying down
gener al guiding rules applicable to all per sons or
transactions governed thereby. Under the Land Acquisition
Act conpensation is determned on the basis of "narket
val ue" of the land on the date of the notification under s.
4(1) of that Act. That is a
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specification of principle. Conmpensation determ ned on the,
basis of nmarket value prevailing on a date anterior to the
date of extinction of interest is still determned on a
principle specified. Wether an owner of land is given a
_reconstituted plot or not, the rule for determning what is
to be given as reconpense renains the sane. It is a
principle applicable to all cases in which by virtue of the
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operation of the Town Planning Act a person is deprived of
his | and whether in whole or in part.
On the second branch of the argunment it was urged that a
provision for giving the value of land, not on the date of
extinction of interest of the owner, but on the footing of
the wvalue prevailing at the date of the declaration of the
intention to nmake a schene, is not a provision for paynent
of conmpensation. Wth special reference to the facts of the
present case, it was said, that whereas the declaration of
intention to nake a schene was made in 1927, the fina
schene was published in 1957, and a provision for paynent of
mar ket value prevailing in the year 1927 is not a provision
for conpensati on. It i's perhaps right to say that com
pensati on cases should not be allowed to drag on for a |ong
time, because then the conpensation paid has no rel evance to
the exact point of time when the extinction actually takes
pl ace. But the validity of an Act cannot ordinarily be
judged inthe light of the facts in a given case.
In support of the argunment that the value of |and determ ned
by reference to a date far renmoved fromthe date on which
the tide of the land is ~extinguished, though determ ned
according to a guiding rule, i's not conpensation, because it
is not a just equivalent of the land expropriated, strong
reliance was placed upon certain observations nade by this
Court in P. Vajravelu Midaliar’s case(l) and in the Meta
Corporation of India Ltd.’s case(2). If the argunment that
for conmpul sory acquisition of property an owner is by the
Constitution guaranteed a "just equivalent’ of the property
of which he is deprived at the date of acquisition, the plea
that what is provided, as conpensation by ss. 67 .and 71 as
the value to be adjusted against the anmount of contribution
if any, infringes the guarantee of Art. 31(2), would be
unassai | abl e.
The argunent raised by counsel for the first respondent
raises a question of importance as to the true effect of
Art. 31 of the Constitution and requires carefu
consideration in the light of the historical devel opnent of
the principles governing paynent of conmpensation by the
State for compul sory acquisition of property.
Section 299 of the Governnment of India Act, 1935, insofar as
it is material, provided:-

"(1) No person shall be deprived of his

property save by authority of |aw.

(1) [1965] 1 S.C. R 614.

(2) [1967] 1 S.C R 255.
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(2) Neither the Federal or . a Provincia

Legi sl ature shall have power to make any. |aw

authorising the conpulsory acquisition for

public purposes of any |and, or any comerci al

or industrial undertaking, or any interest in

or in any conpany owni ng, any commercial or

i ndustri al undert aki ng, unl ess t he | aw

provides for the paynent of conpensation for

the property acquired and either fixes the

amount of the conpensation, or specifies the

principles on which, and the manner in which

it is to be determned."
Article 31 as originally enacted in the Constitution was
substantially in the same terns as s. 299. Cdause (1) of
Art. 31 was enacted verbatimin the sane terms as cl. (1) of
s 299. Cause (2) of Art. 31 reproduced with sone variation
the principle of s. 299(2). It was thereby enacted:

"No property, novable or immovable, including

any interest in, or in any conmpany owning, any
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commercial or industrial undertaking, shall be
taken possession of or acquired for public
pur poses under any |aw authorising the taking
of such possession or such acquisition, unless
the | aw provides for conmpensation for the pro-
perty taken possession of or acquired and
either fixes the anmount of the conpensation
or specifies the principles on which, and the
manner in which, the conpensation is to be
det ernmi ned and gi ven.
Shortly after the coming into force of the Constitution,
di sputes were raised about the wvalidity of Iaws which
abol i shed the Zam ndari rights of |landholders in the State
of Bihar. |In Kaneshwar Singh v. State of Bihar(1l) the Patna
H gh Court held that the Bihar Land Reforms Act, 1951
contravened Art. 14 in -that it accorded differentia
treatment to |andowners in the matter of conpensation.
Simlar challenge raised to the Utar Pradesh Zam ndari
Abolition and Land Reforns Act, 1950, was rejected by the
H gh Court of Allahabad: Surya Pat v. State of U p.(2). A
group of petitions challenging the validity of the Madhya
Pradesh Abolition of Proprietary Rights (Estates, Mhals,
Alienated Lands) Act 1951 was moved in this Court: Visheswar
v. State of Madhya Pradesh(3), but before these petitions
could be disposed of, the Constitution (First Anmendnent)
Act, 1951, was enacted with a view to elimnate al
litigation challenging the validity of legislation for the
abolition of proprietary and internediary ‘interests in
agricultural lands on the ground of contravention of the
fundanental rights contained in Part H of the Constitution
To effectuate this purpose, Art. 31A was incorporated in the

(1) I.L.R 30 Pat. 454. (2) I.L.R [21952] 2 AlIl. 46.

(3) [1952] S.C.R 1020.
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Constitution with retrospective effect, and Art. 31B and the
Ni nt h , Schedule were added placing certain Acts and

Regul ati ons beyond the chall enge that they were inconsistent
with, or took away or ,abridged any of the rights ‘conferred
by any provision of Part I1l. But the anendnments nade by
the Constitution (First Anendnment) Act were -inadequate to
deal with questions relating to paynent of conpensation to
an owner of property (not covered by Ilegislation falling
within Arts. 31A and 31B) who was deprived of it by
conpul sory acqui sition.
Two cases decided by this Court in the nmonth of Decenber
1953 require to be noticed : In Ms. Bela Banerjee' s case(1)
validity of the West Bengal Land Devel opnent . and Pl anni ng
Act, 1948, which was enacted primarily for acquisition of
land for setting migrants from East Bengal on account of
conmunal di sturbances, fell to be determ ned. Conpensati on
payabl e for conpul sory acquisition of |and needed  for the
purposes specified was under the Act was not to exceed the
mar ket val ue of the |land on December 31, 1946. The Calcutta
H gh Court declared the provisions of s. 8 ultra vires, —and
this Court confirmed that decision. It was observed by this
Court that Entry 42 of List IIl of the Seventh Schedule
conferred on the Legislature the discretionary power of
I ayi ng down the principles which govern the determ nation of
the ambunt to be given to the owner of the property acquired
and Art. 31(2) required that such principles ’'nmust ensure
that what is determ ned as payable is conpensation, that is,
a just equivalent of what the owner has been deprived. In
delivering the judgrment of the Court, Patanjali Sastri, C J.
observed

"While it is true that the legislature is
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given the discretionary power of laying down
t he principles which should govern t he
determ nation of the ampbunt to be given to the
owner for the property appropriated, such
i pl es nmust ensure t hat what is
determ ned as payable nust be conpensation
that 1is, a just equivalent of what the owner
has been deprived of Wthinthe limts of
this basic requirenment of full indemification
of the expropriated owner, the Constitution
allows free play to the legislative judgnent
as to what principles should guide the
determ nation of the anpunt payable. Wet her
such principles take into account all the
el ements ~which make up the true value of the
property appropriated and exclude matters
which areto be neglected, Is a justiciable
i ssue to be adjudicated by the Court."
The other ease decided on Decenmber 17 1963 but not
unani nously, was the State of Wst Bengal v. Subodh Gopa
Bose and In that case it was held by a najority of the Court
(1) [1954] S.C.R 558.
(2) [1954] S.C.R 587.
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that Art. 31 protects the right to property by defining
[imtations on the power of the State to take away property
wi t hout the consent of the owner : that clauses (1) and (2)
of Art. 31 are not mutually exclusivein scope and content,
but shoul d be read together and understood as dealing wth
the sanme subject, namely, the protection of the right to
property by placing limtations on the power of the State to
take away the property, the deprivation contenplated by cl
(1) being no other than the acquisition or taking possession
of the property referred to in cl. (2) : and that the  words
"taking of .... possession or _acquisition" in Art. 3 1 (2)
and the words "acquisition or requisitioning" in Entry 33 of
List 1 and Entry 36 of List 11 as also the words "acquired
or requisitioned" in Entry 42 of List 111, are ‘different
expressions connoting the sane concept and instances of
different kinds of deprivation of —property wthin the
meani ng of Art. 31 (1) of the Constitution
The result of the two decisions was to declare that cls. (1)
and (2) dealt with the States’ power of, what the Anerican
|awers call, emnent donain; that power could only  be
exercised by giving a just equivalent of what the owner has
been deprived; and that whether the | aw made in exercise of
power under Entry 42 of List Ill laid down principles which
took into account the el enents which nade up the true value
of the property appropriated, and excluded such matters
which are to be neglected, was a justiciable issue.
The power to legislate for conpulsory acquisition of
property was originally distributed under three entries.
Entry 33 List I"Acquisition or requisitioning of property
for the purposes of the Union"; Entry 36 of List LI-
"Acqui sition or requisitioning of property, except for the
pur poses of the Union, subject to the pro- visions of Entry
42 of List 111"; and Entry 42 of List Ill-"Principles on
whi ch conpensation for property acquired or requisitioned
for the purposes of the Union or of a State or for any other
public purpose is to be determ ned, and the form and the
manner in which such conpensation is to be given". By cl
(2) of Art. 31 exercise of the power to legislate for
conpul sory acquisition of property was subject to the
condition that the [aw for Conpul sory acquisition for public
purposes either fixed the amount of the conpensation or

princ
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specified the principles on which, and the manner in which
the conpensation was to be determined and given. The
expression "conpensation" according to this Court in Ms.
Bela Banerjee’'s case(l) neant a just equivalent or ful

i ndemi fication of the expropriated owner, and t he
expression "deprived" had the same connotation as taking
possession of or acquisition. According to Subadh Gopals
CaSe(2) the law providing for acquisition or extinction of
interest of private owners in properties

(1) [1954] S.C.R 558.

(2) [1954] S.C. R 587,

362
not governed by Art. 31Aand Art. 31B read with the N nth
Schedule, was l|iable to be struck down wunless the |aw

provi ded for paynment to the expropriated owner conpensation
whi ch was a just equival ent.

The two cases raised nore problens than they solved. The
Court did not indicate the meaning of the expression "just
equi val ent", ~nor the date with reference to which the just
equi valent ~was referable. It was also not stated whether

conpensation was to be the 'nmarket  value" determ ned on
principles set out in the Land Acquisition Act inclusive of
the potential value as decided by the Judicial Commttee in
Raja VWyricherla Narayana Gajapatiraju._v. The Revenue
Divisional Oficer(1), or the value of nere exi sting
advant ages, apart fromthe potentialities was to be given.
It was easier to state what was not a "just equivalent" than
to define what the "just equivalent" was. The decisions did
not indicate the limts on the power of the State to fix by
aw the anobunt of conpensation, which by the express words
used in Art. 31(2) the Legislature possessed. But according
to the judgnent in Ms. Bela Banerjee' s case(2) t he
principles specified by the Legislature  for determ ning
conpensation were open to judicial review The GCourt in
effect decided that a statute was liable to be struck down
as infringing a guaranteed fundanental right on the ground
that the conpensation provi ded thereby was i nadequate.

It needs to be enphasized that conpensation payable, for
conpul sory deprivation of property . is not by the application
of any principles, determinable as a precise sum ~and by
calling it just or fair equivalent, no definiteness can be
attached thereto. Rul es enunciated by the Courts for
determ ning conpensation for conpul sory acquisition under
the Land Acquisition Act vary according to the nature of the
land acquired. For properties which are not - marketable
commodi ti es, such as |lands buil dings and incorporeal rights,
valuation has to be made on the application of  different
rules. Principle of capitalisation of net rent at the  cur-
rent market rate on guilt-edged securities,, principle of
reinstatenment, principle of determ nation of original /value
| ess depreciation determnation of break-up value in certain
types of property which have outgrown their utility, and a
host of other so-called principles are enployed f or
determ nation of conmpensation payable for acquisition  of
| ands houses, incorporeal rights, etc. in det er m ni ng
conpensati on payabl e under the Land Acquisition Act, specia
adaptability to schenes of devel opnent and potentialities,
but not the urgent need of the acquirer and the disinclina-
tion of the vendor, have to be taken into account. The Land
Acqui sition Act provides for determ nation of conpensation
by

(1) L.R 66 |I.A 104.

(2) [1954] S.C.R 558.
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reference to the market value subject to certain matters
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being taken into account and sonme others being excluded as
set out in ss. 23 and 24 of that Act. The rules relating to
determi nation of value in regard to the agricultural and
non-agricultural |ands, house-sites, buildings, machinery
and other properties, greatly vary and the value in respect
of the sane item of property by the application of different
rules may | ead to vast disparities.

Right to conpensation, in the view of this Court, was
intended by the Constitution to be a right to a just
equi val ent of the property of which a person was deprived.
But the just equivalent was not capable of preci se
determ nation by the application of any recognized rules.

The decisions of this Court in the twd cases-Ms. Bel a
Banerjee's case(l) and Subodh CGopal Bose's case(2) were
therefore likely to give rise to form dable problens, when

the principles specified by the Legislature as well as the
amounts determ ned by the application of those principles,

were declared justiciable. By qualifying "equivalent” by
the adj ecti ve "just", the enquiry was nade nor e
controversial; and apart fromthe practical difficulties,

the I aw declared by this Court also placed serious obstacles
in giving effect to the directive principles of State policy
i ncorporated in Art. 39.

The Constitution was, in that state of the | aw declared by
this Court, amended by the Constitution (Fourth Amendnent)
Act, 1955, which cane into force on April 27, 1955. Thereby
Clause (2) of Art. 31 was substituted by newcls. (2) and
(2A). Article 31A was anended with retrospective effect;

seven nore Acts were added-to the N nth Schedule including
the West Bengal Land Devel opnent -and Pl anni ng Act, 1948, of
which s. 8 was declared ultra vires by this Court in Subodh
Copal Bose’'s case (2), and certain consequential provisions

were nade by substitution of an anended Art. 305 in place of
the original Art. 305.

The principal effect of this amendment, in so far as that is
relevant in this appeal, was to snap the 1link which

according to this Court, existed between cls. (1) and (2)-
that was achi eved by enacting cl. (2A); greater clarity was
secured by enacting incl. (2) that property shall be
conpul sorily acquired only for a public purpose, ~and by
authority of |aw which provides for conpensation, and either
fixes the amount of conpensation or specifies the principles
on which and the manner in which, conpensation is to be
determ ned and given; and that the law for acquisition or
requisition shall not be called in question.in any court on
the ground that the conpensation provided thereby is not
adequate. By the amendnent nade in Art. 31A certain classes
of statutes were placed with retrospective effect outside
the purview of attack

(1) [1954] S.C. R 558.

(2) [1954] S.C.R 587.
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before the Courts on the ground of infringenent of the
fundanental rights wunder Art. 14, 19 and 31, and by the
ion of certain Acts in the Ninth Schedule a challenge

to those Acts that they infringed any fundamental rights in
Part 11l could not be entertained. But the amendments nade
in Art. 3 1 were not given any retrospective operation. The
result was that in cases where acquisition was nade pursuant
to the statutes enacted before April 27, 1955, the |aw
declared in Ms. Bela Banerjee's case(l) and Subodh Gopa

Bose's case(2) continued to apply .

In State of Madras v. D. Namasi vaya Miudaliar and O hers(3)
this Court held that the Madras Lignite, (Acquisition of
Land) Act 1953, which came into force on August 20, 1953 in

addi t
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so far as it purported to provide for award of conpensation
for conpul sory acquisition of |and, which was not to include
any rise in value between a fixed date and the date of issue
of the notification under S. 4(1) of the Land Acquisition
Act and denied conpensation for the value of non-
agricultural inprovenents since that fixed date, was invalid
as infringing the guarantee wunder Art. 31(2) of the
Constitution before it was anended. In N B. |jeejeebhoy's
case(4) this Court held that ascertai nment of conpensation
on the basis of the value of the lands acquired as on
January 1, 1948, and not as on the date on which the
notification wunder s. 4 of the Land Acquisition Act was
i ssued under the provisions of the Land Acquisition (Bonbay
Amendnent) Act, 1948, was arbitrary and violated S. 29 9(2)
of the Governnent of India Act, 1935, rel ating to
conpensati on. In N.-B. Jeejeebhoy’'s case(4) the Court was
dealing with a pre-Constitution statute and it was held that
the principle on which conpensation was to be paid under S
299(2) of 'the Governnent of India Act, 1935, and Art. 31 (2)
of the 'Constitution, were the same, and a different
interpretation giving a nore restricted nmeaning to S. 299(2)
of the Governnent of India Act, 1935, could not be given.
In Union of India v. Kamlabai Harjiwandas Pareskh and
others(5) it was again held by this Court that conpensation
adm ssible wunder /the Requisitioning and Acquisition of
| mmovabl e Property Act, 1952, enacted on March 14, 1952, at
the market value of the property at the date of acquisition
or twice the market value of the property at the tine of
requisitioning of ‘that property under r. 75-A(1) of the
Def ence of India Rules, whichever was |less, was void as
infringing Art. 31(2) of the Constitution
These three cases were decided, following the principle of
Ms. Bela Banerjee’'s case(3), in respect of the Acts
enacted before the Constitution (Fourth Amendnment) Act,
1955.
(1) [1964] S.C.R 558 (3) [1964] 6 S.C. R 936.
(5) [1968] 1 S.C. R 463.
(2) [1954] S.C.R 587. (4) [1965] 1 S.C.R 636.
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Counsel for the respondent urged that the anendment to the
Constitution has by the (Fourth Amendnent) Act nade no subs-
tantial difference in, the concept of conpensation as a just
equi val ent or just reconpense for the property of which the
owner is deprived, and any schenme or principle of paynent of
conpensation to a person deprived of property which does not
adequately conpensate him for the loss of property by
awar di ng to him a just reconmpense at the dat e of
expropriation nust be deened voi d.
Before considering this part of the argument, it is
necessary to refer to one other Constitutional Amendnent.
By the Constitution (Seventh Amendnent) Act, 1956, @ which
cane into force on Novenmber 1, 1956, Entries 33 of List |

and 36 of List Il were deleted fromthe Seventh Schedule and
Entry 42 of List 11l was anended and now reads-"Acqui sition
and requisitioning of property". The effect of t hat
amendnent is t hat t he power of acqui sition and

requi sitioning of property falls in the concurrent list and
it makes no reference to the principles on which conpen-
sation f or acquisition or requisitioning is to be
det er m ned.

Reverting to the anendnment nmade in cl. (2) of Art. 31 by the
Constitution (Fourth Anendnment) Act, 1955, it is clear that
adequacy of conpensation fixed by the Legislature or awarded
according to the principles specified by the legislature for
determnation is not justiciable. it clearly follows from
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the terns of Art. 31 (2) as anended that the ampunt of
conpensation payable, if fixed by the Legislature, is not
justiciable, because the challenge in such a case, apart
from a plea of abuse of legislative power, would be only a
chal |l enge to the adequacy of compensation. |f compensation,
fixed by the Legislature-and by the use of the expression
"conpensation" we nmean what the Legislature justly regards
as proper and fair reconmpense for compul sory expropriation
of property and not sonething which by abuse of |egislative
power though called conpensation is not a reconpense at al

or is sonething illusory-is not justiciable, on the plea
t hat it is not a just equivalent of the property
conpul sorily acquired, ‘s it open to the Courts to enter

upon an enquiry whether the principles which are specified
by the Legislature for determ ning conpensation do not award
to the expropriated owner a just equivalent ? In our Vview,
such an enquiry “is not opento the Courts wunder- the
statutes enacted after the amendnents made in the

Constitution by the Constitution (Fourth Amendnent) Act. |If
the quantum of conpensation fixed by the Legislature is not
liable to be canvassed before the Court on the ground that
it is not a just equivalent, the principles specified for

determi nation of conpensation wll also not be open to
chall enge on the plea that the conmpensation determ ned by
the application /of “those principles 1is not a just

equi valent. The right declared by the Constitution guaran

7 Sup Cl/69-5
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tees that conpensation shall be given before a person is,
conpul sorily expropriated of his property for. a public
pur pose. What is fixed as conpensation by statute, or by
the, application of principles specified for~ determ nation
of conmpensation is guaranteed : it does not nmean however
that sonething fixed or determined by the application of
specified principles which is illusory or can in no 'sense
egarded as conpensation must be upheld by the Courts,

for, to do so, would be to grant a charter of arbitrariness,
and pernit a device to defeat the constitutional guarantee.
But , conpensation fixed or deternmn ned on principl es
specified by the Legislature can-not be pernmitted to be
chal | enged on the sonewhat indefinite plea that it is not a
just or fair equivalent. Principles may be challenged on
the ground that they are irrelevant to the determ nation of
conpensation, but not on the plea that what is awarded as a
result of the application of those principles is not just or

fair conpensation. A challenge to a statute that the
principles specified by it do not award a just ~equival ent
will be in clear violation of the constitutional declaration

that inadequacy of conpensation provided is not justiciable.
The true effect of the anmended Art. 31(2) fell to be deter-
mned for the first time before this Court in P. “Vajravelu
Mudaliar’'s case (1). In that case lands belonging to a
person were notified for acquisition for the purpose of
housi ng schenes and proceedi ngs in respect of conpensation
payable to himin accordance with the provisions of the Land
Acqui sition (Madras Anendnent) Act, 1961, were pending. The
owner chall enged the vires of the Land Acquisition (Mdras

Amendnent) Act, 1961, on the ground that it infringed the
fundanental rights wunder Arts. 14, 19 and 31(2) ,of the
Consti tution. The Act made provisions which departed from
the Land Acquisition Act, 1894, in determ ning conpensation
in three respects-’' (1) conpensation was to be deternm ned on
the basis of average market value of the land during five
years inmrediately preceding the date of the notification
under S. 4(1) of the Land Acquisition Act or the market

be
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value on the date of the notification whichever was |ess;
(2) the solarium payable to the owner for conpulsory
acqui sition was to be 5% of the market value; and (3) that
t he owner was not to get any conpensation for t he
suitability of the land for use other than the use to which
it was put on the date of publication of the notification
i.e. potentiality of the land was to be discarded. Thi s
Court held that in naking this three-fold nodification in
the application of the Land Acquisition Act for determning
conpensation payable the statute did not infringe the
guarantee contained in Art. 31(2). It only specified
certain principles for determ nation of compensation. Those
principles may result ininadequacy of conpensation, but did
not constitute fraud on power and therefore the Anending
(1) [1965] 1 S.C R 614.
367

Act did not offered Art. 31(2) of the Constitution. But
Subba /Rao, J.1 in delivering the judgment of the Court
observed

"If° the definition of "conpensation" and the

question of justiciability are kept distinct,

much of the cloud raised will be dispelled.

Even after ~the anmendnent, provision f or

conpensati on or |aying down of the principles

for det'er m ni ng the conpensation is a
condi tion for the making of a law  of
acqui sition or
requisition.......... 7. .. ... .0 The f act
that Parliament used the sanme  expressions
nanel y, - “conpensation" and “principles" as

were found in Art. 31 before the Amendment is
a clear indication that it ~accepted t he
meani ng gi ven by this Court to . those
expression in Ms. Bela Banerjee' s case. It
follows that a Legislature in making a |aw. of
acqui sition or requisition shall provide for a
just equivalent of what the owner has been
deprived of or specify the principles for the
pur pose of ascertaining the "just -equivalent"
of what the owner has been deprived of. .
It will be noticed that the |law of acquisition
or requisition is not wholly inmmne from
scrutiny by the court. But what is excluded
fromthe court’s jurisdiction is that the 1aw
cannot be questioned on the ground that the
conpensation provided by that law is not
adequate. It will further be noticed that the
cl ause excluding the jurisdiction of the court
al so used the word "conpensation"  indicating
thereby that what is excluded fromthe court’s
jurisdiction is t he adequacy of t he
conpensation fixed by the Legislature a nore
reasonable interpretation is that neither the
principles prescribing the "just equivalent”
nor the "just equivalent" can be questioned by
the court on the ground of in adequacy of the
conpensation fixed or arrived at by the
wor ki ng of the principles.”

At p. 629, he sunmarised the | egal position as

fol | ows
"I'f the question pertains to the adequacy of
conpensation, it is not justiciable; if the

conpensation fixed or the principles evolved
for fixing it disclose that the legislature
made the law in fraud of powers in the sense
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we have expl ained, the question is within the
jurisdiction of the Court."
These observations were however, not necessary for the
purpose of the decision in P. Vajravelu Midaliar’s case(l).
The Court held that the Anending Act did in fact specify
principles for ascertaining the value of the property
acquired and the principles were not irrelevant in the
det erm nati on of compensation
(1) [1865] S.C.R 614.
368
if there was inadequacy in the conpensati on awarded by the
application of those principles it was not open to question
in view of the express provision made in the |ast clause of

Art. 31(2). In our judgnent, the observation nade by the
Court that Art. 31(2) as anended neans that "neither the
principles prescribing the "just equivalent’ nor the 'just

equi val ent’ can be questioned by the Courts on the ground of
i nadequacy of the conpensation fixed or arrived at by the

working of the principles" needs to be clarified. If by
that observation it is intended that the attack on the
principl es specified for determning conpensati on is

excluded only when it is founded on a plea of inadequacy of
conpensation, a restricted meaning is givento Art. 31(2)
which practically  nullifies the amendnent. VWhat ever  may
have been the neaning of the expression "conpensation’ under
t he unnended article 31(2), when the Parlianent has
expressly enacted under the anmended clause that "no such | aw
shall be called in question in any court on the ground that
the conpensation provided by that law is not adequate", it
was intended clearly to exclude fromthe jurisdiction of the
Court an enquiry that what is fixed or determned by the
application of the principles specified-as compensati on does
not award to the owner a just equivalent of what he is de-
prived. Any other viewis contrary to the plain words of
the anendnent: it is also contrary to-the ultimate decision
of the Court in P. Vajravelu Middliar’s case(l) that the
principles specified by the Court which did not award what
nmay be called a just equivalent were still not  open to
questi on.

In our view, Art. 31(2) as anmended is clear inits purport.
If what is fixed or is determned by the application  of
speci fied principl es is compensation for conpul-sory
acquisition of property the Courts cannot be invited to
determ ne whether it is a just equivalent of the value  of

the property expropriated. In P. Vajravelu Midaliar’s
case(l) the Court held that the principles laid dowm by the
i mpugned statute were not open to question. That was

sufficient for the purpose of the decision of the case and
the ot her observations were not necessary for deciding /that
case, and cannot be regarded as a bi nding decision
In the Metal Corporation Ltd.’'s case(2) the facts Wre that
the Metal Corporation of India (Acquisition of Undertaking)
Act 1965, was enacted for acquiring in the public interest,
the undertaking of the Metal Corporation of India- The Act
provided that the Corporation was to vest in the Centra
Governnment on the comencenent of the Act; and that in the
absence of an agreenent between the Governnent and the
Cor porati on, corn-
(1) [1965] 1 S.C R 614.
(2) [1967] 1 S.C R 25S.
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pensati on payable to the Corporation was to be an anount
equal to, the sumtotal of the value of the properties and
assets of the Corporation on the date of the commencenent of
the Act calculated in accordance with the provisions of
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Par agr aph Il of the Schedule to the Act, less the
liabilities on the said date, calculated in accordance wth
the provisions of Paragraph H of the Schedule. One of the
cl auses | aying down principles of conmpensation, viz., clause
(b) of Paragraph 11 was in two parts. The first part pro-
vided for the valuation of plant, machinery or other
equi pnment which had not been worked or used and was in good
condition, and the second part provided for the valuation of
any other plant, nachinery or equipnent. The fornmer,
according to the Schedule, had to be valued at the actua
cost incurred by the Corporation in acquiring them and the
latter at the witten down value deternmined in accordance
with the provisions of the Income-tax Act, 1961. The
validity of the Act was challenged, and this Court held that
the Act contravened Art. 31(2) of the Constitution and was
therefore void. The judgnment of the Division Bench is open
to review by this Court. The Court after setting out the
principles |laid down by this Court in Ms. Bela Banerjee’'s
case(2); D. - Nanmasi vaya Mudali ar’ case(3) and N B
Jeej eebhoy’ s case(3) observed at p. 264 :

- - - the relevant aspect of the Ilega
p03|t|0n evol ved by the said decisions my be
st at ed thus : Under Art. 31(2) of t he
Constitution, no property shall be conpul-
sorily acquired except wunder a |aw which
provides for conmpensation for the property
acquired and either fixes the anount of
conpensation or specifies the ‘principles on
whi ch,. “and the manner in which, conpensation

is to be determ ned and given. The second
linb of the provision says that no 'such |aw
shall be called in question inany court on
the ground that the conpensation provided by
the law is not adequate. If the two concepts,

nanel y, "compensation" and the jurisdiction of
the court are kept apart, the neaning of the
provisions is clear. The law to/ justify
itself has to provide for the paynent /' of a
"just equivalent" to the |and acquired or |ay
down principles which wll Jlead to that
result. If the principles laid down are
relevant to the fixation of conpensation  and
are not arbitrary, the adequacy of t he
resultant product cannot be questioned in a
court of law. The validity of the principles,
judged by the above tests, falls wi t hin
judicial scrutiny, and if they -stand the
tests, the adequacy of the product falls
outside its jurisdiction."

(1) [1954] S.C.R 558.(3) [1965] 4 S.C.R 6361

(2)[1964] 6 S.C.R 936,
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The Court then proceeded to hold that the two principles

l[aid down in cl. (b) of Paragraph Il of the Schedule to the

Act (i) that compensation was to be equal to the cost price

in the case of unused machinery in good condition; and (ii)

witten down value as understood in the Incone-tax |aw was

to be the value of the used nachinery, were irrelevant to

the fixation of the-value of the machinery as on the date of

acqui sition.

We are unable to agree with that part of the judgment. The
Parlianment had specified the principles for determning
conpensation of the wundertaking of the conpany. The

principles expressly related to the determnation of
conpensati on payable in respect of unused machinery in good
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condition and used nachinery. The principles were set out
avowedl y for determ nation of compensation. The principles
were not irrelevant to the deternination of conpensation and
the conpensation was not illusory. |In our judgment, the
Metal Corporation of India Ltd.’s case(l) was wongly
deci ded and nust be overrul ed.

Turning to the Bonbay Town Pl anning Act, 1955, it was clear
that the Legislature has specified principles for determ na-
tion of conpensation which has to be adjusted in determning
the anobunt of contribution. The principle for determnation
of comsation cannot be said to be irrelevant, nor can the

conpensation determ ned be regarded as illusory. Being a
principle relating to conpensation, in our judgrment, it was
not liable to be challenged. If what is specified is a

principle for determ nation of conpensation, the challenge
to that principle onthe ground that a 'just equivalent of
what the owner is deprived is not provided is excluded by
the plain words of Art. 31(2) of the Constitution.

It was urged that in any event the statute which permts the
property ‘of “an owner to be conpul sorily, acquired by paynent
of market value at a date which is many years before the
date on which the title of the owner is extinguished is
unr easonabl e. This~ Court has, however held in Sm
Sitabati Debi and Anr. v. State of West Bengal (2) that a | aw
made under cl. (2) /of Art. 31 is not liable to be challenged
on the ground that it inposes unreasonable restrictions upon
the right to hold or dispose of property within the neaning
of Art. 19(1) (f) of the Constitution. In Snt. Si t abat i
Debi’s case (2 ) an owner of = land whose  property was
requi sitioned under the West Bengal Land (Requisition and
Acqui sition) Act, 1948, questioned the validity of the Act
by a wit petition filed in the High Court of Calcutta on
the plea that it offended Art. 19(1)(f) of the Constitution
This Court unaninously held that the validity of the Act
relating to acqui si -

(1) [1967] 1 S.C R 255.

(2) [1967] 2 S.C. R 949.
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tion and requisition cannot be 'questioned on the /ground
that it offended Art. 19(1) (f) and cannot be deci ded by the
criterion under Art. 19(5). Again the wvalidity of the
statute cannot depend upon whether in a given case it

operates harshly. |If the scheme cane into force wthin a
reasonable distance of tine fromthe date on which the
declaration of intention to make a schene was notified, it

could not be contended that fixation of conpensati on
according to the schene of s. 67 per se made the schemne
invalid. The fact that considerable 'tine has el apsed since
the declaration of intention to nake a schene cannot ~ be a
ground for declaring the section ultra vires. It is/ also
contended that in cases where no reconstituted -plot is
allotted to a person and his land is wholly appropriated for
a public purpose in a scheme, the owner would be entitled to
the wvalue of the land as, prevailing many years before the
extinction of interest without the benefit of the steep rise
in prices which has taken Place all over the country. But
if s. 71 read with s. 67 lays down a principle of valuation

it cannot be struck down on the ground that because of the
exi gencies of the schenme, it is not possible to allot a
reconstituted plot to an owner of Iland covered by the
schene.

Qur attention was invited to ss. 81 and 84 of the Bonbay
Town Planning Act, 1955. Section 81 nmerely provides that
the I and needed for the purpose of a town planning schene or
devel opnent plan shall be deenmed to be | and needed for a
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public purpose within the neaning of the Land Acquisition
Act, 1894. This provision only declares what is inplicit in
the scheme of the Act. Section 84 only contenplates a
special class of cases in which the land which is included
in a town planning schene is needed by the State Governnent
for a public purpose other than that for which it is
included in the schene. |In such a case the State CGovernnent
nmay make a declaration to that effect and the provisions of
the Land Acquisition Act, 1894, as nodified’ the Schedule
apply. We are not concerned in this case with any such
notification issued by the Governnent, nor has it any
rel evance to the question in issue.

One nore contention which was apparently not raised on be-
half of the first respondent before the H gh Court nmay be
briefly referred to Counsel contends that ss. 53 and 67 in
any event infringe Art. 14 of the Constitution and were on
that account void. Counsel relies principally upon that
part of “the judgment in P. Vajravelu Midaliar’s case(1)
whi ch deal's with the infringenent of the equality clause of
the Constitution by the inpugned Madras Act. Counse
submits that it is always open to the State

(1) [1965] 1 S.C R 614.
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CGovernnment to acquire |lands for a public purpose of a |oca
authority and after acquiring the lands to vest themin the
local ,authority. I f that be done, conpensation wll be
payabl e under the Land Acquisition Act, 1894, but says
counsel, when land is acquired: 1 for-a public purpose of a
local authority wunder the provisions of the Bombay Town
Pl anni ng Act the conpensation which is payable is determ ned
at a rate prevailing many years before the date on which
the notification under S. 4-of the Land Acquisition Act is
i ssued. The argunment is based on no solid foundation. The
nmet hod of determ ning conmpensation-in respect of |ands which
are subject to the town-planning schenes is prescribed in
the Town Pl anning Act. There is no-option under that Act to
acquire the land either under the Land Acquisition’  Act or
under the Town Planning Act. Once the draft town  pl anning
schene is sanctioned, the- |and becones subject to the
provisions of the Town Planning Act, -and the final town-
pl anni ng schene bei ng sanctioned, by statutory operation the
title of the various owners is readjusted and the lands
needed for a public purpose vest in the local authority.
Land required for any of the purposes of a town-planning
schene cannot be acquired, otherw se than under the Act, for
it is settled rule of interpretation of statutes that when
power is given under a statute to do a certain thing in a
certain way the thing nust be done in that way or not at
all: Taylor v. Taylor(). Again it cannot be  said that
because it is possible for the State, if so mnded, to
acquire lands for a public purpose of a local authority, the
statutory effect given to a town-planning schene results in
di scrimnati on between persons sinilarly circunstanced. In
P. Vajravelu Midaliar’s case(2) the Court struck down the
acquisition on the ground that when the I ands are acquired
by the State Governnment for a housing schene wunder the
Madr as Anmending Act, the <claimant gets nuch smal | er
conpensation than the conpensati on he would get if the |and
or simlar |lands were acquired for the same public purpose
under the Land Acquisition Act, 1894. 1t was held that the
di scrimnation between persons whose | ands were acquired for
housi ng schenes and those whose |ands were acquired for
other public purposes could not be sustained on any
principle of reasonable classification founded on
intelligible differenti a which had a rational relation to
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the object sought to be achieved. One broad ground of
di stinction between P. Vajravelu Midaliar’s case(2) and this
case is clear : the acquisition was struck down in P
Vajravelu Midaliar’s case(2) because the State Governnent
could resort to one of the two nmethods of acquisition-the
Land Acquisition Act, 1894, and the Land Acquisition (Mdras
Amendnent) Act, 1961-and no gui dance
(1) [1875] 1 Ch.D. 426.
(2) [1965] 1 S.C R 614.
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was given by the Legislature about the statute which should
be resorted to in a given case of acquisition for a housing
schene. Power to choose could, therefore, be exercised
arbitrarily. Under the Bonmbay Town Pl anning Act 1955, there
is no acquisition by the State CGovernment of |and needed for
a town-planning schenme. When the town Planning, Scheme
cones into operation the |and needed by a |ocal authority
vests by vitrue of s. 53(a) and" that-vesting for purposes
of the guarantee ~under Art. 31(2) is deenmed conpulsory
acquisition” for ~a public purpose. To lands which are
subject to the schene, the provisions of ss. 53 and 67
apply, and the conpensation is determined only in the,
manner prescribed by the Act. There are therefore two
separate provisions, one for acquisition by the State Gov-
ernment, and the /other in which the statutory vesting of
land operates as acquisition for the purpose of town-
pl anning by the local authority. The State Governnment can
acquire the Iland under the Land Acquisition Act, and the
local authority only under the Bonmbay Town Planning Act.
There is no option to the |ocal ‘authority to resort to one
or the other of the alternative nethods ~which result in
acquisition. The contention that the provisions of ' ss. 53
and 67 are invalid on the ground that they deny the equa
protection of the laws or 'equality before the laws nust,,
therefore, stand rejected.
The High Court has apparently not considered the other ar-
gunents which were advanced at the Bar, and has  observed
t hat it was not necessary to . consider t hose ot her
contentions raised in the petition. ~As the petition has not
been heard by the Hi gh Court in respect —of the other
contentions which the first respondent nmay choose to raise,
we set aside the order passed by the H gh Court declaring s.
53 read with s. 67 insofar as it authorised acquisition of
land by the local authority under a town-planning schene, as
violative of Art. 31(2) of the Constitution, and the
acquisition of the first respondent’s |and under the City
Val | I nproverment Town Pl anning Scheme No. 5 as invalid. The
appeal is allowed. The case is remanded to the H gh Court
with a direction that it be dealt with and disposed of
according to law. The order of costs passed by the High

Court is set aside. There will be no order as to costs in
this Court.
R K P.S. Appeal al | owed.
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