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ACT:

I ncome tax Act 1922, s.  16(2)--Parent conpany distributing
dividend to assessee company partly in cash and partly in
scrips-1n conputing incone of assessee conpany from divi dend
said scrips whether to be valued at face value or narket
val ue- Consi der ati ons.

HEADNOTE:

The assessee conpany was holding certain shares in an
i nvest nent conpany which was its parent conpany. The anount
of dividend receivable by the assessee conpany was paid to
it partly in cash and partly in share scrips of two ' other
conpani es. The rel evant assessment year was 1959-60. For
the purpose of assessnent under the lnconme-tax Act, 1922 the
Income-tax O ficer valued those shares as per their narket
val ue on the date on which those shares becane the assets of
the assessee conpany. He therefore added to the amount of
dividend purported to have been declared a sum of Rs.
61, 500/- in conputing the assessable inconme of the assessee
conpany. The Appel | ant Assi stant comm ssioner upheld the
order of the Incone-tax Officer and rejected the contention
of the assessee conpany that those shares should be valued
as per their face value. The Tribunal allowed t he
assessee’ s appeal on the grounds that : (i) the distribution
of share scrips was not a distribution of dividend, (ii) the
share scrips received by the assessee company had  been
valued at their face value in the hands of the ~parent
conpany for the purpose of assessnent of its profits and
(iii) the assessee conpany had not sold the shares- and so

there could be no profit in respect of those shares. The
Hi gh. Court accepted the first two grounds relied on by the
Tri bunal . In addition it relied on the circunstance  that

under s. 18(5) of the Act, the assessee can get refund of
tax only on the basis on which the parent conpany was taxed.
The certificate granted by the Hi gh Court for appeal to,
this Court was found to be invalid because it did not give
any reasons. This Court however allowed the revenue to
appeal by special Ileave. On behalf of the respondent
assessee it was submitted that on a proper interpretation of
the relevant provisions of the Incone-tax Act, 1922 the
scheme of the Act in the matter of levying tax on dividend
income was that the Income-tax O ficer should adopt a
uniform method in assessing both the conpany declaring
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dividend as well as its shareholders who receive the
di vi dend.

HELD : (i) It is well settled by the decision in Kantila

Manilal’s case that dividend need not be distributed in
money only. It may be distributed by delivery of property
or right having nonetary value., [623 B]

Kantilal Manilal and Ors. v. Commissioner of |ncome-tax,
Bonbay North, Kutch and Saurashtra, Ahnedabad, 67 [|.T.R
315, applied.

Further the question whether a dividend has been lawfully
distributed or not is also irrelevant in the matter of
bringing the dividend declared to tax so long as the
di stributing conpany passes a resolution di stributing
di vi dends. In so doing the distributing conpany may act
illegally and thereby incur penalties. But yet the anount
so distributed as dividend is assessable in the, hands of
receiver of the dividendin view of s. 16(2) which provides
that for the purpose of inclusion in the total income of an

620

assessee,  any dividend shal |l be deened to be inconme of the
previous year in which it is paid. [623 C D

Ki shni chand Chellaram and Ors. v. Commi ssioner of |ncome-
tax, Bonbay, 36 |.T.R~ 640, relied on.

(ii)lt is well known that the face val ue of shares need not

be their real value at a given point of time. It would be
wong to say that when shares are distributed as dividend,
the person who receives themgets only their face value in
terns of nmoney. What he really receives is the market val ue
of those shares as on the date he 'becane entitled to those
shares. The val ue of the shares - distributed does not depend

on the wvaluation made by the distributing conpany. The
income earned by an assessee has to be determined by the
authorities under the Act and not by a third person. " If it

is otherwi se several conpanies nmay distribute their dividend
in kind and underval ue the goods distributed and |thereby
facilitate evasion of tax by their share-hol ders. [623 G 624
Bl

(iii)The question whether the sharehol der retains those
shares or sells them to others at profit or loss is
irrelevant. An incone does not cease to be anincome nerely
because the person who receives it retains it in his hands.
The fact that he receives it in kind does not nake any
difference in principle. The Tribunal went wong in
thinking that as the assessee conpany had retained those
shares in its own hands those shares should be valued at
their face value. [623 E-H

(iv)The Tribunal and the Hi gh Court also went ~wong in
holding that it was not open to the authorities wunder. the
Act to value the shares differently in the hands of the
assessee conpany when they had valued themat their/ face
val ue in assessing the parent conpany. The assessee conpany
could not insist that the error should also be carried to
the assessnent of the assessee conpany. No one gets any
vested right in an erroneous order. [624 G H]

(v)Because of erroneous valuation of the shares in the
hands of the parent conpany, the assessee nay conceivably
get a lesser anobunt as refund under s. 18(5) but that
circunstance could not alter the levy to be inposed on the
assessee conpany. There is no provision in the Act which
makes the assessnent of income dependent on refund. The
provisions relating to assessnent are independent of refund
through the provisions relating to refund nay depend on
assessment. [625 E-G

The appeal mnust accordingly be all owed.
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JUDGVENT:
CIVIL APPELLATE JURISDICTION: Civil Appeals Nos. 2347 of
1968 and 1175 of 1971.
Appeal s by certificate/special |eave fromthe judgment and
order dated Novenber 15, 1967 of the Calcutta H gh Court in
I ncome-tax Reference No. 155 of 1963.
S.T. Desai, B. B. Ahuja, R N Sachthey and B. D. Sharma
for the appellant (in both the appeals).
B.Sen, N R Khaitan, B. P. Maheshwari and Krishna Sen,
for the respondent (in both the appeals).
621
The Judgrment of the Court was delivered by
Hegde, J. These appeal s arise fromthe decision of the Hi gh
Court of Calcutta in a Reference under s. 66(1) of the
Indian Income-tax Act, 1922 (to be hereinafter referred to
as the Act). That was a Reference made by the |Incone-tax
Appel | ate Tri bunal, " A bench, Calcutta. In that Reference
after stating the case, the Tribunal referred the follow ng
qguestion for obtaining the opinion of the H gh Court.
"Whet her on the facts and in t he
ci rcunmstances of the case the Tribuna
rightly excluded the sumof Rs. 61, 656/- from
bei ng assessed as an extra dividend incone of
t he assessee. "
The High Court answered that question in the affirmative.
Aggri eved by that decision, the Commi ssioner of Wst Benga
has brought Civil Appeal No. 2347 of 1968 on the strength of
the certificate issued by the H gh Court under s. 66-A(2) of
the Act. But the certificate given by the H gh Court is not
supported by any reason. Hence the sane cannot be held to
be a valid certificate. Because of the invalidity of the
certificate that appeal must be held to be not naintainable.
In order to get over this difficulty, the, Conm ssioner
noved this Court for special |eave to appeal against the
judgnent of the H gh Court. Special Leave asked /for was
granted after condoning the delay in filing the appeal and
the appeal arising therefromwas nunmbered as GCivil Appea
No. 1175 of 1971.
The assessee is a company. Herein we are concerned with its
assessnment for the assessnment year 1959-60, the relevant

previous year ending on March 31, 1959. The assessee
conpany was holding 458,071 shares In Pilani Investnent
Corporation Ltd. (which will hereinafter be referred to as

the "parent conpany"). As per the resolution of the parent
conpany decl aring the dividends, the assessee conpany becamne
entitled to receive on Novenber 18, 1958 dividend ampunting
to Rs. 1,83,228/40 Np. That was at the rate of 40 N P.  per

share. The anmount of dividend receivable by the -assessee
conpany was paid to it partly in cash and partly “in  share
scrips. It may be noted at this stage that the parent
conpany is an investment conpany. The share scrips
delivered to the assessee conpany were of Ms. Gnal-i or

Rayon and Silk Manufacturing Co. Ltd. and Hind Cycles Ltd.
The Incone-tax Oficer valued those shares as per their
mar ket value on the date on which those shares becane the
assets of the assessee conmpany. The market val ue of those
shares on that date was Rs. 2,44,526/-. He, therefore,
added to the anount of dividend purported to have been
declared, a sumof Rs. 61,500/- in conputing the assessable
i ncone of the assessee
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, conpany. Aggri eved by that order, the assessee conpany
went ,up in appeal to the Appellate Assistant Commi ssioner
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The Appel | ate Assistant Conmm ssi oner upheld the order of the
Income-tax O ficer and rejected the contention of the
assessee conpany, that those shares should be val ued as per
their face value. Thereafter the assessee conpany took up

the matter in second appeal to the Appellate Tribunal. The
Tribunal allowed the assessee’s appeal. It held that in
order to bring any distribution within the category of
dividend, it nust be proved as a fact that what was

di stributed by the conmpany was its accunul ated profits. The
Tri bunal appears to have been of the view that t he
distribution of share scrips was not a distribution of
profits. Hence their value cannot be considered as
di vidend. One other reason which persuaded the Tribunal to
accept the appeal of the assessee conpany was that the share
scrips received by the assessee conpany had been val ued at
their face value in the hands of the parent conpany ’'for the
pur pose of assessment of its profits. The Tribunal thought
that it was inmperm ssible for the Income-tax Oficer to
val ue those shares in one manner in the hands of the parent
conpany. ‘and in another manner in the hands of the assessee

conpany. Yet anot her consideration that weighed with the,
Tri bunal was that the assessee conmpany had not sold those
shares. Therefore it made no profits in respect of those
shares. So long as it retained those shares in its ,own

hands, it cannot be said that it made any profits in respect
of those shares as it cannot be said that it sold those
shares to itself for a higher price. The High Court
accepted the first two grounds relied on by ‘the Tribunal
In addition it relied on the circunmstance that wunder s.
18(5) of the Act, the assessee can get refund of tax only on
the basis on which the parent conpany was taxed.

Bef ore proceedi ng to exam ne the correctness of the  conclu-
sions reached by the Tribunal and the Hi gh Court, it is
necessary to note at this stage that one other firm which
was a sharehol der of the parent conpany is Ujain Genera
Trading Society (P) Ltd. During the assessment year 1959-
60. the assessment year with which we are concerned in these
appeals in accordance with the aforenentioned resolution
dated Novenber 18, 1958, that Conmpany had al so been paid
di vidend by the parent conpany partly in cash-and partly in
shares of Gwalior Rayon and Silk Manufacturing Co.  Ltd. and
H nd Cycles Ltd. In the assessment of that firmalso, the
guestion arose whether it was open to the Incone-tax Oficer
to value the shares distributed to that conpany at a price
hi gher than its face value. The facts of- this case and
that, case are identical. Therein the Appellate Tribunal (a
different Tribunal) held that it was permisible for the
I nconme-

623

tax Oficer to do so. |In appeal the Madhya Pradesh’' Hi gh
Court upheld the decision of the Tribunal -see Ujjain Genera
Trading Society (P) Ltd. v. Conm ssioner of |ncone-tax,
Del hi (1) . Thus, on the same question of law two different
H gh Courts have arrived at two di fferent concl usions.

It is nowwell settled by the decision of this Court _in
Kantilal Manilal and ors. v. Conmisioner of |ncome-tax,
Bonbay North, Kutch and Saurashtra, Ahnmedabad(1) t hat

di vidend need not be distributed in noney only. It may be
di stributed by delivery of property or right having nmonetary
val ue. Further, the question whether a dividend has been

lawfully distributed or not, in the matter of bringing the
di vidend declared to tax is also irrelevant so long as the
di stributing conpany passes a resolution di stributing
di vi dends. In so doing, the distributing conpany may act
illegally and thereby incur penalties. But yet the anpunt
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so distributed as dividend is assessable in the hands of the
receiver of the dividends in view of S. 16(2) which provides
that for the purpose of inclusion in the total income of an
assessee, any dividend shall be deened to be income of the
previous year in which it is paid. This position is made
clear by the decision of this Court in Kishinchand Chel | aram
and ors. v. Commi ssioner of Inconme-tax Bonbay(3). Therefore
the question whether dividend distributed by the parent
conpany was out of the profits of that conpany or not s
imaterial though in view of s. 205 of the Conpanies Act,
1956 and S. 2(6A) of the Act, only the profits earned in the
year of assessment and the accunul ated profits could have
been distributed as dividends. All that we have to see is
as to what is the incone received by the assessee conpany in
the shape of dividends. W have earlier seen that the
i ncome received by the assessee conpany need not be in the

shape of cash only. |1t may also be sonme other property or
ri ght which has nonetary value. Therefore when dividend is
received /in kind,~ in order to find out the true incone

recei ved by an assessee, the property that has been received
by himhas to be valued on the basis of its nmarket value.
QO herwise it is not possible to compute the incone received
by him It is well known that the face val ue of shares need

not be their real value at a given point of tine. The
mar ket price of particular shares may be very nmuch nore than
their face value or very nmuch less. It wuld be wong to

say that when shares a-re distributed as - dividend, the
person who receives themgets only their face value in terns
of noney. What he really receives is the market value of
those shares as on the date he becane entitled to those
shares. The val ue of

(1) 67 I.T.R 315. (2) 41 T.T.R 275.
(3)46 T.T.R 640.
624

the shares distributed does not depend on the val uati on made
by the distributing conmpany. The inconme earned by an
assessee has to be determned by the authorities under the
Act and not by a third person. If it is otherwise severa
conpani es may distribute their dividends in kind-and ‘under-
val ue the goods distributed and thereby facilitate ~evasion

of tax by their share hol ders. Acceptance of such a
contention wll be destructive of ,the very basis of
taxation of di vi dends. The guestion whet her t he

shar ehol der- retains those shares or sells themto others at
profit or loss is irrelevant. An incone does not cease to
be an Income nerely because the person who receives it
retains it in his hands. The fact that he receives it in
kind makes no difference in principle. Wiat is (brought to
tax in the concerned assessnent year is theincone received

by the assessee and not the profits earned by hinby dealing

with that inconme. In our opinion, the Tribunal went wong
in thinking that as the assessee conpany had retained ' those
shares in its own hands those shares should be valued at
their face value. At this juncture, it is necessary to
nmention that in sone previous years also the parent conpany
had distributed a portion of its share holding as dividend
to its share holders. It appears, in those years the narket
val ue of those shares was |ess than their face value and the
parent conpany val ued those shares for the purpose of its
i ncomre tax on the basis of market value and not according to
their face value. The parent conpany appears to believe in
the saying "Heads | win tails you |oose". But that is only
by the way. The only question that we have to decide is
what is the incone received by the assessee conpany during
the assessnent year in question-the income in the rea
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sense. On this question there can be no two answers and the
only answer is that the incone received by it is the cash
amount received plus the value of the shares received-the
real value of the shares as on the date the asesssee conpany
becarme entitled to it.

Both the Tribunal and the H gh Court have attached con-
siderable inportance to the fact that while assessing the
parent conpany, the assessing authority had valued those
shares at their face value. That being so, they have opined
that it was not open to the authorities under the Act to
val ue those shares differently in the bands of the assessee
conpany. Here again we are unable to appreciate their
reasoning. |Ile fact that the Departnent incorrectly valued
those shares in the hands of the parent conmpany does not
confer a right on the assessee conpany to insist that the
error should also be carried to the assessnent of the
assessee conpany. No ~“one gets a vested right in an
erroneous . order-: Because of erroneous valuation of the
shares i n the hands of the parent conpany, the assessee may
concei vabl y get a | esser anopunt
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as refund under s. 18(5) but that circunstance cannot alter
the levy to be inposed on the assessee conpany.

M. B. Sen, |earned Counsel for the assessee conpany, tried
to give a different shape to the case in the course of his
argunent. He, in our opinion, rightly did not base his
argunents on thegrounds relied on by the Tribunal and

the Hi gh Court. On theo ther hand, he contended that on a
proper interpretation of therelevant provisions of t he
Act, it would be seen that the scheneof the Act, in the
matter of |evying tax on dividend incone is that the | ncone-
tax O ficer should adopt a uniformmethod in assessing both
the company decl aring dividends as well as-its sharehol ders

who receive the dividend. 1In support of this theory of his
he relied on ss. 12(1-A), 16(2), 18(5), 20 and 35 (9) of the
Act . Dividend is treated as inconme in view of S. 12(1-A).

Net dividend received by the sharehol der is grossed up for
inclusion in the total income of the assessee ‘under s.
16(2). Section 18(5) provides for refund of the tax paid on
the dividend incone by the conpany which has distributed
di vi dend. Section 20 provides for  the issuance of a
certificate showi ng the gross dividend, tax payable on that
di vidend and the net dividend. Section 35(9) empowers the
Income-tax O ficer to recover fromthe person who receives
dividend the tax in respect of the sanme, ~payable by the
conpany whi ch distributed the dividend but in fact not paid
by that conpany within the prescribed tine. On the basis of
these provisions, he urged that if the dividend paid in kind
is valued in one nmanner in the hands of the conmpany ~ which
distributed it and in a different manner in the hands of the
person who received it, then the assessee will not be able
to get the refund to which he would have been entitled to
had that property been valued properly in the hands of the
di stributing conpany. Therefore, he urged that we  nust
spel |l out the schene put forward by him [|ngenious, though
the argunment 1is, it rests on no foundation. There is no
provision in the Act which nakes the assessnent of incone
dependent on refund. The provisions relating to assessnent
are independent of refund though the provisions relating to
refund may depend on assessnent. Equitable considerations
are not relevant in interpreting the provisions of a taxing
statute, apart fromthe fact the equity pleaded in this case
is remote possibility. None of the provisions relied on by
M. Sen afford any basis for the scheme sought to be
establ i shed by him
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In our opinion the Hgh Court erred in answering the
guestion referred to it in the affirmative and in favour of
the assessee. For the reasons’ nentioned above we di scharge
that answer and answer that question in the negative and in
favour of the Department.

L 3Sup.C.T./-/2
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costs. Civil Appeal No. 2347 of 1968 is dism ssed as being
not rmai ntai nabl e but w thout any order as to costs.

G C

C. A No. 1175 of 1971 all owed.

C. A No. 2347 of 1968 dism ssed.

627




