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Thi s appeal by special |eave is by the defendant
guestioning the validity and correctness of the
i mpugned judgment and decree passed by the Hi gh Court
in the second appeal. ~The respondent herein filed the
suit for possession of the suit properties conprised of
agricultural |and and a house as owner under the will
said to have been executed by Honaji Dama Kadam The
trial court, accepting the will on the basis of
evi dence placed on record, decreed the suit.  The
District Judge in the Regular First Appeal set aside
the decree passed by the trial court. The Hi gh Court
in the second appeal by the inpugned judgnment and
decree set aside the judgnent of the first appellate
court and restored the judgnent and decree passed by
the trial court.

The contentions urged by the | earned counsel for
the appellant were that the will in question was not
proved as required by law, having regard to Section 63
of I ndian Succession Act read with Section 68 of the
I ndi an Evi dence Act, 1872 the attestation of will by two
wi t nesses was not established; the H gh Court conmitted
an error in treating the scribe as an attesting wi tness
when he did not sign as aninp attestendi. The evidence
of the one attesting w tness exam ned does not
establish the attestation of the will by another
attesting witness; the other attesting w tness though
avai | abl e, was not exam ned; the H gh Court commtted a
serious error in setting aside the judgment of the
first appellate court which was based on proper
appreci ati on of evidence in the absence of any
substantial question of |aw that arose for
consi der ati on.

On the other hand, the |earned counsel for
respondent urged that although Section 63 of the
Succession Act requires attestation of a will at |east
by two witnesses but the will could be proved by
exam ni ng one attesting wtness as per Section 68 of
the Evidence Act and by | eadi ng other evidence as per
Section 71 of the Evidence Act. He fairly conceded
that the scribe was not and could not be treated as an
attesting witness in this case.
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We have carefully considered the respective
contentions urged by the | earned counsel for the
parties.

The appellant is the only daughter of Honaji Dama
Kadam (deceased). The respondent is the son of cousin
brother of said Honaji Dama Kadam The respondent is
claimng the suit properties on the basis of the WI|I
dated 23.10.1975, said to have been executed by the
deceased Honaji Dama Kadam The High Court, by the
i mpugned judgnent, set aside the judgnent and decree of
the first appellant court holding that the WII was
duly established and restored the decree passed by the
trial court. The District Judge on appreciating the
evi dence placed on record had held that the respondent
failed to prove the execution of the WII; the
respondent exam ned only one attesting wi tness and his
evi dence was not sufficient to establish that the WII
was duly executed; in that view reversing the decree of
the trial court dismssed the suit filed by the
respondent. One Duttatray Rai kar was the scribe of the
WI1l. Rankrishna Wagl e and Prabhakar Sinkar were the
attesting witnesses. During the trial the respondent,
Rai kar, the scribe, ‘and Prabhakar Sinkar; one of the
attesting w tnesses, were exam ned. Prabhakar Sinkar
the attesting witness, in his deposition stated that he
did not know whether other attesting w tness Rankrishna
Wagl e was present in'the house of the respondent at the
time of execution of the WII. He also stated that he
did not renmenber as to whether hinsel f and Rai kar were
present when he put his signature. He did not see
witness Wagle at that tine; he did not identify the
person who had put thunmb inpression on the WIl. The
scribe Raikar in his evidence stated that he wote the
W1l and he also stated that he signed on the WII| Deed
as a scribe. He further stated that attesting w tness,
nanel y, Wagl e and Prabhakar Sinkar are alive. The High
Court took the view that though Wagle, the other
attesting wtness, was not exam ned but his signature
on the WII was not disputed; both the respondent and
Rai kar deposed that Wagl e and Sinkar had signed the
WIl as attesting witnesses; in these circunstances the
evi dence of Rai kar shoul d have been accepted. The Hi gh
Court was of the opinion that it was not necessary to
exam ne both the attesting witnesses and in case one
attesting w tness exami ned was unabl e to renenber
whet her the other attesting w tness was present and had
signed, then it was open to the court to rely upon the
surroundi ng circunstances as well as the testinony of
ot her witnesses. The Hi gh Court also took the view
that though Rai kar had witten down the WII he had
al so signed it and he coul d have been treated as an
attesting witness as he had also signed the WIlIl. Thus
the H gh Court was of the opinion that the WIIl was
proved and the District Judge was wrong in reversing
the judgnent and decree of the trial court.

At the hearing the | earned counsel for the
respondent fairly submtted that Rai kar was only the
scribe and he was not the attesting witness. Even
| ooking to the evidence of Raikar hinself it is clear
that he gave evidence as the scribe. There is nothing
on record to indicate that he had any intention to
attest the WIIl. The attesting witness Sinkar has not
stated that the other attesting wi tness Wagle attested
the WIIl in his presence. On the other hand, he has
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stated that he did not see Wagle present at the tine of

execution of the WIIl. Wgle, the other attesting
wi t ness, being alive ought to have been exanmined in
order to prove the WIIl. Nothing is brought on record

to show that any attenpt was nade to exam ne Vgl e or
there was any inpedinment in examining him It is true
that although will is required to be attested by two

wi tnesses it could be proved by exam ning one of the
attesting wtnesses as per Sections 68, |Indian Evidence
Act .

We think it appropriate to | ook at the rel evant
provi sions, namely, Section 63 of the Indian Succession
Act, 1925 and Sections 68 and 71 of the Indian Evidence
Act, 1872 which read:

Section 63 of the Succession Act

"63. Execution of unprivileged wills.-
Every testator, not being a soldier

enpl oyed i'n an expedition or engaged in
actual warfare, or an airnan-so enployed
or engaged, or-a nariner at sea, shal
execute his will according tothe
followi ng rules:-

(c) The will shall be attested by
two or nore w tnesses, each of
whom has seen the testator sign
or affix his mark to the wll

or has seen sone other person
sign the will, in the presence
and by the direction of the
testator, or has received from
the testator a persona

acknow edgenent of his
signature or mark, or of the
signature of such other person;
and each of the wi tnesses shal
sign the will in the presence
of the testator, but it shal

not be necessary that nore than
one witness be present at the
sane time, and no particular
formof attestation shall be
necessary."

Section 68 of the Evidence Act
"68. Proof of execution of docunent required
by law to be attested.- If a docurment is
required by law to be attested, it shall not
be used as evidence until one attesting
witness at | east has been called for the
purpose of proving it's execution, if there
be an attesting witness alive, and subject to
the process of the Court and capabl e of
gi vi ng evi dence:

Provided..."

Section 71 of the Evidence Act

"71. Proof when attesting wtness denies the
execution.- If the attesting wtness denies
or does not recollect the execution of the
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docunent, its execution may be proved by
ot her evi dence."

To say will has been duly executed the

requi renents nentioned in clauses (a), (b) and (c) of
Section 63 of the Succession Act are to be conplied
with i.e., (a) the testator has to sign or affix his
mark to the will, or it has got to be signed by sone

ot her person in his presence and by his direction; (b)
that the signature or mark of the testator, or the
signature of the person signing at his direction, has
to appear at a place fromwhich it coul d appear that by
that mark or signature the docurment is intended to have

effect as a will; (c) the nost inmportant point with
which we are presently concerned in this appeal, is
that the will has to be attested by two or nore

wi t nesses and each of ‘these w tnesses nmust have seen
the testator sign or affix his mark to the WIIl, or
nust have seen sonme ot her person sign the WIIl in the

presence and by the direction of the testator, or nust
have received fromthe testator a persona

acknow edgerent of signature or mark, or of the
signature of such other person, and each of the

wi t nesses has to sign the WIIl in the presence of the
testator.

It is thus clear that one of the requirenents of
due execution of will is its attestation by two or nore
wi t nesses which i s nandatory.

Section 68 of the Evidence Act speaks of as to how
a docurent required by law to be attested can be
proved. According to the said Section, a docunent
required by law to be attested shall not be used as
evidence until one attesting witness at |east has been
called for the purpose of proving its execution, if
there be an attesting witness alive, and subject to the
process of the Court and capabl e of giving an evidence.
It flows fromthis Section that if there be an
attesting witness alive capable of giving evidence and
subj ect to the process of the Court, has to be
necessarily exam ned before the docunent required by
law to be attested can be used in an evidence. On a
conbi ned readi ng of Section 63 of the Successi on Act
with Section 68 of the Evidence Act, it appears that a
person propounding the will has got to prove that the
will was duly and validly executed. That cannot be done
by sinply proving that the signature on the will was
that of the testator but nust al so prove that
attestations were al so nade properly as required by
clause (c) of Section 63 of the Succession Act. It is
true that Section 68 of Evidence Act does not say that
both or all the attesting w tnesses nust be exam ned.
But at |east one attesting witness has to be called for
provi ng due execution of the WII| as envisaged in
Section 63. Although Section 63 of the Succession Act
requires that a will has to be attested at |east by two
Wi t nesses, Section 68 of the Evidence Act provides that
a docurent, which is required by law to be attested,
shal |l not be used as evidence until one attesting
wi tness at | east has been exam ned for the purpose of
proving its due execution if such witness is alive and
capabl e of giving evidence and subject to the process
of the Court. 1In a way, Section 68 gives a concession
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to those who want to prove and establish a will in a
Court of law by examining at |east one attesting
wi t ness even though will has to be attested at |east by

two witnesses mandatorily under Section 63 of the
Succession Act. But what is significant and to be
noted is that that one attesting w tness exam ned
should be in a position to prove the execution of a
will. To put in other words, if one attesting w tness
can prove execution of the will in terns of clause (c)
of Section 63, viz., attestation by two attesting

wi tnesses in the manner contenplated therein, the

exam nati on of other attesting w tness can be di spensed
with. The one attesting w tness examined, in his

evi dence has to satisfy the attestation of a will by
himand the other attesting witness in order to prove
there was due execution of the will. [If the attesting

wi t ness exam ned besides his attestation does not, in
his evidence, satisfy the requirenents of attestation
of the will by other witness also it falls short of
attestation of will at |east by two w tnesses for the
sinpl e reason that the execution of the will does not
nmerely nean the signing of it by the testator but it
means fulfilling and proof of all the formalities

requi red under Section 63 of the Succession Act. Wiere
one attesting witness exam ned to prove the will under
Section 68 of the Evidence Act fails to prove the due
execution of the will then the other avail able
attesting witness has to be called to supplement his
evidence to nake it conplete in all respects.  Were
one attesting witness is exanmned and he fails to prove
the attestation of the will by the other witness there
will be deficiency in neeting the nandatory

requi renents of Section 68 of the Evidence Act.

Section 71 of the Evidence Act is in the nature of
a safeguard to the mandatory provi sions of Section 68,
Evi dence Act, to nmeet a situation where it is not
possi ble to prove the execution of .the will by calling
attesting wtnesses, though alive. This Section
provides that if an attesting wi tness denies or does
not recollect the execution of the will, its execution
may be proved by other evidence. Aid of Section 71 can
be taken only when the attesting w tnesses, who have
been called, deny or fail to recollect the execution of
the docunent to prove it by other evidence. Section 71
has no application to a case where one attesting
Wi t ness, who al one had been sumoned, has failed to
prove the execution of the will and other attesting
wi t nesses though are available to prove the execution
of the same, for the reasons best known, have not been
sunmoned before the court. It is clear fromthe
| anguage of Section 71 that if an attesting w tness
deni es or does not recoll ect execution of the docunent,
its execution may be proved by other evidence.
However, in a case where an attesting w tness exam ned
fails to prove the due execution of will as required
under clause (c) of Section 63 of the Succession Act,
it cannot be said that the WIIl is proved as per
Section 68 of the Evidence Act. It cannot be said
that if one attesting wtness denies or does not
recol |l ect the execution of the docunent, the execution
of will can be proved by other evidence dispensing with
the evidence of other attesting w tnesses though
avail abl e to be examined to prove the execution of the
will. Yet, another reason as to why other avail able
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attesting w tnesses should be called when the one
attesting witness exanmined fails to prove due execution
of the WII is to avert the claimof draw ng adverse
i nference under Section 114 illustration (g) of
Evi dence Act. Placing the best possible evidence, in
the given circunstances, before the Court for
consi deration, is one of the cardinal principles of
I ndi an Evi dence Act. Section 71 is permissive and an
enabling Section pernitting a party to | ead ot her
evidence in certain circunstances. But Section 68 is
not merely an enabling Section. It |ays down the
necessary requirenments, which the Court has to observe
bef ore hol ding that a docunent is proved. Section 71
is meant to lend assistance and conme to the rescue of a
party who had done his best, but driven to a state of
hel pl essness and i npossi bi lity cannot be | et down
wi t hout any ot her means of proving due execution by
"ot her evidence" as well. At the same tinme Section
71 cannot 'be read so as to absolve a party of his
obl i gation under Section 68 read with Section 63 of the
Act and liberally allow him at his will or choice to
make available or not a necessary w tness otherw se
avai | abl e and anenabl e to the jurisdiction of the court
concerned and confer a prem um upon his om ssion or
| apse, to enable himto give a go bye to the mandate of
law relating to proof of execution of awll.

Turning to the facts of the case on hand, it is
evident that only one attesting w tness Prabhakar
Si nkar, examined in the case, did not prove the
execution of the WIIl inasmuch as he did not prove the
attestation of the WIIl by the other attesting wtness
Wagl e who though avail abl e was not examined. ~The
scribe examned in the case was not an attesting
wi tness, which is clear fromthe evidence on record and
as rightly conceded so by | earned counsel for the
respondent before us. Hence, it is unnecessary to go
into the question whether the scribe in this case could
or could not be an attesting w tness. The evi dence of
Sinkar, the only attesting wi tness, does not satisfy
the mandatory requirenents of Section 68 of the
Evi dence Act. W are not in a position to accept the
contention urged on behalf of the respondent that the
evi dence of other w tnesses, nanely, that of the
respondent and the scribe could be considered under
Section 71 of the Evidence Act. Section 71 has no
applicati on when the one attesting w tness, who al one
has been summoned, has failed to prove the execution of
the will and other attesting w tness though avail able
has not been exam ned. Wen the docunment is not proved
as mandatorily required under Section 68 of the
Evi dence Act, the provision of Section 71 of the
Evi dence Act, which is perm ssive, and enabling in
certain circunmstances as di scussed above does not help
the respondent. In Vishnu Rankrishna & Ors. v. Nathu
Vithal & Os. [(AIR) 1949 Bom 266], Chagla, C J.,
speaking for the Division Bench in simlar
ci rcunst ances has stated that although Section 63 of
the Succession Act requires that a will has to be
attested by two w tnesses, Section 68 of the Evidence
Act permits the execution of the will to be proved by
only one attesting witness being called. Were the
attesting witness, who is called to prove the
execution, is not in a position to prove the
attestation of the will by the second witness, the
evi dence of the witness called falls short to the
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mandat ory requirements of Section 68. Section 71 of
the Evidence Act can only be requisitioned when the
attesting witnesses who have been called failed to
prove the execution of the will by reason of either
denying their own signatures or denying the signature
of the testator or having no recollection as to the
execution of the docunment. This Section has no
application when one attesting witness has failed to
prove the execution of the will and other attesting
Wi t nesses were avail abl e who coul d prove the execution
if they were call ed.

The view taken in M. Mnki Kaur v. Hansraj Singh
& Os. [(AIR) 1938 Patna 301], on which heavy reliance
was placed by the | earned counsel for the respondent,
inour viewis not a correct viewas to the scope and
effect of Section 71 of the Evidence Act. That case
related to an action taken on nortgage bond and not on
a WIl. There were four attesting w tnesses. One of
them was dead, two others, who were called, denied
execution. ~But the absence of fourth from Court was
not expl ained. On the facts of that case, the High
Court took the view that the execution of the nortgage
bond coul d be proved by ot her evi dence having recourse
to Section 71 of the Evidence Act. In our opinion, the
position of |aw explained in relation to Section 71 of
the Evidence Act in the judgnment of Bonbay H gh Court
af orementioned is a correct view which we approve.

In the case on hand it was not established that
the two witnesses attested the WIIl. The H gh Court
conmitted a serious error in reversing the judgment and
decree of the first appellate court on a finding of
fact, which was based on proper and objective
appreci ation of evidence. The Hi gh Court was al so wong
in treating the scribe of the WII, Raikar, as an
attesting witness without any basis. Further, the Hi gh
Court while reversing the judgnent and decree of the
first appellate court did not indicate as to any
substantial question of |aw that arose for
consi deration between the parties to deprive the suit
properties to the only daughter of deceased Honaji Dama
Kadam

Under these circunstances we have no hesitation-in
hol ding that the High Court comitted a manifest error
in reversing the judgnent and decree of the first
appel late court. In this view the inpugned judgment
and decree cannot be sustained. Hence, they are set
asi de. The judgment and decree of the first appellate
court are restored. In the result, the suit filed by
the respondent-plaintiff shall stand di sm ssed. There
shall be no order as to costs.




