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The instant appeal arises out of a judgment and order passed by
the Patna High Court, ~ dismissing the Election Petition No.2 of 2000
preferred by the appellant, challenging the election of the respondent
herein - Dinesh Chaudhary, the returned candidate to the Legislative
Assenbl y.

The dispute relates to the election held in 204 Fatua Reserved
Assenbly Constituency (S.C.) in the State of Bihar, in the year 2000.
The appel l ant, anopbngst others in the fray, was a candidate for the
el ection as a nom nee of Janata Dal (U . He belongs to Schedul ed
Caste. The respondent, Dinesh Chaudhary was a nom nee of Janata
Dal (R) claimng to be belonging to Pasi” comunity which is one of
the Schedul ed Caste communities. It appears that sonme objections
were rai sed regardi ng the nominati on of the respondent Di nesh
Chaudhary on the ground that he does not belong to Schedul ed Caste
comunity; rather he is Kurm by caste which falls in the category of
O her Backward C asses. The caste certificate furnished by the
respondent before the Returning O ficer was al so under cloud, in
respect whereof, the Returning Oficer entertained grave suspicion as
a result of which she | odged an FIR on the basis of which a Crimna
Case has al so been regi stered agai nst the respondent. He was al so
arrested in connection with that case. However, the Returning Oficer
accepted the nonmi nation paper of the respondent for contesting the
aforesaid election. The election was held on 17.2.2000 and the result
was ultimately declared on 26.2.2000 decl aring respondent Di nesh
Chaudhary as el ected, having polled 46850 votes whereas the
petitioner appellant had secured 39897 votes which was next to the
hi ghest polled in favour of the respondent.

As indicated above, the petitioner filed an election petition
chal | engi ng the el ection of the respondent, anongst other, on the
ground that he was not entitled to contest froma reserved
constituency as a Schedul ed Caste candi date since he'is Kurm by
caste. In this light, the case of the petitioner was that the nomnation
paper of the respondent was wongly accepted by the Returning
Oficer. Mre particularly, since the Returning Oficer herself had
initiated crimnal proceedings by filing an FIRrelating to the
certificate furnished by the respondent, being a fabricated docunent.
The definite case of the appellant is that the respondent is a resident of
Sur angpur of Jehanabad Assenbly Constituency and he is the son of
Bhagwan Singh who married to Jago Devi and both are Kurm by
Caste. Evidence has been led to indicate that D nesh Chaudhary and
his brother are also married in Kurm famlies. The voters |ist of
Jehanabad Assenbly Constituency was al so sunmoned indicating the
respondent as son of Bhagwan Singh and Jago Devi is shown to be
Bhagwan Singh's wife. D nesh Chaudhary and his brother have been
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shown to be two sons of Bhagwan Singh

The case of the respondent as pleaded in the witten statenent
is that his father Bhagwan Singh, a Kurni by caste, had married one
Deo Kumari Devi at village Adai, who is Pasi by caste. The
respondent and his brother are borne to the said Snt.Deo Kunari
Devi. The two brothers remained in village Adai with their nother at
the house of their maternal uncle until they attained nmpjority,
whereafter they, along with their nother, shifted to Patna. Bhagwan
Si ngh had been visiting their nother occasionally at village Adai.
According to the respondent, in view of certain circulars issued by the
State CGovernnent, in case of an inter-caste nmarriage where the wfe
is a Schedul ed Caste, the children borne out of the wedl ock would be
treated as Schedul ed Caste. The voters list of village Adai al so seens
to have been filed indicating the respondent as son of Bhagwan Si ngh
and Deo Kumari Devi. So far the question of subm ssion of caste
certificate before the Returning Oficer is concerned, the respondent’s
case is that the sane was brought to himby soneone who happened
to be a nman of the petitioner appellant. As such he has been
inmplicated inthe case of furnishing a false certificate. The origina
certificate issued by the Collector, Gaya has not been chall enged.

Qut of the four issues franed, the relevant issues with which we
are concerned in the present appeal are, issues No.3 and 4 as quoted
bel ow :

"(iii) \Wether the nom nation paper of the sole
Respondent has been inproperly and illegally accepted
as per the allegations nade in the el ection petition?

(iv) What relief, if any, the petitioner is entitled to?"

The main controversy under issue no.3 is undoubtedly on the
guestion as to whether the respondent Di nesh Chaudhary is Kurm by
caste or is a Pasi having allegedly borne of Deo Kumari Devi
bel onging to S. C. conmunity. Both parties understood the issue no.3
in the same manner and have | ed oral and docunentary evi dence on
the point. The oral evidence led on behalf of the petitioner is to the
ef fect that Bhagwan Singh, the father of D nesh Chaudhary is Kurmi
by caste and his wife Jago Devi is also a Kurmi. Sone residents of
vill age Adai have al so been examned by the petitioner to state that
there was no person by the nane of Dinesh Chaudhary in that village
and they denied the fact that the respondent was borne of Deo Kumar
Devi in village Adai. The respondent al so exani ned several w tnesses
to support his case. One Ram Egbal Singh has been exam ned as
DW, aged about 70 years, belonging to village Adai, saying that
Bhagwan Si ngh of village Bhavani chak had sonme sort of affinity with
Deo Kumari Devi and about 50 years ago they narried, out of their
marri age Di nesh Chaudhary and Naresh Chaudhary were borne, and
after the birth of the second son Bhagwan Si ngh had severed al
relationship with Deo Kumari Devi and thereafter never visited the
village Adai. Anpbngst other wi tnesses, sone relations of Deo
Kumari Devi have been exam ned includi ng her brother who
supported the case of the respondent.

The Hi gh Court, while dealing with the evidence, observes that
the evidence which has been led by the petitioner is nore of a
circunstantial nature. For exanple, the fact that undi sputedly father of
Di nesh Chaudhary is Kurm by caste married to Jago Devi who is also
Kurm . Dinesh Chaudhary and his brother are also married in Kurmi
famlies. 1t is also noted in the judgnent that the whole story of
marri age of Bhagwan Singh with Deo Kumari Devi, a Pasi |ady, had
not been disclosed at the tine of the scrutiny of the nom nation paper
to explain as to on what basis Di nesh Chaudhary clainmed to be a Pasi.
The caste certificate was issued even though his father is a Kurni
married to a Kurm |ady nanely, Jago Devi. At this stage it would be
appropriate to quote sone of the findings recorded by the High Court.
After observing that the petitioner appellant could not produce any
di rect evidence about the caste of the respondent D nesh Chaudhary, it
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is found:

"As the election petitioner is not fromthe famly of the

respondent or his relation, so it cannot be possible to

have any special know edge regardi ng the caste, but he

could not produce any person fromthe famly of

Bhagwan Si ngh or Bhagwan Singh hinself who can

prove that D nesh Chaudhary, the Respodnent, is a

Kurm by caste through a Kurm nother i.e. Jago Devi".
(enphasi s suppli ed)

To us the above observations seens to be unsustainable. There would
obvi ously be no occasion for the election petitioner to exam ne

Bhagwan Singh in support of his case while challenging the election

of none el se but the son of Bhagwan Singh hinself. A person borne

ina Kurm fanmily, which details have been provided, would normally

be taken to be Kurmi by caste. ~But it is only in special circunstances,
as may have been provided under a circul ar of the CGovernnment of

Bi har, that the caste of the nother would be taken as the caste of the

children, . if she happens to be a Schedul ed Caste, married to a non-
Schedul ed Caste. There is no denial of the fact that Bhagwan Singh is
a Kurm as well as Jago Devi,  w fe of Bhagwan Singh. The story as

put forward by the respondent about his caste is sonething which
woul d be in the special know edge of the respondent and Bhagwan
Singh and Deo Kunmari Devi. There was no occasion for the appellant
to exam ne Bhagwan Si'ngh or any nenber of his famly once it was

gi ven out by the appellant that Bhagwan Singh and his wi fe Jago Devi
both are Kurmi by caste. The facts of which special know edge is
with the respondent, he alone had to prove those facts by adducing
the best evidence on the point of his being a Pasi by caste. It may,
however, be pertinent again to quote one of the observations of the
Hi gh Court, which is as follows :

"The position of burden of proof as woul d be on

principle of law that any fact whi ch has been asserted by

a person should be proved by himand if the sane has

been proved prima facie then only the burden is shifted to

the adverse party to rebut the sanme. But such sort of

shifting of burden and pl acing of variations remain only

an acadeni ¢ one when both parties adduce evidence in

support of their contention on the vexed issue."

In the light of the above observations it is only to be decided on the
basi s of the evidence adduced by both the parties as to who has been
able to prove one’s case. It is true that the respondent has exam ned
some Wi tnesses belonging to village Adai including his maternal uncle
to support his case but neither Bhagwan Singh nor Deo Kumari Devi,
both of whom are alive have been exam ned to prove the fact, in
respect of which they al one would be the best witnesses to depose. In
this connection, the H gh Court has al so observed thus :

"Very peculiarly both the nother and father of Dinesh

Chaudhary are alive but none of them have been cited as

wi tness by either of the parties. 1In the list of wtnesses

Deo Kumari Devi and Bhagwan Singh were cited as

wi t nesses for the Respondent but for the reasons best

known to them they have not been produced as

Wi t nesses".

It is clear that the respondent well understood the rel evance and

wei ght of the evidence of Bhagwan Singh and Deo Kumari Devi who

were cited as witnesses in list of his wtnesses but they have

obvi ously been wi thheld and not produced before the Court.

Respondent has not indicated any reason for their non-production. At
the sane tine the court is led by the case of the respondent as asserted
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in the witten statenent that his father did not care of his sons after
their birth and had left them The court observes that this may be a
cogent reason for not adducing the evidence of Bhagwan Singh from

the side of respondent. Surprisingly, the court |ooses sight of the fact
that despite such an averment made in the witten statenent Bhagwan

Si ngh has been cited as witness of the respondent. Further so far

not her is concerned, she is with the respondent and there is no reason

of any kind of bad relations between the respondent and his nother

Deo Kumari Devi, to not to produce her. The reason inmagi ned by
the Court for non-production of Bhagwan Singh wll not apply to Deo
Kumari Devi. It is observed by the High Court itself as foll ows:

"But no explanation has been given fromthe side of the
Respondent as to why their nother Deo Kumari Devi

could not be examned in the case as it has been
vehenently argued fromthe side of the election
petitioner that w thholding Deo Kumari Devi from being
a witness brings an adverse inference against the
Respondent, as cont enplated under Section 114 of the

Evi dence Act.'

It may further be worthwhile to refer to sonme of the other observations
made by the Hi gh Court, e.g. that Bhagwan Singh and his w fe Jago

Devi both are Kurm s but it would not nmean that respondent was

borne of Jago Devi, which fact it is observed, is not anywhere
nentioned specifically in the election petition. It is a queer
observati on and the approach adopted by the H gh Court. There was

no occasion to state further in the election petition that the respondent
was borne of Jago Devi. out of her wedl ock with Bhagwan Si ngh who

are husband and wi fe and Kurm's by caste unless it is proved by the

ot her side by any evidence that the petitioner had know edge of the

al | eged nmarriage of Bhagwan Singh with a Pasi | ady nanely, Deo

Kurmari Devi in another village namely, Adai, where Bhagwan Si ngh
never resided nor Deo Kunmari Devi was ever brought to reside with
Bhagwan Singh in his village. However, on the basis of untenable

observation, as indicated above, the H gh Court found

"So the prima facie fact regarding the case of the
respondent coul d not be proved fromthe side of the

el ection petitioner. But definitely a doubt could be
created regarding the caste of the respondent as already
stated above."

Strangely enough we again find yet another fragile and strange
observation as follows :

"The el ection petitioner himself in his evidence had not
deni ed categorically that the respondent had not been
born to the wonb of Deo Kunmari Devi. Only vague
statenment has been made that both father and not her of
Di nesh Chaudhary were Kurm by the caste."

The concl usi on drawn by the Hi gh Court that respondent was a
conpetent person to contest fromreserved constituency is
acconpani ed with the foll ow ng observation

"Definitely, if a person is born of a Kurm father or in a
Kurm famly then the presunption goes that the child is
Kurm by caste. But here the respondent could nmake out a
speci al case that, although, he has been born of a Kurm
father but nother being a Pasi, he is a Schedul ed Caste
and as such, a conpetent person to contest fromthe
Reserved Constituency."

It is again in that context observed
"It is true that the controversy can be well thrashed out if
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Bhagwan Singh and Deo Kumari Devi have been
exam ned by either of the parties."

We have al ready observed that there was no occasion for the
petitioner appellant to examne either of them But there is no such
cogent reason for the respondent not to examne them It is again
observed

"Then question cones of Deo Kumari Devi. She had not

been produced by the respondent and she is in custody of

the respondent hinself as per his statenent during the

course of evidence. No reasons have been stated as to

why she has not been produced. This may cast some

adverse i nference agai nst the respondent. But such

adverse inference alone is not sufficient enough to hold

that the respondent is not a Pasi by caste."

It is then observed that the petitioner is not proved his case to the hilt
t hough'a suspici on or doubt has been cast.
We nmay consider a few cases on the point of drawi ng adverse

i nference-in the event of withholding of a witness. In AIR 1968 SC
1413 at 1416, Copal Krishanji Ketkar Vs. Mahomed Haji Latif
and Ors., it has beenheld that a party who is in possession of best

evi dence which would throw Iight on the issue in controversy

wi t hhol ds such evi dence an adverse inference under Section 114(g) of
the Evidence Act ought to be drawn agai nst such a party
notw t hst andi ng that the onus of proof nmay not lie on him It is
observed that a party cannot rely on abstract doctrine of onus of proof
or on the fact that he was not called upon to produce such evidence.
In the instant case however, the onus of proof that the respondent

was Pasi by Caste due to alleged nmarriage of Bhagwan Singh with Deo
Kumari Devi in some other place was wholly within the specia

know edge of the respondent.

In AIR 1974 SC 1957, Virendra Kumar Sakl echa Vs.

Jagjiwan and Os., the allegation of threatening voters with divine
di spl easure in speech delivered.in sone neetings was not accepted and
an adverse inference was drawn due to non-production of materia

wi tness and the notes nmade by himat the neeting.” In'yet another case
in reported AIR 1964 SC 40, Lachman Utanthand Kirpalani Vs.
Meena al i as Mot a, a matrinonial dispute in which the question as

to whether or not the wife had left the husband’ s place with the consent
of husband’s parents , non-production of parents of the husband led to
adverse i nference drawn agai nst the husband.

In the case in hand the respondent was supposed to prove the
facts within his special know edge by adduci ng best evidence nanely,
Bhagwan Singh and Deo Kumari Devi, which he failed to do. In|these
circunst ances, the High Court erred in observing that the appellant
shoul d have exam ned Bhagwan Si ngh
The case of the parties is clear fromtheir pleadings and the
evi dence adduced by them as indicated above. The petitioner
chal | enged the status of respondent Dinesh Chaudhary as a Schedul ed
Caste person belonging to the S.C. conmmunity. Precisely what was
i ndicated in support of that case is that father of D nesh Chaudhary and
Nar esh Chaduhary is Bhagwan Singh who is Kurmi by caste married to
Jago Devi, also a Kurm |ady. The H gh Court has al so observed that a
person borne in a Kurm fanmily normally would be presurmed that he
is Kurmi by caste. In this background the initial burden of the
petitioner would stand di scharged and it would shift upon the
respondent to prove his case which, in normal course of things, would
be and is within his special know edge. A case which has been set up
by the respondent through his witnesses as well that his father had taken
a fancy for Deo Kumari Devi, a resident of village Adai, who is Pasi by
caste and married her who gave birth to two children including the
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respondent, would normally be not in the know edge of people in
general particularly when according to the case of the respondent

hi nsel f Jago Devi lived in another village and she was never brought
fromthere by Bhagwan Si ngh. More so, when Bhagwan Singh, a
Kurm by caste, is living with his wife Jago Devi, also a Kurm, in their

vil | age Jahanabad. The best evidence, as also according to the Hi gh
Court to prove the case of the respondent was, to produce Bhagwan

Si ngh and Deo Kumari Devi but they have been withheld after being

cited as witnesses for the respondent. These facts clearly nmake out a
case for drawing an adverse inference that in case they had been
produced they woul d not have supported the case of the respondent.

AR 1961 SC 1316 Kundan Lal Rallaram Vs. Custodi an, Evacuee

Property, Bombay, AIR 1917 PC 6 T.S. MiurugesamPillai Vs. MD.

Gnana Sanbandha Pandara Sannadhi and Ors. and 1977 (3) SCC

page 540 Thiru John and Anr. Vs. The Returning Oficer and Os.

may al so be referred on the point.

On behal f of the respondent, the citation of certain decisions has

al so been furnished but those decisions would be of no help to the
respondent. Reliance has been placed upon 1999 (9) SCC page 386

Jeet Mohi'nder Singh Vs. Harmnder Singh Jassi, where it has been

held that a party wupon whomthe burden lies to prove a fact, but fails
to discharge his onus, it is not open for himto bank upon the plea of
non- exam nation of witness by the other party. The appellant, it was
hel d, cannot be permtted to derive strength fromthe weakness of the
case of the other party. W feel that this case woul d not be applicable
in the facts and circunstances of the case in hand. On the other hand,
the onus to prove facts within the special know edge of respondent
no. 1, would lie upon himalone to prove those facts. W have

al ready hel d that best evidence of ~the respondent’s case that his nother
was a Pasi has been withheld. ~“In this connection, we nay peruse
Section 106 of the Evidence Act al so which reads as under:- "when any
fact is especially within the know edge of any person, the burden of
proving to that effect is upon him",.~ Apart fromthe above, the
appel | ant had al so di scharged his burden by proving the fact that the
father of respondent No. 1 is Bhagwan - Singh, a Kurm by caste
married to Jago Devi also a Kurm by caste. The natural inference in
such circunstances woul d be that 'the respondent would, in nornal
course of events, be a Kurm by caste. |If there i's anything contrary to
the normal course of events, as pleaded in this case of another

marri age of Bhagwan Singh in sone other village namely Adai with

Deo Kumari Devi who never cane to live w th Bhagwan Singh in his

vill age nor Bhagwan Singh ever lived there: Such facts in the specia
know edge of the respondent have to be proved by hi mal one: The
respondent was under duty to prove his case both ways nanmely, in view

of the special know edge of facts pleaded ~and again in view of the
fact that the appellant had discharged his  initial burden of show ng
that the respondent was Kurm by caste being son of Bhagwan Singh,

Kurmi married to Jago Devi also Kurm The ot her deci si on which

has been referred to on behal f of the respondent is reported in AIR 1959
SC 914 Dol gobi nda Paricha Vs. Nimai Charan Msra and O's. It

is in connection with the fact that the evidence of the brother of Dev
Kurmari Devi that Bhagwan Singh had narried her, was relevant for the
purposes of relationship of one person to another since brother of Deo

Kumari Devi, 1is a person who is a nenber of the famly or otherw se
has special nmeans of know edge of the particular relationship.  The
decision is in reference to Section 50 of the Evidence Act. It nmay be

observed that the evidence of persons who belong to village Ada

i ncluding the brother of Deo Kumari Devi have been exani ned by the
respondent to establish the allegation of marriage bet ween Bhagwan

Si ngh and Deo Kumari Devi. Undoubtedly, the evidence of brother of

Deo Kumari Devi would be relevant for the rel ationship between

Bhagwan Singh and Deo Kumari Devi but his evidence would not be of

any hel p, in view of the adverse inference drawn under Section 114 ()
of the Evidence Act due to wi thholding of the best evidence avail abl e
on the point. \When the persons concerned are not comng forward to
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the court to depose about the alleged relationship and an adverse

i nference has been drawn that if they had cone to the Court to
depose, their evidence woul d have gone agai nst the respondent, in such
circunmstances, there is no occasion to act upon the statenent of DW
(95), the brother of Deo Kumari Devi or other wtnesses.

Rel i ance has al so been placed on two decisions reported in AIR

1969 SC 1201 Samant N. Bal akrishna etc. Vs. George Fernadez

and Os. and 2002 (1) SCC page 160 Santosh Yadav Vs. Narender
Singh on the proposition that full particulars and all the material facts
nmust be pleaded in the El ection Petition. It is not understandable as

to how these cases would help the respondent. The petitioner has

pl eaded t hat respondent is son of Bhagwan Singh who is Kurm by

caste and w fe of Bhagwan Singh is Jago Devi also a |ady Kurm by

caste. It is also stated that the respondent and his brother are
married with Kurm |adies. These are the material facts relating to the
pl ea raised by the appellant that the respondent is not a Schedul ed
Caste. We don’t think if the respondent nmeans to say that the
petitioner should have stated in the petition that the respondent is not
born of 'Deo Kumari Devi said to be married to Bhagwan Singh in

Village Adai. |If at all these facts would be in the special know edge of
respondent, Bhagwan Singh-and Deo Kumari Devi hence not required
to be pleaded in the ElectionPetition. 1t is not possible as well. In this

connection, a reference may be made to a decision of this Court
reported in AIR 1960 SC 770 Bal wan Singh Vs. Lakshm Narain and
O's. This case also relates to Election matter and it was held that facts
which are in the special know edge of the other party could not be
pl eaded by the El ection Petitioner. It was found that particulars of
the arrangenent of ‘hiring or procuring a vehicle would never be in the
know edge of the petitioner, such facts need not and cannot be
pl eaded in the petition
The | earned counsel for the respondent then submits that in fact
the issue franed by the H gh Court was not to the effect as to whether
the respondent is a Kurm or Pasi by caste. Rather it is to the effect
whet her the nom nation paper of Dinesh Chaudhary had been
improperly and illegally accepted as per allegations made in the
el ection petition or not. |In this connection it nay be observed, in the
background of the allegations made in the election petition, the core
i ssue was as to whether Di nesh Chaudhary bel ongs to a Schedul ed
Caste community or not. Both parties | ed evidence on the question.
Hence both sides understood the case in the sane way and no party
was m sled due to fram ng of the issue no.3 as it has been franed.

We may, however, consider the argunment of the |earned
counsel for the respondent fromthe angle as sought to be canvassed
as well, nanely, the nom nation paper of respondent was inproperly
and illegally accepted by the Returning O ficer or not-on the basis of
the evidence on the record. In that connection we nay refer to the
statement of PW3 Snt. Safina, Returning Oficer, who was posted
as Sub-Divisional Magistrate, Patna city. She has stated that as
Returning O ficer she had scrutinized the nom nati on paper of the
respondent filed for Fatua Assenbly Constituency. She had received
some conpl ai nts about his nom nation paper. She has stated that
prima facie on |ooking into the case a doubt was created in her mnd
regarding its veracity. She had received such information beforehand
through the District Mgistrate. She had also got the matter
inquired through the District Wlfare Officer, Gaya. The District
Magi strate had also considered the report of the District
Wl fare Officer to be correct. In the above circunmstances she had
| odged a Report against the respondent Dinesh Chaudhary with
t he pol i ce. She had however, post poned the mtter of
scrutiny of nom nation paper from1.2.2000 to 2.2.2000. The next day
she accepted the nom nation paper of the respondent Dinesh
Chaudhary. She has admitted that before she had | odged the FIR she
was in receipt of the report of the District Welfare Oficer, Gaya. She
also states that |lodging of the FIR definitely goes against the
candi dature of Dinesh Chaudhary. |n cross-exani nation she states
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that, according to the relevant provisions, she did not find it
necessary that a caste certificate nust be filed along with the

nom nati on paper. She also states that on the date of scrutiny

obj ectors coul d not produce any docunent or proof to the effect that

Di nesh Chaudhary did not belong to Schedul ed Caste. Anpngst

several objections filed against the nom nation of D nesh Chaudhary it
is given out there that D nesh Chaudhary bel ongs to Kurni

conmunity and his father and nother both are Kurmis. The fact

which is quite clear is that the Returning Oficer had grave doubt

about the veracity of the caste certificate to the extent that she | odged
an FIR agai nst the candi date nanmely Di nesh Chaudhary. |n support of
the suspicion entertained about the caste certificate being fabricated,
she had a report fromthe District Welfare Oficer, Gaya. A crinina
case was registered and the respondent was also arrested. It is only
surprising that despite such a grave suspicion and initiation of
crimnal proceedi ngs agai nst the candidate the Returning O ficer stil
accepted his nonmi nation paper. -~ She has stated that on 1.2.2000 after
she had | odged the report there was |ot of opposition in respect of the
nom nati on paper of the respondent. She has adnitted that the
respondent was a nomi nee of the ruling party in the State. She

post poned the matter for the next day when she accepted the

nom nati on paper of the respondent. Going by normal conduct no

prudent person woul d accept - such a nom nati on paper in respect of

which there is an information that caste certificate entitling to be a
candi date from a reserved constituency, i.s suspected to be forged and
fabricated supported by a report subsequently by none el se but a
responsi ble officer, nanely, the District Wlfare Oficer, Gaya. After
taking a decision to'crimnally prosecute a person on the charge of
filing fabricated caste certificate it goes agai nst the nornmal human
conduct of a prudent person who still accept such a nomi nation paper
The nom nation if rejected, the respondent could further agitate the
matter by filing an election petition. ~This question would not depend
upon the fact as to ultimately case of which of the party would be
found to be correct or false. The question is after having entertaining
such a grave doubt so as to decide to crimnally prosecute a person
still to accept the nom nation paper runs contrary to normal conduct

of a prudent and responsible officer. On the above basis it can well
be said wi thout any hesitation that nom nation paper of return

candi dat e (Respondent) was inproperly accepted by the Returning
Oficer. 1t ought to have been rejected by the returning officer in the
background of the above facts and circunstances.

Thus, exanmining the matter fromany angle, we do not find the
j udgrment of the Hi gh Court sustainable.

In the result, the appeal is allowed with costs and the judgnent
and order passed by the High Court is set aside, as well as the election
of the Respondent to 204 Fatua Assenbly Constituency of State of
Bi har. The El ection Conm ssion of India is called upon to hold
election for filling up the vacancy caused by the setting aside of the
el ection of the Respondent.

As per requirenment of Section 103 of the Representation of
Peopl e Act, the substance of the decision shall be intimated to the
El ecti on Comm ssion and the Speaker of the Legislative Assenbly of
the State of Bihar. An authenticated copy shall also be sent to the
El ecti on Comm ssion at the earliest.




