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Arbitration Act, 1940 (X of 1940), s. 34 -Application under
the section for stay of | egal pr oceedi ngs- Necessary

conditions-Fulfilnment of-First essential pre-requisite for
an order of stay-Binding arbitrati on agreenent between the
parties-Ilncunmbent upon the Court to decide this-point.

HEADNOTE

Held, that in order that a stay may be granted under s. 34
of the Indian Arbitration Act, 1940, it is necessary that
the follow ng conditions should be fulfilled:-

(1) The proceeding must have been commenced by a party to
an arbitration agreenment against any other —party to - the
agreenent ;

(2) the legal proceeding which is sought to be stayed nust
be in respect of a matter agreed to be referred

(3) the applicant for stay nust be a party to the |ega
proceedi ng and he nust have taken no step in the ~proceeding

after appearance. It is also necessary that he should
satisfy the court not only that he is, but also was at’' the
conmencenent of the proceedings, ready and willing to do

everyt hi ng necessary for the proper conduct of t he
arbitration ; and

(4) the Court nust be satisfied that there is no sufficient
reason why the nmatter should not be referred to an
arbitration in accordance with the arbitration agreenent.
The first and essential pre-requisite to nmaking an order of
stay under a. 34 of the Arbitration Act is that thereis a
binding arbitration agreenment between the parties to the
suit which is sought to be stayed. The question whether the
dispute in the suit falls within the arbitration clause
really pre-supposes that there is such agreenent and
i nvol ves consideration of two matters, viz., (1) what is the
dispute in the suit and (2) what disputes the arbitration
cl ause covers.

It is incumbent upon the Court, when invited to stay a suit
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under s. 34 of the Indian Arbitration Act, to decide first
of all whether there is a binding agreenent for arbitration
bet ween the parties.

If, in the present case, it is held that the arbitration
agreement and the contract containing it were between the
parties to the suit, the dispute in the present suit would
be one relating to the rights and liabilities of the parties
on the basis of the contract itself and would cone wthin
the purview of the arbitration cl ause
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worded as it is in the widest of terns. |If, on the other
hand, it is held that the plaintiff was not a party to the
agreenment, the application for stay nust necessarily be
di sm ssed

Case sent back for the decision of the question whether the
respondent was or was not.a party to the arbitration
agr eenent .

Heyman ~v. Darwins ([1942] A.C. 356), Khusiram v. Hanutma
((1948) 53 € WN 505, A~ M Mir and Conmpanay V.
Cordhandas ([1960] S.C.R 792) and Patiram Y. Kankarah
Conpany ((1915) |I.L.R 42 Cal. 1050) referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 205 of 1953.
Appeal fromthe Judgnment and Order dated the 24th February,
1953, of the High Court of Judicature at Calcutta in Appea
fromOiginal Oder No. 19 of 1952, arising out of the Order
dated the 23rd day of August, 1951, of the H gh Court of
Calcutta inits Odinary Original Cvil Jurisdiction Mtter
No. 157 of 1951.

K. P. Khaitan, (S. N Mikherjea and Rajinder Narain, with
him for the appellant.

M C. Setalvad, Attorney- General for India, (A N | Sen
V. S. Sawhney and S. P. Varma, wth him for the
respondents.

1954. Novermber 1. The Judgnent of the Court was “delivered
by

MUKHERJEA J.-This appeal is directed against a judgnent of
an appellate bench of the Calcutta Hi gh Court, ~-dated the
24t h February, 1953, reversing, on appeal, the judgnent ~ and
order of a single Judge sitting on the Original Side of that
Court, passed on an application under section 34 of the
Arbitration Act. The material facts are not in _-controversy
and may be shortly stated as foll ows:

On the 7th of July, 1950, the respondent, Mran and Conpany
Limted, passed two Bought Notes to the appel lant conpany,
couched in identical ternms, under which the appellant
purchased 12,00, 000 yards of hessian cloth, 6,00,000 /yards
under each contract, on certain terms and conditions 'stated
t her ei n. The delivery was to be made every nonth from
January, 1951, at the rate of 1,00,000 yards per nonth under
864

each of these notes and paynents were to be made in cash ’'on
delivery, weach delivery being treated as a separate and
di stinct contract. The Bought Notes comrenced thus:

Dear Sirs,

We have this day Bought by your order and on your account
fromour Principals.”

The particulars of the goods, the price, the time of
delivery and other terns of the contract are then set out
and anongst the terns is an arbitration clause worded as
fol | ows:

" Al matters, questions, disputes, differences and/ or
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clains arising out of and/or concerning and/or in connection
with and/or in consequence of or relating to this contract,
whet her or not the obligations of either or both parties
under this contract be subsisting at the time of such
di spute and, whether or not this contract has been
term nated or purported to be term nated or conpl eted, shal
be referred to the arbitration of the Bengal Chanber of
Commerce -under the rules of its Tribunal of Arbitration for
the time being in force and according to such rules the
arbitration shall be conducted."

The notes were signed by the respondent, Mran and Conpany,
descri bing thensel ves as brokers.

It is admtted that the goods covered by the Bought Notes
were delivered to the appellant in all the nonths from
January to June, 1951, with the exception of the goods due
to be delivered for the nonth of March, 1951. The appel | ant
required fromthe respondent delivery of goods in respect of
the nonth of March but the latter infornmed -the appellant,
by a letter dated the 27th March, 1951, that its principals
di sowned ‘a liability in this respect as there was default on
t he part of the appellant ~in —not gi ving shi ppi ng
instructions for the said goods within the time nmentioned in
the contracts. The appell ant denied any default on its part
and did not al so accept the position that the respondent had
any principal, and on'the 27th of April, 1951, it sent its
bills to the respondent claimng Rs. 1,13,042-3-0 as danages
for non-delivery of the
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goods. As the respondent did not conmply with this demand,
the appellant contenplated referring the matter in dispute
to the arbitration of the Bengal Chanber  of ~Comrerce as
provided in the contracts and while it was preparing to take
steps in that direction, the respondent, on the 11th of
June, 1951, filed a suit against the appellant ' in the
Oiginal Side of the Calcutta H gh Court (being Suit No.
2516 of 1951,) and it is in respect of this suit that the
application under section 34 of the Arbitration Act has been
nade. It was alleged in the plaint that the plaintiff acted
nerely as broker and in that capacity brought about the two
contracts of sale and purchase evi denced by the two™ Bought
Not es menti oned above, that the real seller was a firm known
as Gowarchand Danchand, and that the plaintiff not being a
party to the contract could not incur any Iliability  under
its terns. There were prayers in the plaint~ for a
declaration that the plaint. off was not a party to the said
contracts and, that it had no liability wunder the sane.
There was a further prayer for an injunction restraining the
respondent from claimng any damages in respect of the said
contracts

The writ of summons was served on the appellant on the 23rd
of June, 1951. On the 19th July, 1951, it “filed an
application under section 34 of the Arbitration Act praying
that the proceedings in the suit may be stayed in order that
the matter in dispute between the parties may be dealt wth
under the arbitration clause contained in the contracts.
The application was heard by Das Gupta J. who allowed the
prayer of the applicant and stayed further proceedings in
the suit. |In the opinion of the |earned Judge the dispute
in this case was not whether there was any contract entered
into by and between the appellant and the respondent: but
whet her the respondent, who admttedly passed the two Bought

Notes to the appellant, could be nade I|iable wunder the
contract by reason of the fact that it described itself as
br oker. The answer to this question depended according to

the |earned Judge upon the interpretation of the contract
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concerning or relating to the
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contracts would come within the purview of the arbitration
cl ause.

Against this judgnent the respondent took an appeal to the
Appellate Division of the High Court and the appeal was
heard by a bench consisting of Chakravartti C J. and Sarkar
J. By two separate judgments which concurred in the result,
the Chief Justice and the other |earned Judge allowed the
appeal and vacated the order for stay. It is against this
judgrment that the appellant has come to this Court on the
strength of a certificate under article 133(1)(a) of the
Consti tution. The short point for our consideration is,
whet her on the facts of ‘this case, the appellant is entitled
to an order under section 34 of the Arbitration Act, staying
the proceedings of ‘the suit commenced by the respondent.
Section 34 of the Arbitration Act is in these terns:

" Where any party to an arbitration agreenent or any person
claim ng under himcommences any | egal proceedi ngs against
any other party to the agreenent or any person claimng
under himin respect of any matter agreed to be referred,
any party to such | egal proceedings nmay, at any time before
filing a witten statement or taking any other steps in the
proceedi ngs, apply tothe judicial authority before which
the proceedings are pending to stay the proceedings; and if
satisfied that there is no sufficient reason why the matter
should not be referred in accordancewith the arbitration
agreement and that the applicant was, at the time when the
proceedi ngs were commenced, and still remains, ready and
willing to do all things necessary to the proper conduct of
the arbitration, such authority nmay nake an - order ' staying
the proceedings."

Thus in order that a stay may be granted under this section
it is necessary that the follow ng ~conditions should be
fulfilled:-

(1) The proceedi ng nmust have been comenced by a party to an
arbitration agreenment against any other party to the
agr eenent ;

(2)the 1egal proceeding which is sought to be. stayed mnust
be in respect of a matter agreed to be referred

867

(3)the applicant for stay nust be a party to the  |egal
proceedi ng and he nust have taken no step in the proceeding

after appearance. It is also necessary ~that ~ he should
satisfy the Court not only that he is but also was ~at the
commencement of the proceedings ready and wlling to do

everyt hi ng necessary for the proper conduct of the
arbitration; and

(4)the Court nust be satisfied that there is no sufficient
reason why the nmatter should not be referred to an
arbitration in accordance with the arbitration agreenent.
The third condition can be taken to have been fulfilled on
the facts of the present case, and the fourth is one which
is exclusively for the determination of the Court. The
controversy between the parties centres round the other two
conditions, nanely, conditions (1) and (2) ; and unless the
applicant for stay succeeds in establishing that the
respondent is a party to an arbitration agreenment and that
the subject-matter of dispute in the suit is a matter com ng
within the scope of such agreenent, it cannot possibly ask
the Court to order a stay of the proceedings, under section
34 of the Arbitration Act. The learned Judges of the
appel l ate bench of the High Court have taken the view that
the only matter in dispute between the parties to the suit
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is whether the plaintiff was a party to the contract. It
was definitely alleged by the plaintiff that the contract
was not between it and the appellant but was one between the
appellant and a third party and since the arbitration
agreement is contained in the contract, it is an agreenent
between those parties only, which could not bind or affect
the plaintiff in any way. The dispute, it is said, which is
the subject-matter of the suit does not arise under the

contract and does not relate toit; it is outside the
contract altogether and does not come within the scope of
the arbitration agreenent. The decision in the appea

therefore rests entirely on the finding of the |[earned
Judges that the matter in dispute between the parties to the
suit does not come within the anbit of the arbitration
clause. In view of this decision the |earned Judges did not
consider it necessary to go into the first point as to
whet her in fact

868

there was a  binding arbitration agreenent between the
parties to the suit. The |earned Chief Justice no doubt did
in a nmanner consi der that point also, but he refrained from
pronounci ng any decision upon it, being of opinion that a
decision on this question which was the only issue in the
suit itself mght prejudice the parties and create a bar of
res judi cata agai nst one or the other

We think that on the facts of this case it was necessary for
the Ilearned Judges of the appellate bench to decide the
guestion as to whether or not the plaintiff in the suit
which the applicant wants to-stay was a party to the
arbitration agreenent.  This would have a naterial bearing
on the decision of the other question upon which the |earned
Judges rested their judgnents.

The first and essential pre-requisite to nmaking an order of
stay under section 34 of the Arbitration Act is that ' there
is a binding arbitrati on agreenent between the parties to
the suit which is sought to be stayed. The question whether
the dispute in the suit falls within the arbitration c¢lause
really pre-supposes that there is such agreenent and
i nvol ves consideration of two matters, viz., (1) what is the
dispute in the suit and (2) what disputes the arbitration
cl ause covers?(1). The contention raised by the plaintiff
in the present suit is, that the contract was really between
the appellant and another party and not between it and the
appel | ant and consequently it was not bound by the contract
and could not be nade |liable for any damages in terms
thereof. In substance therefore the controversy between the
parties in the suit is whether the plaintiff didincur any
liability in terms of the contracts evidenced by the two
Bought Notes to which it was a signatory no. matter in
what ever capacity. The question whether the plaintiff was a

party to the agreenent at all is wundoubtedly one which
cannot go before the arbitrators and with that question they
cannot possibly deal. But as Lord Porter pointed out in

Heyman v. Darwins (2), "this does not mean that in every
i nstance

(1) Vide per Viscount Sinobn in Heyman v. Darwins, [1942] A
C. 356 at 360.

(2) [1942] A.C. 356, 393.
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in which it is clained that the arbitrator has no juris-
diction the Court will refuse to stay an action. If this
were the case such a claimwould al ways defeat an agreenent
to subnmit disputes to arbitration, at any rate until the

guestion of jurisdiction had been decided. The Court to
which an application for stay is nade is put in possession
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of the facts and argunents and nust in such a case nake up
its mnd whether the arbitrator has jurisdiction or not as
best it can on the evidence before it. | ndeed, the
application for stay gives an opportunity for putting these
and other considerations before the court that it my
determ ne whether the action shall be stayed or not.”
Section 34 of the Arbitration Act as is well known is a
virtual reproduction of section 4 of the English Arbitration
Act of 1889. The observati ons quoted above were approved of
by M. Justice S. R Das in the case of KhusiramV. Hanutna
(1) and it was held by the | earned Judge that where on an
applicati on nade under section 34 of the Arbitration Act for
stay of a suit, anissue is raised as to the formation,
existence or wvalidity of the con. tract containing the
arbitration clause, the Court is not bound to refuse a stay
but nmay in its discretion, on the application for stay,
decide the issueas to the existence or validity of the
arbitration agr eenment even t hough it may i nvol ve
incidentally -a decision as to the validity or existence of
the parent contract.
W are in entire agreement with the vi ew enunciated above.
As we have said already, it is incunbent upon the Court when
invited to stay a suit under section 34 of the Arbitration
Act to decide first of all whether there is a binding
agreenent for arbitration between the parties to the suit.
So far as the present case is concerned if it is held that
the arbitration agreenment and the contract - containing it
were between the parties to the suit, the dispute in the
present suit would ‘be one relating to the rights and
liabilities of the parties on the basis of the contract
itself and would conme within the purview of the arbitration
clause worded as it is in the widest of terns, in accordance
with the principle enunciated by this Court in A M Nair
and
(1) (21948) 53 CWN. 505 at 518
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Conpany v. Gordhandass (1). |If on the other hand it is held
that the plaintiff was not a party to the agreenent, the
application for stay nmust necessarily be disni ssed.
The appellate Judges of the Hi gh Court in our opinion held
rightly that the decisionin A M Mir and Conpany v.
CGordhandass (1) was not in any sense conclusive in-the
present case on the question of the dispute in the suit
being included in the arbitration agreenent. The report
shows that the dispute in that case was whether the
appel lants had nade the contract in their —own right as
principals or on behalf of the Bengal Jute MII| Conpany as
agents of the latter. The decision -of this ‘question. was
held to turn upon a true construction of the contract’ and
consequently it was a dispute under or arising out of or
concerning the contract. The judgment proceeds- on the
footing that there was in fact a contract between the
parties and the only dispute was in which character  they
were parties to it, the respondents contending that the
appel lants were not bound as principals while the |latter
said that they were. M. Justice Fazl Ai in delivering the
judgrment pointed out that the error into which the |earned
Judges of the appellate bench of the Hi gh Court appeared to
have fallen was their regarding the dispute raised by the
respondent in respect of the position of the appellants
under the contract as having the same consequence as a
di spute as to the contract never having been entered into.
In this case it is certainly not admtted that t he
respondent was a party to the contract. |In fact that is the
subj ect-matter of controversy in the suit itself. But, as
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has been said already, the question having been raised , in
this application, under section 34 of the Arbitration Act,
the Court has undoubted jurisdiction to decide it for the
purpose of finding as to whether or not there is a binding
arbitration agreenent between the, parties to the suit. It
has been said by Chakravartti C J. and in our opinion
rightly, that if the person whose concern with the agreenent
is in questionis a signhatory to,the contract and formally a
(1) [1950] S.C.R 792.
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contracting party, that will be sufficient to enable the
Court to hold for purposes of section 34 that he is a party
to the agreenent. It was the contention of the respondent

in the Court below that this test was not fulfilled in the
present case. The point has been canvassed before us also
by M. Sen and it has been argued on the authority of
several decided cases that in cases of this description the
Bought ~Note is a nere intimation to the buyer, that the
orders| of the latter have been carried out and purchases
have been made from other persons and not from them The
witer does not thereby becone a party to the contract of
purchase and sale even as an agent. He remains a nmere
broker or internediary and the provision of section 230(2)
of the Contract Act ’Cannot be invoked against him M.
Khai tan on the other hand argues that the English |aw being

quite different fromthe Indian law regarding the Iliability
of an agent <contracting on behalf ~of an undi scl osed
principal, the English authorities are no guide to a

solution of the problem It is said that the case of
Patiram Banerjee v. Kanknarrah Co., Ltd. (1), upon which the
respondent relies, was wongly decided being based upon
English authorities which have no applicationto India. The
respondent here, it is pointed out, signed an elaborate
document setting out in full every ~particular @of the
contract entered into and it isinmpossible to say that he
was not an agent executing a contract on behalf of ' another
whose identity he did not disclose but was 'a nere
i nternedi ary conveying an infornation to the buyer. |In our
opinion, the point is not free from doubt and requires
careful consideration and as it was not decided by the
| earned Judges of the Hi gh Court and we have not the
advantage of having their views upon it, the proper course
for us to followwuld be to send the case back for  a
hearing of and decision on this point. W, therefore, allow
the appeal and set aside the judgnents of both the Courts
bel ow. The matter will go back to the appellate bench of
the Calcutta Hi gh Court which will decide as an issue in the
proceedi ng under section 34 of the Arbitration Act the
guesti on whet her the respondent was or was not a party

(1) (1915) I.L.R 42 Cal. 1050.
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to the arbitration agreenent. |If the Court is of ‘opinion
that the respondent was in fact a party, the suit shall be

stayed and the appellant would be all owed to, proceed by way
of arbitration in accordance with the arbitration clause.
If on the other hand the finding is adverse to the

appel l ant, the application will be dism ssed. The appell ant
will have its costs of this appeal. Further costs between
the parties will abide the result.

Appeal al | owed.




