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PETI TI ONER
THE FINE KNI TTI NG CO., LTD.

Vs.

RESPONDENT:
THE | NDUSTRI AL COURT, BOVBAY AND OTHERS

DATE OF JUDGVENT:
15/ 02/ 1962

BENCH

ACT:

I ndustrial dispute I'ndustrial concern-splitting up of a
goi ng concern--Hosiery ~Conpany-Installation of spi nni ng
machi nery- Recogniti on-of Conpany as hosiery undertaking and
spi nni ng undert aki'ng as separate Validity Bonbay

I ndustrial Relations Act, 1946 (Bom 11 of 1947), s. 11

HEADNOTE:
The appellant Conmpany was incorporated in 1908 and its
principal activity then was to nmanufacture hosiery. |In 1924

when the appellant shifted its factor to Ahnedabad it
installed spinning machinery with a view to ensure suitable
and even supply of yarn for - its hosiery manufacture.
Oiginally, a notification had been issued on May 30, 1939,
under the Bonbay Industrial D spute Act, 1938, whereby
hosi ery concerns were included in the definition of " "Cotton
Textile Industry",, but subsequently on,July 17, 1945,
another notification was issued as a result of which the
Hosi ery manufacture was excluded fromthe Cotton Textile
Industry and it was covered by a separate notification. For
the purposes of the Bonmbay Industrial Relations Act, 1946,
the appellant concern was recogni sed as an undertaking of
the hosiery industry by the Registrar under s. Il of that
Act. Subsequently as a result of certain proceedings taken
by the Textile Lobour Association of Ahmedabad, the
Regi strar deci ded
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to recognise the appellant concern as consisting of two
undert aki ngs, the hosiery section and the rest excluding the
hosiery section and this decision was confirned by the
I ndustrial Court.

The appellant challenged the order of the Industrial Court
on the grounds (1) that the spinning and the hosiery
sections in its establishment were one concern because (a)
there was unity of ownership, managenent, supervision, con-
trol and enployment, (b) there was conplete functiona
integration, and (c) the two sections were functioni ng under
the sanme roof, and (2) that, in any case, s. 11 of the Act
did not authorise the splitting up of a concern into two
undert aki ngs. The evi dence showed that though in 1924 the
spinning section had begun as a subsidiary to the hosiery
section in order to serve as its feeder, later on the
spi nni ng section devel oped to such an extent that it becane
a spinning mll by itself and could no | onger be regarded as
a mnor section attached to the hosiery works, that only 20%
of the yarn manufactured by the spinning section was con-
sumed for hosiery purposes while the rest was sold in the
market, that the spinning departnment produced yarn of al
counts, some of which could not be used for hosiery work,
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that when the knitting departnment was closed in '1948, the
spinning departnment was not. It was also found that the
amount paid to the enployees in each of the two departnents
by way of mninmum wages and dearness allowance was
different.

Held, that the decision of the Registrar recognising the
hosi ery and spi nning departnents of the appellant concern as
separate undertakings under s.11 of the Bonbay Industria
Rel ati ons Act, 1946, was correct,

Held, further, that the question whether the severa

undert aki ngs carried on by the sane conpany are separate or
not depends on whether they arc distinct and i ndependent of
each other or are functionally integral or inter-departnent
and that the Registrar was within his powers under s. Il of
the Act to cone to a decision on this question on the basis
of the circunstances di scl osed on evi dence.
Associ at ed Cenent Conpanies Ltd. v. Their Wbrkmen, (1960) 1
S.C R 703, Pratap Press v. Their Wrknmen, (1960) 1 L. L. J.
497 Pakshiraja Studios v. Its Wrkmen. (1962) 2 L.L. J. 380
and Honorary Secretary, The Soath India MIllowers 'Asso-
ciation v. The Secretary Coinmbatore District Textile
Workers’ Union, Coi nbotore (1962) Supp. 2, SSCR 926 relied
on.

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil~ Appeal No. 306 of 1961
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Appeal by special |eave fromthe Judgment and order dated
May 16., 1959, of the Industrial Court Bonbay, in Appea
(I.C) No. 90 of 1959.

J.P..Mehta and |.N. Shroff, for the appellant.

N. M Bar ot , Secretary, Labour ~ Association, for t he
respondent No. 3.

1962. February 15. The Judgment of the Court was delivered
by

GAJENDRAGADKAR, J. - The appellant, the Fine Knitting Co.
Ltd., was incorporated in 1908 and its principal activity
then Was to Manufacture hosiery. In 1924, when the
appel lant shifted its factory from Barejadi to -Ahnmedabad,
it installed spinning machinery with 9000 spindles wth a
view to ensure suitable and even supply of vyarn for its
hosi ery manufacture. On May 30, 1939, the Governnent ~ of
Bonbay issued a notification under the Bonbay  Industria
Di sputes Act, 1938 (No. XXV of 1938), whereby hosiery
concerns were included in the definition of 'Cotton Textile
[ ndustry’. Subsequent |y on July 17, 1945, anot her
notification was issued as a result of which the hosiery
manuf acture was excluded fromthe Cotton Textile 1Industry
and it was covered by a separate notification issued under
the said Act. This latter notification which was nade
applicable to the Hosiery Industry specified that the said
notification inter alia, to all concerns using power —and
enpl oying twenty or nore persons which are engaged in the
manufacture of hosiery or other knitted articles nade of

cotton and all processes incidental or suppl enent ary
thereto. After this notification was issued, the appellant
ceased to be covered by the extended and i ncl usive

definition of the ’'Cotton Textile Industry’ and was
recogni sed as a Hosiery concern being engaged in the Manu-
facture of hosiery. Later, in 1946, the Bonmbay |Industria
Rel ati ons Act, 1946 (No. Xl of 1947) (hereinafter called
the Act.), was applied to the
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i ndustries to which the Bonbay | ndustrial Disputes Act bad
been applied, as a result of s.2(3) of the forner Act. In

consequence, for the purposes of the Act, the appellant
concern was recognised as an undertaking of the Hosiery
I ndustry under s. 11 This was the result of notification No.
10 of 1948, issued by the Registrar under the Act. Thi s
position was recogni sed by the Industrial Tribunal in indus-
trial adj udi cati ons concerning disputes bet ween t he
appel l ant and its workmen.

Even so, respondent No. 3, the Textile Labour Association

Ahmedabad, sought to reopen the issue by applying by to the
Regi strar on Cctober 16 1953, that the appellant’s factory
shoul d be recognised as ‘an undertaking both in the Cotton
Textile Industry and the Hosiery Industry. The Registrar
who is the second respondent in the present appeal hold an
enquiry and ultimately canme to the conclusion that there was
no justification for splitting up the concern into two units
and recognising themas suggested by the third respondent.
The third respondent did not prefer an appeal against the
sai d deci'sion of the second respondent; but respondent No. 4
who are the five elected representatives of the enpl oyees of
the appellant sought to chall'enge the said decision of the
second respondent by preferring an appeal to the Industria

Court, respondent ‘No. 1.- The appellant contended that
respondent No. 4/ were not entitled to prefer an appea

because they were not parties to the proceedings in the
original application before the second respondent. Thi s
prelimnary objectioon was upheld and the appeal preferred by
respondent No. 4 was dismissed. The result was that the
order passed by the Registrar rejecting the application made
by respondent No. 3 concluded the dispute.

Even while the said appeal was pending before the first
respondent, respondents Nos. 3 and 4
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initiated t he present proceedings by nmeans of two
applications made before the second respondent in which the
sane relief was clainmed that the appellant concern should be
recogni sed as an undertaking both in the Cotton Textile
| ndustry and in the Hosiery Industry. The second
respondent, however, rejected these —applications on the
ground that since he gave his earlier decision, -there had
been no change of circunstances and so there was no justi-
fication for reconsidering the matter over again. The third
and the fourth respondents then went in appeal before the
first respondent and their appeals were allowed by the first
respondent and a direction was issued that the appell ant
conpany shoul d be recogni sed as two undert aki ngs--one in the
Cotton Textile Industry and the other in the Hosiery
I ndustry. The appellant then noved the Hi gh Court of ‘Bonbay
under Articles 226 and 227 of the Constitution and
challenged the wvalidity of the order passed by the first
respondent., In the High Court the parties took an order by
consent on August 20, 1958. As a result of this consent
order, the direction issued by the first respondent was set
aside and the matter was renanded to the second respondent
to enable himto hold a fresh enquiry and to di spose of the
di spute between the parties in accordance with | aw

On  February 14, 1959, the second respondent pronounced his
deci si on. He cane to the conclusion that in t he
ci rcunst ances disclosed on evidence, the best courts would
be to recognise the spinning and hosiery sections of the
appel | ant conpany as two separate undertaking and treat them
as two separate enterprises. That is why under s. 11(1) he
decided to recognise the Fine Knitting Co. Ltd. (Hosiery
Section) and the Fine Knitting Co. Ltd. (excluding Hosiery




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

Section) as undertakings in the Hosiery Industry and the
Cotton Textile |Industry respectively The appellant was
aggrieved by this order and so is preferred appeals before
the first

201

respondent . The respondents Nos. 3 and 4 also challenged
the decision of the second respondent and contended that the
entire concern of the appellant should be treated as Cotton
Textile Undertaking. Al the three appeals failed and the
first respondent confirned the order passed by the ,second

respondent . The result is that the appellant concern is
recogni sed as consisting of two undertakings, the Hosiery
Section and the rest excluding the Hosiery Section. It s

against this order of the first respondent that t he
appel l ant has cone to this Court by special |eave.

The first point which M. Mehta has strenuously urged before
us on behalf of the “appellant is that on a pr oper
application of the tests laid down by this Court, it should
be held that the spinning and the Hosiery Sections in the
appel | ant’ s-establi shment are one concern and in support of
this argument he has referred us to the decisions in the
Associ ated Cenent Conpanies Ltd. v. Their Wdrknmen(1l), Pratap
Press v. Their Worknmen (2) and Pakshiraja Studios V. |Its
Workmen (3). This question has been recently considered by
this Court in the case of the Honorary Secretary, The South

India MI I owners’ Associ ation v.' The Secretary, Coi nbatore
District Textile Wrkers' Union, Coimbatore (1). in which
j udgrment has been pronounced on February 1, 1962. In the

| ast nmentioned case, this Court has exani ned the relevant
earlier decisions and has come to the conclusion that though

the guestion about t he unity of two i'ndustria
establishnents has to be considered in the light of the
relevant tests laid dowmn fromtine to tinme, it would be

unreasonable to treat any one of the said tests as decisive.
As has been observed in that case, in dealing with the
probl em several factors are relevant, but it nust be remem
bered that the significance of the several factors

(1) [1960) I S.C.R 703.

(3) [19611 2 L L.J. 380.

(2) [1960] I. L.L,J. 497.

(4) [1962] Supp. 2 S.C R 925
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woul d not be the sane in each case nor their inportance. It
isinthe |light of these decisions that the point raised by
M. Mehta has to be considered

M. Mehta contends that in the present case there i's wunity
of ownership and as a necessary corollary, there is unity of

management , supervision and control; there is wunity of
purpose and design and he argues that there is conplete
functional integration. According to him, as no  hosiery

could be maufactured wthout vyarn, there is -such a
functional unter-dependence between the cannot exist w thout
t he former. There is also unity of finance and in
consequence, there is one capital and depreciation  fund
account, of expenditure and incone, one bal ance-sheet and
one profit and loss account . There is also wunity of
enpl oynment and the two concerns functions under the sane
roof; so there is unity of habitiation . It is on these
grounds that M.Mehta contends that the first and the second
respondents were in error in splitting up the appellant’s
est abl i shnent into two sections and recoginsing t hem
separately as such.

In dealing with the significance and the effect of the
factors on which M. Mehta has righlty relied it is necessary
to bear in mnd certain other relevant factors on which the
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deci sion wunder appeal is substantially based. It is true
that in 1924, the spinning section of the establishnment my
have begun as a subsidiary to the hosiery section and in
order to serve as its feeder. But the evidence on the record
clearly shows that the position is now reversed and that the
spinning section has now assuned nmmjor inportance and
hosiery takes a mnor place in the industrial activities of
the app-minor place in the industrial activities of the

appel | ant . The inspection notes nmade by t he second
respondent show that it was adnitted by the
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managenment that the spinning, section has now devel oped to
such an extent that it is like aspinning mlIl by itself; it
can no |longer be regarded as a minor, section attached to
the hosiery works. I't was conceded before the second

respondent that only about 20% of the yarn nmanufactured in
the spinning section is consuned for hosiery purposes while

the rest is available to be sold in the nmarket. The
producti on. figures in the spinning section and the
consunption of the vyarn - produced in t hat section

unm st akably point to the fact that the spinning section is
no | onger a mnor department run by the appellant solely for
the purpose of its hosiery section. ID 1955 in the nmonths of
Novenber and Decenber, ~the production in the Spinning
department was worth Rs. 1,17,742 whereas whatever was
consunmed in the knitting departnent was only Rs. 23,817
| eaving a balance which was sold for Rs.. 93, 925. The
corresponding figures for the year, 1956 are Rs. 6, 70, 854,
Rs. 1,40,105 and Rs.5.30,749. Simlar figures for 1957 are
Rs.8, 17, 153, Rs. 1,31,725 and Rs. 7,04,018 and for 1958
are Rs. 6,68,095 Rs. 1,26,252 and Rs. 5,40,873. The
bal ance-sheet for the year 1954 shows that the total hosiery
sale was worth Rs. 2,37,232-6-0 whereas the total yarn sale
was worth Rs. 14,82,705-5-0. Sinilarly, for the year. 1955,
the, hosiery sale was kW 2 56,986 and the yarn :sale was
Rs. 14,44,929. The. strength of the enpl oyees engaged in
the two respective sectors tells the sane story. The table
prepared by the second respondent from the information
supplied by the managenent shows that for the -year 1955,
spinning enployees were 174, hosiery enpl oyees 56 ~and the
common wor krmen 35. For the year 1956, the figures were 217,
54 and 38; for 1957, the figures were 194, 65 and 38;  and
for 1958 the figures were 178, 60 and 32. M.~ Mehta
quarrels with sone of these figure but does not dispute the
broad conclusion which is drawmn fromthe figures that the
nunber of enployees engaged in the spinning sectionis far
nor e
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than that enployed in the hosiery section. Thus, there can
be no doubt that the spinning activity of the, appellant
whi ch may have begun as subsidiary to the hosiery -activity
has now grown in inmportance and has taken a place of | pride
in the industrial activity of the appellant considered as a
whole; it can no |longer be regarded as subsidiary to
hosi ery.

It is common ground that by the notification issued under
the Cotton Textile (Control) Order, 1948, the appellant is
called upon to supply to the Government the prescribed
quantity of yarn produced by the spinning departnment. It is
unnecessary to refer to the details of the order or to the
extent of the yarn required to be supplied by the appellant
under it. What is significant is the fact that by the
application of the order issued in that behalf, t he
Covernment has treated the appellant as a producer who has a
spinning plant and in that sense, the existence of the
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spinning activity of the appellant has been treated as an
i ndependent activity liable to be controlled by t he
notification issued under the Cotton Textile (Control)
Order, 1948.

Then as to the argunment that the spinning and the hosiery
are functionally integrated, it is clear that hosiery can
exi st wthout spinning, provided the industry engaged in
hosi ery purchases yarn required for the purpose of hosiery.
That is one aspect of the natter. But the nobre inportant
aspect on which reliance has been placed against the
appellant is that the appellant’s spinning depart ment
produces yarn of all counts sone of which would admittedly
not be useful for hosiery work. Wen the appellant was
asked whether the allegation nmade by respondents Nos. 3 and
4 in that behalf was true or not, the nanagenent of the app-
ellant hesitatingly denied the said allegation. But an
advertisenment published in the local daily "Sandesh" was
produced by respondents Nos. 3
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and 4 and it clearly showed that yarn of all counts was
offered by the appellant for sale in the general rmarket.
Therefore, it would beidleto contend that the spinning
work carried on in- the spinning department is meant
exclusively or solely for the hosiery departnent. If the

spinning departnment produces yarn which is not useful or
necessary for, and which cannot be used by, the hosiery
sections the only inference is that the spinning departnent
is working on its own and is producing yarn to be sold in
the market. That * being so, the ~argunent of functiona
i nt er-dependence or integrality cannot be treated as valid.
Besi des, it is not disputed that when the knitting
department was closed in 1948, the spinning departnent was
not . If the two departnments are functionally i nter-
dependent, the closure of the one without the closure of the
other nmay need an expl anation. ~The explanation which has
appealed to the first and the second respondents apparently
is that though the spinning work carried on by the appellant
may, to sone extent, be useful for the hosiery work, the
major part of its work is carried on independently with an
eye on the market and so the closure of the hosiery cannot
and did not affect the continuance of the spi nni-ng
depart nment .

There is vyet another circunstance on which considerable
reliance has been placed by the first and second respondents
in rejecting the appellant’s contention. that the two
departrments constitute one unit. This circunmstance refers
to the conduct of the appellant itself in dealing with the
enpl oyees engaged in spinning and in knitting departnents.
It is admtted that the m ni num wages paid to the enployees
in knitting differed fromthe mninumwages paid to the
enpl oyees in spinning and so does the anount of < dearness
al l owance paid to the respective enployees differ. It is
di fficult to wunderstand how an enployer can make a
di stinction ui
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the paynent of m ni num wages between one class of enpl oyees
and another if both the classes of enployees are engaged in
di fferent departnments OF the same establishnent or concern
If there is unity of enploynent and unity of purpose and
design as suggested by M. Mehta, it is inconceivable that
the enpl oyees engaged in two departnents integrally
connected with each other and constituting one unit would be
paid different mnimm wages. Wat 1is true about the
m ni mum wages and the dearness allowance is also true about
the bonus. It appears that even in years in which the
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appel | ant made profits and actually paid bonus to the work-
nen enployed in the spinning departnent, no bonus was paid
to the enployees engaged in the knitting departnent. That
again can be explained and justified only on the basis that
the appellant treated the two departnents as distinct and
separate and so the enployees in the one got bonus and not
the enployees in the other. It was suggested by M. Metha
that the genesis of the present dispute lies in the anxiety
of the third respondent to take within its jurisdiction the
enpl oyees engaged by the appellant in its spinning depart-
nment . On the other hand, M. Barot for respondents Nos. 3
and 4 contends that the present trouble arose because the
appel lant began to deny to its enployees in the spinning
departrment the benefits of all relevant conditions of
service which were applicable to the enployees in the
Textile I ndustry in Ahmedabad. Whatever may be the
background of the dispute and its genesis, it is clear
beyond .doubt that the way in which the appellant has treated
its enployees in spinning is distinguished from its
enpl oyees in knitting | eads very strongly to the inference
that the, appellant treated the two departnments not as one
unit but as separate units each one functioning on its own
and i ndependently of the other.
It isinthe light of these circunmstances that
207
the first and the second respondents were not inpressed by
the relevant factors on which the  appellant relied in
support of its plea of the unity of the two activities and
canme to the conclusion that the two activities were separate
and as such, as must be separately recogni sed under, s. 11
We do not see how t he appellant can successful l'y ‘chall enge
the correctness of this concl usion
There is one nore point which yet remains to be considered.
M. Metha argues that the inpugned order recognising two
different wundertakings under s. 11(1) is not justified by
the provisions of the statute.. Section Il provides that the
Regi strar mmy, after making such(inquiry as he deens fit,
recogni se for the purposes of the Act-

(1) any concern in an industry  to ‘be an

undert aki ng

(2) any section of an-undertaking to be _an

occupati on.
The argunent is that s. Il (1) does not authorise the
splitting up of a concern into two undertakings. A concern
says M. Metha, is the whole of the concern or establishnent
run by the appellant and as such it has to be recognised as
one wundertaking in so far as the order under appeal treats
the appellant’s concern as two undertakings, it is contrary
tos. 11(1). W are not inpress,,-(l by this argunent. The
appel l ant i s undoubtedly engaged in the hosiery industry and
that part of its business cannot be recognised as Cotton
Textile Industry because it is a concern engaged in spinning
only which can be recogni sed under that category. |If  that
is so, industrial activity of the appellant in relation to
hosi ery industry nust be recognised separately from the
textile wundertaking. |f one concern or conpany carries on
sever al busi nesses or undertakes different types of
i ndustrial works, these businesses or works would anpbunt to
separate enterprises or undertakings and would have to be
208

recogni sed as such. |In fact, if the appellant itself has
been treating the two kinds of work separately and has thus
split up its whole business into two i ndependent secti ons,

it is not easy to understand why the Registrar cannot
recogni se the existence of two undertakings carried on by
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the appellant and treat the said undertakings as such. e
see no justification for the assunption nmade by M. Mtha
that s. Il (1) does not pernmit the recognition, of severa
undert aki ngs carried on by the sanme conpany separately. It
all depends on whether the wundertakings are separate,
di stinct and independent of each other or are functionally
integral or inter-dependent. In the fornmer case, the
Registrar would be, justified in treating the severa

undertakings separately while in the latter case, he may
recogni se all of them as one undertaking.
There is one mnor point to which reference may incidentally
be made. It appears that before the first respondent, it
was urged by the appellant that the present applications
nmade by respondents Nos. . 3 and 4 were barred by res-
judi cata. The argunment was that since the second respondent
had on an earlier occassion considered the merits of the
case and refusedto grant the request made by the third
respondent. for recognising the two undertakings separately,
the same question could not be re-agitated again before the
same authority. ~In our opinion, there is no substance in
this argument. As we have al ready pointed out, when the
second respondent passed his-earlier order, an appeal was
preferred against the said order by the fourth respondent
before the first respondent. That appeal was, however,
di smissed on the ground that the fourth respondent was not
party to the proceedi ngs before the second respondent and,
therefore, he could not prefer an appeal. If the fourth
respondent had no right to make an appeal because he was not
a party. to the said. proceedings, it is difficult to see,
how he can
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be precluded from naking the present ~application on the
ground of res judicata. At the highest, a plea of res
judi cata pay -perhaps be raised against the third respondent
but that would not be effective in view of the fact that in
the present case, an application has been nade by the fourth
respondent as well. That is why M. Mehta did not seriously
press the point of res judicata before us.

In the result, fails the appeal and is dism ssed with costs.
Appeal dism ssed




