http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 9

PETI TI ONER
TRANSPORT COVWM SSI ONER, ANDHRA PRADESH

Vs.

RESPONDENT:
SARDAR ALI, BUS OMNER

DATE OF JUDGVENT26/ 08/ 1983

BENCH

REDDY, O. CHI NNAPPA (J)

BENCH

REDDY, O. CHI NNAPPA (J)

DESAI, D. A

Cl TATI ON
1983 AIR 1225 1983 SCR (3) 729
1983 SCC' (4) 245 1983 SCALE (2)206
Cl TATOR | NFO :
RF 1987 SC 628 (5)

ACT:

Mot or Vehi cl es Act, 1939-S. 129- A-Sei zure and detention
of a nmotor vehicle /by a police officer or ‘any other person
aut hori sed by State Government-Whether wultra vires as
of fending Art. 19(1) (g) of the Constitution ?2

HEADNOTE:

Section 129-A of the Mot or~ Vehicl es Act, 1939
aut hori ses the seizure and detention of a notor vehicle by a
police officer or any other person authorised by the State
CGovernment in that behalf if such officer or person has
reason to believe that the vehicle has been or is being used
without a certificate of registration as required under s.
22 or without a permit as required under sub-s. (1) of s. 42
or in contravention of any condition of such pernmit. The
appeals in this group of matters were directed  against a
judgnent of the Andhra Pradesh Hi gh Court striking down s.
129-A as an unreasonable restriction on the fundanmenta
right guaranteed by Art. 19(1) (g) of the Constitution for
the reason that there was no di scernible purpose behind the
sei zure authorised by the section, that the seizure was
based on the subjective satisfaction of the police officer
or the person authorised, that there was neither. any
obligation on himto produce the vehicle in the court nor
was any power conferred on the court either to confiscate
the vehicle or to pass any orders regarding its tenporary
custody, that there was no provision in the Act indicating
as to what should be done after seizing and detaining the
vehicle and that there was al so no provision prescribing any
maxi mum period for the detention of the vehicle or providing
for an appeal agai nst seizure.

Uphol ding the wvalidity of s. 129-A and allowing the
appeal s,
N

HELD: There is no lacuna in regard to the proper
custody and disposal of the notor vehicle seized under s.
129-A of the Mdtor Vehicles Act. The provisions of the Act
have to be read in conjunction wth the provisions of the
Code of Crimnal Procedure. [739 A-B]

(i) Section 129-A contenplates three situations where
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the police officer or the person authorised my seize and
detain the vehicle and these are precisely the three
situations made punishable under s. 123(1). The power given
to seize and detain the vehicle wunder s. 129-A has to be
exercised by the police officer or the person authorised
when he has reason to believe that an offence punishable
under s. 123(1) has been or is being committed. After
detecting the conm ssion of an offence punishabl e under s.
123(1) the next step for him would be to consider whether
the of fence shoul d be conpounded as provided
730
under s. 127-B and thereafter to lay a conplaint before the
Court conpetent to take  cognizance of the offence. Section
4(2) of the Code of Crimnal Procedure provides that al
of fences under any |aw other than the Penal Code shall also
be investigated, inquiredinto, tried and otherw se dealt
with in accordance with the provisions of the Code subject
to any ~enactnent for the tinme being in force regulating the
manner or / place of “investigating, inquiring into, trying or
ot herwi se dealing wth such offences. Chapter X Il of the
Code deals  with "Jurisdiction of the Crimnal Courts in
inquiries and trials". So, subject to s. 132 of the Act, the
Court before which the conplaint may be laid has to be
determned in accordance with Chapter X1l of the Code and
after the conplaint is laid before the appropriate court it
has to be tried in accordance wth the provisions of the
Code subject to s. 130 of the Act. This is how the offender
has to be dealt with. [733 D, H, 734 A-B; GH, 735 A-B]

(ii) A pre-condition to the seizure of a vehicle under
S. 129-A is that the police officer or the person authorised
must have reason to believe that one or the other of the
of fences specified in s. 123 has been or is being comm tted.
The seizure is expected to serve a nmanifold purpose such as
to prevent repetition of the offence, to wuse the  thing
seized as material evidence inthe -prosecution and so on
Section 129-A itself provides that the detention of the
vehicle by the authorised officer or person is to be
temporary, and obviously, until appropriate orders regarding
its disposal are nmade. The vehicle may be released 'if the
owner satisfies the authorised officer or person that no
of fence such as that nentioned in s. 129-A had been or was
being commtted. Again, since the detention-is for tenporary
safe custody, the vehicle mmy be released to the  owner
subject to suitable security and an undertaking to produce
it when called upon to do so. If the offence is conpounded
under s. 127-B, the vehicle has naturally to be returned to
the owner. If a conplaint is laid before the appropriate
court, the court acquires jurisdiction to pass appropriate
orders regardi ng the custody and the disposal of the vehicle
under Chapter XXXIV and ss. 451 and 452 of the Code of
Crim nal Procedure.

[735 H, 736 CH 737 A

2. The contention that s. 129-A should be  held
unreasonable as it does not provide any safeguard in regard
to the several renovable itens which are usually found in
tourist vehicles such as spare tyres, spare parts, radio,
video, etc., has no substance. Section 100 of the Code of
Crimnal Procedure which was referred to in this context
deals with searches and not seizures. In the very nature of
things when property is seized and not recovered during a
search, it is not possible to conply with the provisions of
sub-ss. (4) and (5) of s. 100, C. P.C. In the case of a
sei zure under the Mdtor Vehicles Act, there is no provision
for preparing a list of the things seized in the course of
sei zure for the obvious reason that all those things are
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sei zed not separately but as part of the vehicle itself. But
it isinthe interests of the very officer or person seizing
the vehicle to prepare a list of detachable things which are
ordinarily not part of the vehicle and give a copy of the
list to the person in charge of the vehicle at the tinme of
the seizure. [739 A-D
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The Judgnent of ‘the Court was delivered by

CHI NNAPPA REDDY, = J. The Andhra Pradesh H 'gh Court has
decl ar ed sec. 129-A  of the Mot or Vehi.cl es Act
unconstitutional and void as  offending Art. 19 (1) (g) of
the Constitution of India. W may strai ght away say that the
judgrment of the High Court suffers fromserious infirmities,
not the least of whichis the total failure to notice and
consider the applicability of the provisions of the Code of
Crimnal Procedure to the situation

On an oral application by the Advocate General, the
Hi gh Court granted |leave to appeal to the Suprene Court.
Presunmably, by 'leave’ the H gh Court nmeant a certificate as
provi ded under the Constitution. The order of the H gh Court
regarding the grant of ’'leave’ to appeal to this Court is in
the followwng ternms: "An oral application for Ileave to
appeal to the Suprene Court has been made by the Learned
Advocate General. The question whether 129-A of the Mtor
Vehicles Act is ultra-vires the Constitution on the ground
that it infringes Art. 19 (1) (g) of the Constitution
relates to the interpretation of the Constitution and is
al so a substantial question of law of general  inportance,
which requires to be decided by the Suprene Court.
Therefore, we grant | eave to appeal to the Suprene Court".
732

The order of the Hgh Court states, (i) that the
guestion relates to the interpretation of the Constitution;
and (ii) the question is also a substantial question of |law
of general inportance which requires to be decided by the
Supreme Court. The order of the High Court while saying that
the question relates to the interpretation of t he
Constitution refrained from certifying that the case
involved a substantial question of law as to t he
interpretation of the Constitution. W cannot therefore,
treat the certificate as one wunder Art. 132 of the
Constitution. On the other hand the Hi gh Court has certified
that the case involves a substantial question of [|aw of
general inportance and it requires to be decided by the
Supreme Court, enmploying the precise |language used in
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clauses (a) and (b) respectively of Art. 133 (1) of the
Constitution. The certificate, therefore, was clearly one
under Art. 133 of the Constitution. We are nentioning these
ci rcunst ances because at the very conmencenent, our
attention was invited to Art. 145 (3) of the Constitution
whi ch provides that the m ni num nunber of judges who are to
sit for the purpose of deciding any case involving a
substantial question of law as to the interpretation of the
Constitution or for the purpose of hearing any reference
under Art. 143 shall be five. The H gh Court had not
certified that the cases involved a substantial question of
law as to the interpretation of the Constitution and we are
also satisfied that the cases do not involve a substantia
guestion of law as to. the interpretation of t he
Constitution. W proceeded to hear the appeals and wit
petitions after the position was clarified when the cases
wer e opened by thelearned counsel

Section 129 A of the Mtor Vehicles Act my be
extracted here. It is as follows:-

"129- A Power to detain vehicles used without

certificate of registration or pernit.- Any police

of ficer authorized in this behalf or other person

authorized in this behalf by the State CGovernnent

may, if he has reason to believe that a motor

vehicl e has been or is being used in contravention

of the provisions of Sec. 22 or w thout the permt

required by sub-section (1) of  Sec. 42 or in

contravention of any condition  of such pernit

relating to the route on which or the area in

whi ch or the purpose for which the vehicle may be

used, seize and detain the vehicle, and for this

purpose take or cause to be taken any steps he nmay

consi der proper for the tenmporary safe
733

custody of the vehicle. Provided that where

any such officer or person has reason to believe

that a notor vehicle has been or is being used

wi thout the pernmt required by subsection (1) of

Section. 42, he my, instead of seizing the
vehicle, seize the certificate of registration of
the vehicle and shall issue an acknow edgenment in

respect thereof. Provided further that where a

not or vehicle has been seized and detai ned under

this section for contravention of the provisions

of Section 22, such vehicle shall not-be rel eased

to the owner unless and until he produces a valid

certificate of registration under this Act 1in

respect of that vehicle."

It is seen that Section 129-A contenplates three
situations where the police officer or authorized person may
seize and detain the vehicle. The three situations-are, (i)
where he has reason to believe that the notor vehicle has
been or is being used in contravention of the provisions of
Sec. 22, (ii) where he has reason to believe that the motor
vehicle has been or is being used wthout the permt
required by sec. 42 (1), and (iii) where he has reason to
believe that the notor vehicle has been or is being used in
contravention of any condition of such pernmit relating to
the route on which or the area in which or the purpose for
whi ch the vehicle my be used. These are precisely the three
situations contenplated by Sec. 123 (1) of the Mtor
Vehicles Act and nade punishable under that provision
Section 123 (1), which my also be extracted, is as
foll ows: -

"S 123. Using vehicle without registration or
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permt. (1) Woever drives a notor vehicle or

causes or allows a notor vehicle to be wused in

contravention of the provisions of Section 22 or

wi thout the pernmt required by sub section (1) of

Section 42 or in contravention of any condition of

such permt relating to the route on which or the

area in which or the purpose for which the vehicle

may be used or to the maxi num nunber of passengers

and maxi mum wei ght of |uggage that nay be carried

on the vehicle shall be punishable for a first

of fence with fine which may extent to two thousand

rupees and for any second or subsequent offence

with inprisonnent.
It is, therefore, clear that the power given to seize and
detain the vehicle under sec. 129-(A) is to be exercised by
the police officer or
734
t he authorised person when he has reason to believe that an
of fence puni shabl e ~“under sec. 123 (1) has been or is being
conmitted. Now, after detecting the comm ssion of an offence
puni shabl e under sec. 123 (1) of the Mtor Vehicles Act, the
next appropriate step for - the police officer or the
aut hori sed person would be to consider the question whether
the of fence shoul d be compounded as provided by Section 127-
(B) of the Mdtor Vehicles Act and any notification issued by
the Governnment in that behalf. Section 127-B may al so be
extracted here and it is as follows .-

"127-B (1) = Any offence (whether ‘conmitted
before or after the comencenent of section 26 of
the Mot or vehi cl es (Amendnent Act , 1982)
puni shabl e under section 112, section 113, section
113A, section 113B, section 114, sub-section (1)
and (2) or section 115, section 116, section 118,
section 120 section 122, Section 123, section 124,
section 125 or section 127 may, either before or
after the institution of the prosecution, | be
conpounded by such officers or authorities and for
such anbunt as the State. Governnent may, by
notification in the official Gazette, specify in
this behal f.

(2) Were an offence has been compounded
under sub-section (1), the of fender, if in
custody, shall be discharged and no further
proceedi ngs shall be taken against himin respect
of such offence.”

Thereafter the next logical and appropriate step for the
police officer or the authorised person would be to lay a
conpl aint before the Court conpetent to take congni zance of
the of fence, subject to the over-riding provision of Section
132 of the Mdtor Vehicles Act which provides that no Court
inferior to that of a Metropolitan Magistrate or a
Magi strate of the second class shall try any offence
puni shabl e under the Mdtor Vehicles Act or any rule made
thereunder. Section 4 (2) of the Code of Criminal Procedure
provides that all offences wunder any |aw other than the
Penal Code shall also be investigated, inquired into, tried,
and otherwise dealt with according to the sane provisions
that is, the provisions of the Crimnal Procedure Code,
subject to any enactnent for the tine being in force
regul ating the manner or place of investigating, inquiring
into, trying or otherwise dealing with such offences.
Chapter XIlIl of the Code of Criminal Procedure deals with
"Jurisdiction of the Crimnal Courts in inquiries and
trials". So, subject to section 132 of the Mtor Vehicles
Act,
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the Court before which the conplaint may be laid has to be
determi ned in accordance with the provisions of chapter Xl
of the Code of Criminal Procedure. After the conplaint is
laid the case has to be tried in accordance wth the
provisions of the Code of Crimnal Procedure. This again is
subject to one special provision of the Mdtor Vehicles Act,
nanely Section 130. Sec. 130 is in the followi ng terns:-
"The court taking cognizance of an offence

under this Act,-(i) may, if the offence is an
of fence punishable w th inprisonnent wunder this
Act and (ii) shall, in any other case, state upon

the summons to be 'served on the accused person

that he-(a) nmay appear by pleader and not in

person, or (b) may by a specified date prior to

the hearing of the charge plead guilty to the

charge by registered letter and renit to the court

such sum (not exceeding the maxi mum fine that may

be imposed for the offence) as the court nay

speci fy:

Provided that nothing in- this sub-section
shall apply to any offence specified in Part A of
the Fifth Schedule.

VWere the offence dealt wth in accordance with
sub-section (1) s an offence specified in Part of the
Fifth Schedule, / the accused person shall, if he pleads
guilty to the charge, forward his licence to the Court
with the letter containing his plea in order that the
convi ction may be endorsed on the |icence.

VWhere an accused person pleads guilty and remts 1
the sum specified and has conplied with the provisions
of sub-section (2), no further proceedings in respect
of the offence shall be taken against -him nor shall he
be liable to be disqualified for holding or obtaining a
i cence by reason of his having pleaded guilty."

That is how the offender is dealt wth.

But, what happens to the vehicle seized under the
provisions of S. 129-A ? To begin with, we notice that a
pre-condition to the seizure and detention of the vehicle is
that the police officer or authorised person nmnust have
reason to believe that one or the other of the offences
speci fied, punishable as we have seen under S. 123,

736

has been or is being comitted. Wenever property involved
in the conmission of an offence is seized, the seizure is
generally expected to serve a manifold purpose such as to
prevent repetition of the offence, to use the thing seized
as material evidence in the prosecution, to preserve the
property so as to enable the court to pass  appropriate
orders for its disposal by way of destruction, confiscation
or delivery to any person claimng to be entitled to
possession thereof or otherwise. There ii no reason to
assune that the seizure under S. 129-A is any different and
is not to serve any of these purposes or any purpose at all
We then notice that the police officer or the authorised
person may "Seize and detain the vehicle-, and for this
purpose take or cause to be taken any steps he may consider
proper for the tenporary safe custody of the vehicle".
Clearly, therefore, the detention by the authorised officer
or person is to be tenporary. For how | ong then ? obviously
until appropriate orders regarding its disposal are nade.
Quite obviously the vehicle may be released if the owner of
the vehicle satisfies the authorised officer or person, that
no of fence such as that nmentioned in S. 129-A had been or
was being conmitted. This is subject to tho second proviso
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to S. 129-A which bars the release of a vehicle seized for a
contravention of the provisions of S. 22 unless the owner of
the vehicle produces a valid certificate of registration
under the Act in respect of the vehicle. Conversely, in the
contest, it inplies 15 that a vehicle seized for a
contravention of S. 22 is to be released if the certificate
of registration is produced. Again, since the detention is
for "tenmporary safe custody, until appropriate orders are
made, the police officer or authorised person seizing the
vehicle may arrange for the 'tenporary safe custody’ of the
vehicle with the owner of the vehicle by releasing the
vehicle to him subject to suitable security J and so
undertaking to produce the vehicle when called upon to do
so. W have indicated that the next step in the process of
dealing with tho offender is to consider whether the offence
may not be conpounded. |f the offence is conpounded, the
vehicle has naturally to be returned to the owner. If it is
not compounded, ~a conplaint has to be | aid before the Court
enpowered to take cognizance of the case and the case
proceeded with. As soon as the conplaint is laid, the Court
acquires jurisdiction to pass -appropriate orders regarding
"the custody’ and the ’'the disposal’ of the vehicle. W have
al ready noticed how Section 4 (2) of the Code of the
Crimnal Procedure stipulates that offences under |aws other
than the Penal Code also are to be investigated, inquired
into, tried and otherwi se dealt with in accordance with the
provi sions of the Code of Crimnminal Procedure

737

The provisions of Chapter XXXV of the Code relating to
"Di sposal of Property - are also therefore attracted in
dealing with offences under the Mdtor Vehicles Act. Section
452 of the Code enables the Court, at the conclusion of an
inquiry or trial to "make such order as- it thinks fit for
the disposal, by destruction, confiscation or delivery to
any person claimng to be entitled to possession thereof or
ot herwi se, of any property or docunment produced before it or
inits custody, or regarding which any offence appears to
have been committed, or which has been wused for the
conmi ssion of any offence". The Court thus has the power at
the conclusion of the case to nmake appropriate orders
regardi ng the disposal of the notor vehicle regardi ng which
an of fence appears to have been committed. So far as the
custody of the vehicle pending the conclusion of the case is
concerned, the Court may either treat the arrangenent made
by the officer or person acting under S. 129-A as sufficient
or may itself nmake further or other orders. Section 451 of
the Code of Criminal Procedure enpowers the Court, when any
property is produced before it during any inquiry or trial
to nake such order as it thinks fit for the proper custody
of such property pending the conclusion of the inquiry or
trial. W think that a nmotor vehicle regarding whose
tenmporary custody arrangenents have been made under sec.
129-A of the Motor Vehicles Act by the police officer or the
aut hori sed person seizing the vehicle nust be considered to
have been produced before the Crimnal Court as soon as a
conplaint is filed before the Court alleging the conm ssion
of an of fence under sec. 123 regarding the vehicle. In any
case, the Court has anple power under Chapter VII of the
Code, Section 91 in particular, to conpel the production of
the vehicle before the Court. Thus if the provisions of the
Mot or  Vehicl es Act are read in conjunction wth the
provi sions of the Code of Crimnal Procedure and there is no
getting away fromthe provisions of both the laws-it is seen
that there is no I|acuna whatsoever in regard to the proper
custody and disposal of the notor vehicle seized under sec.
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129-A of the Mdtor Vehicles Act. The custody of the vehicle
in the hands the police officer or the authorised person is
but tenmporary and he is therefore, obliged to act and take
all further steps in the matter with all expedition. If he
rel eases the vehicle on being satisfied that no offence has
been committed or if he releases the vehicle on the offence
bei ng conmpounded, no further question arises. If, instead,
he lays a conplaint before the Court, the court acquires
instant jurisdiction over the vehicle to pass suitable
orders. In the rembte event of the police officer or the
aut hori sed person not taking any further action after

738

sei zing and detaining the vehicle, the owner of the vehicle
is not wthout renedy. Art. 226 is always avail abl e but one
does not have to presune that the police officer or the
aut hori sed person may not act according to | aw.

The Andhra Pradesh H gh Court appeared to think that
sec. 129-A of the Motor Vehicles Act was an unreasonable
restriction on the fundanental  right guaranteed by Art. 19
(1) (g) 'of the Constitution because (i) there was no
provision-in the Act providing for confiscation of the
vehicle, (ii) there was no provision in the Act indicating
what shoul d be done after seizing and detaining the vehicle,
(iii) the seizure by the police officer or the authorised
person was based on hi's subjective satisfaction, (iv) there
was no di scernible purpose behind the seizure, (v) there was
no obligation on the seizing authority to produce the
vehicle in court, (vi) Nor was there any purpose to be
served by producing the vehicle before the court as the
court did not possess the power to confiscate the vehicle or
to pass any orders regarding its temporary custody, (vii) no
appeal was provided against the seizure, ~and (viii) no
maxi mum period was prescribed for the detention of the
vehi cl e.

None of these reasons bears any scrutiny, if properly
examned in the light of the provisions of both the Mtor
Vehicles Act and the Code of Crim nal Procedure, as we are
bound to. |ndeed, whenever an of fence under a | aw other than
the Penal Code is comritted and that |aw does not itself
regul ate the procedure to be followed, there is no option
but to |l ook to the provisions of the Crimnal Procedure Code
for further action and to weave into a single texture the
provisions of the code and the special |law. The H gh Court
has totally ignored the provisions of the Criminal Procedure
Code and the judgnment stands vitiated on-that account. It
has therefore, to be set aside. W have explained the
context of Sec. 129-A in the schene emerging fromthe inter-
lacing of the provisions of the Mdtor Vehicles Act and the
Crimnal Procedure Code. W do not have the slightest
hesitation in rejecting the contention that there is any
i nfringement of the fundanental right guaranteed by Art. 19
(1) (g) of the Constitution and in upholding the vires of
Sec. 129-A of the Modtor Vehicles Act.

One of the Learned Counsel submitted that when a
tourist nmotor vehicle was seized under Sec. 129-A, there
shoul d be sonme safeguard in regard to the several renovable
items which are usually
739
found in tourist vehicles such as spare tyres, spare parts,
radio, video etc. It was suggested that in the absence of a
provision simlar to that found in the Crimnal Procedure
Code, Sec. 129-A Should be held to be unreasonable. There is
no substance in this contention. Sec. 100 of the Crimna
Procedure Code to which reference was nade by the Counse
deals with searches and not seizures. In the very nature of
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things when property is seized and not recovered during a
search, it is not possible to conply with the provisions of
Sub- Sections (4) and (5) of Sec. 100 of the Crinmina

Procedure Code. 1In the case of a seizure under the Mtor
Vehicles Act, there is no provision for preparing a list of
the things seized in the course of the seizure for the
obvi ous reason that all those things are seized not
separately but as part of the vehicle itself. But it is in
the interests of the very officer or person seizing the
vehicle, so that they my not be open to any charge being
| aid against themlater, that such officer or person takes
care to prepare a list of detachable things which are
ordinarily not part of ‘the vehicle and give a copy of the
list to the person in-charge of the vehicle at the time of
the sei zure.

In view of the discussion, the appeals are allowed with
cost and the wit petitions. filed in Hgh Court are
di sm ssed. Some - of the operators have directly approached
this Court under Art. 32 of the Constitution. Their wit
petitions have been heard along with the civil appeals and
for the same reasons they are dism ssed with costs.

H L. C Appeal s al | owed.
740




