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ACT:

Public Servant-Teacher in railway school-Wether Public
servant - Taking of noney Promising to Procure a job-Wether
illegal gratification-Crininal msconduct in'the discharge
of duty Indian Penal Code (Act 45 of 1860), SS. 21, d. 9,
161-Prevention of Corruption Act, 1947 (2 O 1947), SS.
4(1), 5(1)(d), (2).

HEADNOTE

The respondent who was a teacher in a railway school was
prosecuted under s. 161 of the Indian Penal Code and s. 5(2)
read with s. 5(1)(d) of the Prevention of —Corruption -Act,
1947. The

(1) [1952] L.A C 219, 222.
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prosecution case was that the respondent offered to secure a
job for the conplainant in the Railway Running Shed at Abu
Road, if the latteR paid himRs. 100, that the | conpl ai nant
agreed to this, and that on Cctober 5, 1954, the conplainant
wote out an application addressed to the Divi si ona
Mechani cal Engineer, Abu Road., and handed it to the
respondent and gave himRs. 50 pronising to pay the bal ance
of Rs. 50 after the Job had been secured. The Special judge
who tried the case accepted the prosecution story -and
convicted the respondent on both the charges, but, on
appeal, the H gh Court acquitted himon the ground that he
was not a public servant. The State appealed to the Suprene
Court. It was contended for the respondent that even if he
were considered to be a public servant he could not be held
guilty on either of the charges franmed against him It was
found that neither in the charge framed under s. 161 of the
I ndi an Penal Code nor in the evidence was there anything to
show that the respondent intended to approach any public
servant in order to secure a job for the conplai nant.

Held : (1) that the respondent was a public servant wthin
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the neaning of the ninth clause of s. 21 of the Indian Pena
Code as he was in the service of Governnent,, was being paid
by it and was entrusted with the performance of a public
duty inasmuch as he was a teacher in a school naintained by
CGovernment and it was part of his public duty to teach boys.
G A. Mnterio v. The State of Ajmer, [1956] S.C R 682,
fol | owed.

(2) that in view of the words by otherwi se abusing his
position " read along with the words " in the discharge of
his duty " in S 5(1)(d) of the Prevention of Corruption
Act, 1947, an offence under that section requires that the
public servant should m sconduct hinmself in the discharge of
his duty.

In the present case, as the respondent was only a teacher it
was not -part of hisduty to nmeke appointnments in the
Rai | way Runni ng Shed at Abu Road, and consequently when he
took noney for procuring a job for the conplainant he was
not commtting msconduct in the discharge of his duty.
Accordingly, ~a conviction wunder. s. 5(2) read wth s.
5(1)(d)of  the Prevention of Corruption Act, 1947, was not
val i d.

(3) that the nere fact that a person takes noney in order
to get a job for another person sonewhere would not by
itself be an offence under s. 161 of the Indian Penal Code
and that as the charge under s. 161 did not disclose who was
the public servant whomthe respondent woul d have approached
for rendering or attenpting to render service to the
conpl ai nant in securing a job for him the prosecuti on under
that section was not naintai nabl e; and,

(4) that the presunption under S. 4(1) of the Prevention of
Corruption Act, 1947 could not, arise in the present case as
s. 161 of the Indian Penal Code was not applicable.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON:* Criminal Appeal ‘No. 3 of
1957.

Appeal fromthe judgnment and order dated August 14, 1956, of
the former Judicial Comm ssioner’s Court, Ajner, in Crimnnal
Appeal No. 2 of 1956, arising out of the judgnent and order
dated January 11, 1956, of the Special Judge, A ner, in
Crimnal Case No. | of 1955.

R. Ganapathy Iyer -and R H. Dhebar, for the appellant.

B. D. Sharma, for the respondent.

1959. April 22. The Judgnent of the Court was delivered by
WANCHOO, J.-This appeal is on a certificate granted by the
Judi cial Conm ssioner of A ner. One Shivji . Lal ~ Josh

(hereinafter called the accused) was prosecuted under s. 161
of the Indian Penal Code and s. 5 (2) of the Prevention of

Corruption Act, No. Il of 1947. He was convicted by the
Special Judge on both counts and sentenced to suffer
rigorous inprisonnment for a total period of six nonths. He

filed an appeal before the Judicial Comm ssioner of A ner.
The appeal was allowed on the ground that the accused was
not a public servant, though the Judicial Commi ssioner
agreed with the findings of the Special Judge so far as the
facts were concerned. The State applied for a certificate
under Art, 134 (1) (c) of the Constitution to enable it to
appeal to this Court. This certificate was granted ; and
that is how the appea

has conme before us.

The facts which have been found by both the courts are
t hese. The accused was a teacher in the railway school at
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Phul er a. Prem Si ngh who was the conpl ai nant was known to
the accused for about a year before the incident which took
pl ace on October 6, 1954. He was in search of a job and the
accused had told hima nunber of times that he woul d procure
a job for himin the Railway Running Shed at Abu Road, if
Prem Singh paid himRs. 100. On OOctober 5, 1954, the
accused had net Prem Singh at Kai sergan;j
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in Ainer and told himthat Dusehra holidays were approaching
and if he paid Rs. 100 the accused would go to Abu Road to
secure a job for him Eventually. it was agreed between the
two that Prem Singh -would pay himRs: 50 on the next day
while the remaining Rs. 50 would be paid after the job had
been secured. After this agreenent, Prem Singh went to the
Deputy Superintendent Police (Special Police Establishnent),
and nade a conplaint to the effect that the accused had told
hi mthat he could secure enploynent for himat Abu Road Loco
Shed as he bad consi derabl e i nfluence there and had denmanded

Rs. 100 'as illegal gratification for that purpose. Prem
Singh also said that it had been settled that be would pay
Rs. 50 in-advance and Rs. 50 after hi's appoi ntnent. Conse-

gquently, Prem Singh wote out an application addressed to
the Divisional Mechanical Engineer, Abu Road, and also
pr oduced five t en-rupee not es before the Deput y
Superi ntendent Police. The nunbers of these notes were
noted down and the Deputy Superintendent Police arranged
that one Nat hu Singh shoul d acconpany Prem Singh as a cousin
when Prem Singh net the accused next day to pay him the
noney. On Cctober 6, 1954, Prem Singh acconpanied by Nathu
Singh nmet the accused as arranged and the accused asked him
for an application. Prem Singh gave him the application
which he bad already witten out and the accused said that
that woul d serve the purpose. The accused then asked Prem
Singh for the noney and he handed over the five ten-rupee
notes, adding that he would pay the remaining Rs. 50 after
getting service and assuring himthat he would keep to his
part of the bargain. Thereafter 'Prem Singh gave the pre-
arranged signal and the police party headed by the Deputy
Superintendent of Police arrived. The Deputy Superintendent
Pol i ce disclosed his identity and searched the person of the

accused. In that search, the application which Prem Singh
had witten for the Divisional Mechanical —Engineer, ~ Abu
Road, and the five ten-rupee notes wer e recover ed.

Thereafter the accused was prosecuted as al ready nentioned
above.
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The accused admitted that the application as well as the
five ten-rupee notes were recovered fromhimby the police.
H's explanation was that one Jiwan Ram had given him the
application which was in English and which was said to be a
letter for a friend of Jiwan Ram at Abu Road. The  accused
did not know English and took the application to be a letter
to be delivered to the friend of Jiwan Ram Jiwan Ram al so
gave him five ten-rupee notes to be given to that very
friend of his when the accused went to Abu Road. As already
stated, both the courts bel ow have accepted the prosecution
version set out above and disbelieved the explanation given
by the accused. The Special Judge convicted the accused on
t he basi s of the prosecution story. The Judi ci a
Conmi ssi oner, though he accepted the prosecution story to be
true, held that the accused was not a public servant and

therefore ordered his acquittal. The mmin question that has
been raised on behalf of the appellant therefore in this
appeal is that the Judicial Comm ssioner erred in holding

that the accused was not a public servant within the neaning
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of s. 21 of the Indian Penal Code.

The question whether the accused is a public servant under
S. 21 of the Indian Penal Code depends upon t he
interpretation of the last part of the Ninth clause of that
section, which is in these terns:- ,

[ every officer in the service or pay of the
Government or renmunerated by fees or commission for the
performance of any public duty."

The Judi ci al Conmi ssi oner seens to have overl ooked this part
of the Ninth clause, for he says that it had not been shown
that it was the duty of the accused to take, receive, keep
or expend any property on behalf of the Government so that
he may conme under the Ninth clause of s. 21. This only
refers to the earlier part of the Ninth clause and the | ast
part which we have set out above does not seemto have been
consi der ed at all. Thi's very question cane up for
consideration in this Court inG A Mnterio v. The State
of Avmer (1) andit was |laid down that the true

(1) [1956] S.C. R 682.
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test in order to determ ne whether a person is an officer of
the CGovernment, is: (1) whether he is in the service or pay
of the CGovernment and (2) whether he is entrusted with the

performance of any public duty.” It is not disputed in this
case that the accused was in the service of Governnent and
was being paid by Government. It cannot. also, in our
opi ni on, be doubted that he was entrusted with the

performance of a public duty inasmuchas he was a teacher in
a school nmaintained by CGovernnent and it was part of his
public duty to teach boys. “In these circunstances the
Judicial Comm ssioner was in error in holding ‘that the
accused was not a public servant within the meaning of the
Ni nth clause of s. 21.

This, however, does not dispose of the matter. Lear ned
counsel for the accused has urged that even if the accused
is held to be a public servant, he cannot be held guilty on
either of the charges franmed against him W shall first
take the <charge wunder s. 5(2) of the Prevention of
Corruption Act read with s. 5(1) (d). The charge was that
the accused by corrupt or illegal neans or by abusing his
position as a public servant obtained pecuniary  advantage
for hinmself inasmuch as he took As. 50 fromPrem Singh on
Cct ober 6, 1954, Mere receiving of noney by a public
servant even if it be by corrupt nmeans is not sufficient to
make out an offence under s. 5 (2) read with s. 5(1)(d).
The rel evant part of s. 5(1)(d) reads as follows: -

" A public servant is said to commt the offence of crimna
m sconduct in the discharge of his duty, if he, by corrupt
or illegal neans or by otherw se abusing his position as a
public servant, obtains for hinmself or for any other person
any val uabl e thing or pecuniary advant age

The offence wunder this provision consists of crimna
m sconduct in the discharge of his duty. In or der,
therefore, that this offence is comritted there should be
m sconduct by the public servant in the discharge of his
duty. In other words the public servant nust do sonething
in connection with his own duty and thereby obtain noney for
hi nsel f or for any other person by corrupt or illegal. neans
or by otherw se abusing
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his position. |If a public servant takes noney froma third
person in order to corrupt sone other public servant and
there is no question of his msconducting himself in the
di scharge of his own duty, that action nay be an offence
under s. 161 of the Indian Penal Code but would not be an
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of fence under s. 5(2) read with s. 5(1)(d) of the Prevention
of Corruption Act. The essence of an offence under s. 5(2)
read with s. 5(1)(d) is that the public servant should do
something in the discharge of his own duty and thereby
obt ai n any val uabl e thing or pecuniary advantage for hinself
or for any other person by corrupt or illegal means or by
ot herwi se abusing his position. The words " by otherw se
abusing his position " read along with the words " in the
di scharge of his duty " appearing in s. 5(1)(d) make it
quite clear that an offence under that section requires that
t he public servant should msconduct hinself in t he
di scharge of his own duty. 1In the present case, the accused
was a teacher and it was no part of his duty to nmke
appoi ntnents in the Running Shed at Abu Road. There would,
therefore, be no question of his commtting misconduct in
the di scharge of his duty when he took noney for procuring a
job for Prem Singhin the Running Shed. So far therefore as
the charge under-s. 5(1)(d) is concerned, we are of opinion
that there was no question of° the accused m sconducting
hi nsel f in the discharge of his own duty in t he
ci rcunst ances of this case and it nust fail

Now we turn to the charge under s. 161 of the Indian Pena
Code. The relevant  part of that section (omtting the
unnecessary words) for the purpose of this case is in these
terns:

" \Whoever, being a public servant, accepts fromany person
for hinmself any gratification whatever  other than |ega
remuneration as a notive or reward for ‘rendering or
attenpting to render any service or disservice to any person
with any public servant ". This requires- that the person
accepting the gratification should be (1) a public  servant,
(2) he should accept gratification for hinself, and (3) the
gratification

94
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shoul d be as a motive or reward for rendering or attenpting
to render any service or disservice to any person with any
ot her public servant. The charge under s. 161 of the Indian
Penal Code which was trained in this case stated that the
accused being a public servant accepted on Cctober 6, 1954,
a sumof Rs. 50 fromPrem Singh " as illegal gratification
as a notive for securing a job for him-in the Railway
Running Shed ". Now the first two ingredients set out  above
are clearly established in this case; but the third
ingredient, (nanely, that the gratification should have been
taken as a notive or reward for rendering or attenpting to
render any service with any public servant) is~ not even
charged agai nst the accused. The charge nerely says that he
took the noney as a notive for securing a job for Prem Singh
in the Railway Running Shed, Abu Road. |t does not disclose
who was the public servant whomthe accused would have
approached for rendering or attenpting to render service to
Prem Singh in securing a job for him Even in the conpl ai nt
made by Prem Singh to the Deputy Superintendent Police all
that was said was that the accused told Prem Singh that he
would secure a job for himat Abu Road because he had
consi derable influence there. It was not disclosed as to
who was the public servant on whomthe accused had influence
and whom he would approach in order to tender service to
Prem Singh. 1In his statenent also Prem Singh did not say
that the accused had told himthat he had influence on any
particular public servant at Abu Road whom he woul d
influence in order to render this service to Prem Singh,
nanely procuring hima job. It is true that the application
was addressed by Prem Singh to the Divisional Mechanica
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Engi neer and was given to the accused who said that it was
all right; but Prem Singh did not even say that the accused
had asked himto address the application to the Divisiona
Mechani cal  Engi neer. It seens that the application was
addressed to the Divisional Mechanical Engineer, sinply
because he was obviously the officer in-charge of the
Rai | way Runni ng Shed at Abu Road. Thus Prem Singh did not
say either in his conplaint or in
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his statenent that the accused had told himthat he would
render service to himby approaching a particular public
servant. In the charge-sheet subnitted by the police as
well as in the charge framed by the court, it was not
di scl osed whether any public servant woul d be approached to
render service to PremSingh, i.e., by securing hima job
In the circunstances one of the ingredients of the offence
under s. 161 was neither alleged nor charged nor proved
agai nst- the accused.” The nere fact that a person takes
noney in order to get a job for another person sonewhere
would not by itself necessarily be an offence under s. 161
of the I'ndian Penal Code unless all ‘the ingredients of that
section are nmde out.” As in this case one of the nmain
ingredients of that  section has not been made out, the
accused would be entitled to acquittal.

However, it has /been urged on behalf of the State that
presunption under s. 4(1) of the Prevention of Corruption
Act arises in this case as noney passed hands from Prem
Singh to the accused and s. 4(1) provides that if an accused
person has accepted any gratification for hinself or for any
other person, it shall be presumed unless the contrary is
proved that he accepted that gratification as a notive or
reward as is nmentioned in s. 161 of the Indian Penal Code.
Assuming that this presunption can be rai sed even when al
that is proved is nmere passing of noney, the question ' stil
remains whether a presunption as to the notive or reward
such as is nentioned in s. 161 of the Indian Penal Code can
be raised in this case at all, when we know as a fact that
Prem Si ngh never said in the conplaint that the accused had
told himthat he would influence any public servant and did
not even say so in his statement in court and there was no
mention in the charge-sheet by the police or in the charge
franed by the court that the accused was going to influence
any public servant in order to secure a job for Prem Singh
at Abu Road. W are of opinion that if the evidence had
disclosed that the accused had indicated that he “would
i nfluence any public servant in order to secure a job for
Prem Singh a presunption as to the notive or . reward night
have
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been drawn under s. 4(1), assuning again that such a
presunmption can be drawn where there is sinple passing of
noney. But when there is no indication whatever that any
public servant was to be approached or influenced by the
accused there can, in our opinion, be no question of making
a presunption that the paynment was as a notive or reward for
endering service with any public servant. 1In this view of
the matter we are of opinion that the offence under s. 161
of the Indian Penal Code is not made out against the
accused, for one of its essential ingredients is mssing and
no presunption can be drawn in the circunstances in that
connecti on. We therefore dismss the appeal though for
reasons different fromthose which commended themselves to
the | earned Judicial Commi ssi oner

Appeal dism ssed
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