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ACT:

H ndu Law Joint Hindu famly firmif " person” or ’'body of
i ndi vi dual s not i ncorporated’

Private International LawPriority between voluntary and
i nvol untary assi gnnents of debts.

HEADNOTE

The respondent was the karta of a joint Hindu "famly firm
carrying on business, before the partition of India, in area
now formng part of Pakistan. The firmhad a cash credit
account with the Inperial Bank (now State Bank of India) in
that area and had pledged its goods with the Bank as
security for repayment of the advances. After the
partition, the famly and its nmenbers came away to India and
becane evacuees in relation to Pakistan. The Bank sold the
pl edged goods in 1948 and after adjusting the anounts due to
it credited the surplus anpbunt in the account of the firm
The Paki stan (Adm nistration of Evacuee Property) O-di nance,
1949, was pronul gated on Cctober 15, 1949 and was anmended by
the Paki stan (Adm nistrati on of Evacuee Property) Amendnent
Act, 1951. Under s. 6(1) of the Odinance all evacuee
property shall vest and shall be deenmed to have vested in
the Custodian in Pakistan from March 1, 1947. By a
notification dated February 19, 1952 the Paki stan Gover nment
exenpted, from the operation of the provision of the
Ordi nance ' cash deposits nade in Banks by persons other than
conpani es or associations or bodies of individuals whether
i ncorporated or not’.

The respondent applied under s. 13 of the Displaced Persons
(Debts Adjustrments) Act, 1951 (Indian Act) before the
Tribunal constituted under the Act, claimng the anbunt in
the Bank credited in the account of the famly. The
Tribunal dismssed the application. 1In revision, the High
Court allowed the claimon the ground that the ambunt was a
"cash deposit mamde by an individual’ in terns of the
Paki stan Notification dated February 19, 1952.

In appeal to this Court,
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HELD : (1) Having regard to the juristic nature of the Hi ndu
Joint famly under the Mtakshara Law, the famly firmcould
not be treated as a 'person’ within the neaning of the
Paki stan notification. The firmwas 'a body of individuals
not incorporated” and hence the anbunt in the Bank was
evacuee property and had becone vested in the Custodian of
Evacuee Property, Pakistan, with effect from March 1, 1947.
[687 E-F]

Sundar sanam Maistri v. Narasimhulu Maistri, |.L.R 15 Mad

149, 154, referred to.

(2) The rule of Private International Lawis that where an
i nvol untary assignment occurs after a voluntary assignnent
has already been nade, the question whether the rights of
the voluntary assi gnee have been postponed or defeated would
be governed by the lex situs of the debt. In the present
case, since the involuntary assignment in favour of the
Custodi an in Pakistan occurred.in 1949, when the Ordinance
was pronul gated after the voluntary assignment by the Bank
in favour ‘of the firmin 1948 and the situs of

682

the debt was Paki stan (the Bank having garni shabl e assets of
the respondent in Pakistan which could be attached by the
Custodi an in Pakistan), the question of priority would be
governed by the |law in Pakistan, namely, the provisions of
the Ordi nance; and /under the O dinance, the anobunt vested in
the Custodian in Pakistan with effect fromMarch 1, 1947.
Therefore, the liability of the Bank to the firm nust be
deenmed to have been extinguished. [687 H 688 G 689 F]

Re : Queensland Mercantile and Agency Co. [1891] 1 Ch. 536
and Arab Bank Ltd. v. Barclays Bank (Dom nion, Colonial and
Overseas) [1954] AC. 495, applied.

Dicey, Conflict of Laws, 8th Edn. p. 780, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 449 of 1966.
Appeal by special |eave fromthe judgnment and order  dated
Septenber 12, 1963 of the Punjab High Court Circuit Bench at
Del hi in CGvil Revision No. 104-D of 1958.

Niren De, Attorney-Ceneral, S. V. @Qupte, H L. Anand and K
Mehta, for the appell ant.

Bi shanbar Lal, M R Garg, H K Puri. and Radha Kishan
Makhi ja, for the respondent.

The Judgnent of the Court was delivered by

Ramaswami, J. Ms. Granandi Ram Gurbax Rai, a joint Hindu
famly firm consisting of Ghamandi Ram since  deceased,
GQurbax Rai, Chainan Lal and Jagan Nath, used to <carry on
business in Bhawal pur State now formng part of  West
Paki st an, before the partition of India. Shri Ghamandi Ram
was the manager and karta of the said joint Hndu famly
firm during the material period. Before the partition of
India, the joint Hndu famly firmhad a cash credit account
in its nane in the then Inperial Bank of [India, Bhawalpur
State now wi thin Pakistan territory. The said firm had
pl edged goods as security for the repaynent of the advances
nmade in the said account. On the partition of India, the
joint Hndu famly and its nenbers admittedly becane eva-
cuees and the then Inperial Bank of India, Bhawal pur State,
sol d the pl edged goods in the year 1948 for the realisation
of its dues in the said cash credit account and credited a
sum of Rs. 2,54,1/11/- left as surplus balance after the
adj ustment of the dues of the Inperial Bank of India in the
said account. On Cctober 15, 1949, the Pakistan Government
promul gated Pakistan (Adm nistration of Evacuee Property)
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Ordi nance, 1949 (Ordinance No. XV of 1949) whereby al
property in Pakistan in which an evacuee had any right or
interest vested in the Custodi an of Evacuee Property with
retrospective effect fromMarch 1, 1947. The expression
"evacuee property’ was defined by s. 2 sub-s. (3) of the
Ordinance to include any right or interest in joint Hindu
famly property. ’'Cash deposits in Banks' were how
683
ever excepted fromthe definition of the term’property’ by
s. 2(5) of the Ordinance. The O dinance was anended in 1951
by the Pakistan (Admnistration of Evacuee Property)
Amendnent Act, 1951 (Act No. VI of 1951) whereby s. 2(5) of
the Ordinance was anended so as to bring cash deposits in
Banks within the definition of the term’ property’. By a
notification dat ed February 19, 1952, t he Paki st an
CGovernment exenpted fromthe operation of the provisions of
the said Odinance 'cash deposits nmade at Banks by persons
ot her than conpani‘es or associations or bodi es of
i ndi vi dual's whet her i ncorporated or not’.
On May 9, 1953, shri Ghanmandi- Ram (now deceased) as nmanager
and karta of the joint Hndu famly, firmfiled an applica-
tion under s. 13 of the Displaced Per sons (Debt s
Adj ustments) Act, 1951 (Act No. 70 of 1951) before the
Tribunal constituted under the said Act . at Delhi claimng
Rs. 3,165/11/- including Rs. 2,341/11/- on account of the
said principal and interest at 6% per annumon the ground
that the said amobunt had got becone evacuee property and the
liability of the Inperial Bank of India had not therefore
ceased. During the pendency of the proceedi ngs be-fore the
Tri bunal the appellant Bank was constituted under the
provi sions of the State Bank of India Act, 1955 (Act No. 23
of 1955) and succeeded to the entire rights and Iliabilities
of the Inperial Bank of |India. The appel | ant was
accordingly substituted in the said proceedings for the
Imperial Bank of India. By 'its order dated Novenber 1
1956, the Tribunal dismssed the application of the
respondent on the ground that interns of the | aw /enforced
in Pakistan the deposit in the Bank in the account of the
firm had beconme an evacuee property and woul d be deened to
have vested in the Custodian with effect fromMrch 1, 1947
and by virtue of the said vesting the liability of the Bank
had ceased. The Tribunal further held that the only
property in the pledged goods, which belonged to the firm
was the equity of redenption and that had vested in the
Custodi an being a 'property’ within the neaning of the said
Or di nance. The respondent took the natter in revision
bef ore the Punjab H gh Court being Cvil Revision'No. 104-D
of 1958. The application was allowed by M. Justice D. K
Mahaj an by his judgnent dated 12th Septenber, 1963 on the
ground that the ampount clained by the respondent was cash
deposit nmade by an individual in terms of the notification
dated February 19, 1952 and was thus beyond the purview of
t he provisions of the O dinance. The | earned Judge
accordingly set aside the order of the Tribunal and granted
a decree in favour of the respondent for the anount clained.
Thi s appeal is brought by special |eave fromthe judgnent of
the Punjab H gh Court dated 12th Septenber, 1963 in G vi
Revi sion No. 104-D of 1958.
684
Section 2 sub-section (3) of the Pakistan (Adm nistration of
Evacuee Property) O dinance, 1949 (Ordi nance No. 15 of 1949)
defines the term’evacuee property’ as neaning any property
in which an evacuee has any right or interest, or which is
held by or for himin trust, and includes-

(a) any right or interest in joint Hi ndu
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famly property which would accrue to the
evacuee upon the partition of the same, or

(b) property obtained froman evacuee after
the twenty eighth day of February, 1947, unti
confirmed by the Custodian,

but does not i ncl ude-

(i) any novable property in the immediate
physi cal possession of any evacuee, or

(ii) any property belonging to a joint stock
conpany the head office of which was situated
before the fifteenth day of August, 1947, in
any place in the territories now conprising
India and continues to be so situated after
the said date".

Section 2 sub-section (5) defines the term
"property’ as follows:-

" property’ means property of any kind, and
i ncl udes any right or interest in such
property and any debt or actionable claim but
does not include a nere right to sue or a cash
deposit in a bank".

Section 2(5) of the Odinance was anmended by
Paki stan (Admi ni strati on of Evacuee Property)
Amendment Act, 1951 (Act No. VI of 1951) in
the foll owi ng manner:

"2(b) /in clause (5) the words ’'or a cash
deposit in Bank’ shall be omtted"

Sectiion 6 of the Ordinance states

"6(1) Al evacuee property shall vest and
shall be deened always to have vested in the
Custodian with effect fromthe first day of
March, 1947.

The notification of February 19, 1952 ' issued
by the Paki stan Government in exercise of the
power s conferred by -section 45 of t he
Odinance is in the following terms :
"In exercise of  the powers conferred by
section 45 of the Pakistan (Adm nistration of
Evacuee Property) Ordinance XV of ~ 1949, the
Central CGovernnent in

685
supersession of its Mnistry s notification F
22(1)51-P dated the 9th May, 1951 is pleased
to exenpt fromthe operation of the provisions
of the said Ordinance cash deposits nade at
Banks by persons other than conpanies or
associ ati ons or bodi es of individuals whether
i ncorporated or not".
Section 7 of the Ordinance states
"7. (1) Every person who is, or has ~at any
time after the twenty-eighth day of <“February,
1947, ’'Men in possession, supervision or
management of any evacuee property, shall be
deenmed to hold or to | have held, as the case
may be, such property on behalf of t he
Cust odi an
(2) Every person who is in possessi on
supervi sion or nmanagenent of any evacuee
property or property which he knows or has
reason to believe is evacuee property shall
as soon as may be but not later than sixty
days fromthe commencenent of this O dinance,
intimate to the Custodian in witing his
wi |l lingness to surrender such property to the
Custodian or to any person authorised by the
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Custodian in this behalf upon receipt of a-
notice fromthe Custodian that the property is
evacuee property, and shall surrender the sane
if called upon by the Custodian or any person
aut hori sed as aforesaid.
(3) The provisions of sub-section (2) shal
not apply to any person who is in possession
supervision or nanagenent of any evacuee
property by virtue of an allotnent nade by a
Rehabi litation Authority".
Section 7 of the Ordinance was anmended in 1951
inthe following terns :-
"5. In sub-section (2) of section 7 of the
Ordi nance, for the words 'sixty days from the
comencenment of this Odinance’ the words
"such date as may be notified by the Centra
CGovernment in the Oficial Gazette, shall be
substituted, and the words ’'upon receipt of a
notice fromthe Custodian that the property is
evacuee property’ shall be omtted"
Section 11 of the Ordinance states
"11. (1) ~ Any amobunt due to any evacuee, or
payabl e in respect of any evacuee property,
shall ~ be paid to the Custodi an by the person
liable to pay the sane.
(2) Any person who nekes a paynent under
subsecti on (1) shall - be discharged from
further liability to pay to the extent of the
payment made.
Sup/ 69-9
686
(3) Wthout prejudice to any penalty to
which he may be |iabl e under section 29, any
person who makes or has nade any | paynent
ot herwi se than in accordance with sub-section
(1) or any lawfor the tine being in force
requiring paynent (of any such ambunt as is
nentioned in sub-section (1) to be made to the
Custodi an shall not be discharged from his
obligation to pay the anpbunt -due, ~and the
right of the Custodian to enforce such
obligation against such person shall remnain
unaf fected".
The first question involved in this appeal is whether upon a
correct interpretation of the notification of the Pakistan
Government dated February 19, 1952, the joint Hndu fanmly
firm" CGhamandi Ram Gurbax Rai" was 'a body of individuals’
within the neaning of the notification and whether the
amount in dispute had accordingly becone vested in the
Custodi an of Evacuee Property, Pakistan with effect/ from
March 1, 1947 by virtue of the provisions of the “Ordinance
thereby divesting the said joint Hindu famly firm of its
i nterest therein.

According to the Mtakshara School of H ndu Law all the
property of a Hindu joint family is held in collective
ownership by all the coparceners in a quasi-corporate

capacity. The textual authority of the Mtakshara | ays down
in express terns that the joint famly property is held in
trust for the joint famly menbers then [living and
thereafter to be born (See Mtakshara, Ch. 11-27). The
i nci dents of co-parcenership under the Mtakshara | aw are

first, the Ilineal nale descendants of a person up to the
third generation, acquire on birth ownership in t he
ancestral properties.is common; fifthly, that no alienation
of the property any tune work out their rights by asking for
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partition thirdly that till partition each nenber has got
ownership extending over the entire property, conjointly
with the rest; fourthly, that as a result of such co-
owner ship the possessi on and enjoynment of the properties is
common; fifthly, that no alienation of the property is
possi bl e unless it be for necessity, wthout the concurrence
of the coparceners, and sixthly, that the interest of a
deceased nenber |apses on his death to the survivors. A
coparcenary under the Mtakshara School is a creature of |aw
and cannot arise by act of parties except in so far that on
adoption the adopted son becomes a coparcener wth his
adoptive father as regards the ancestral properties of the
latter. I n Sundar sanam Mai stri v. Narasimhulu Maistri and
Anr. (1) M. Justice Bhashyam Ayyangar stated the |ega
position thus : -

"The Mtakshara doctrine of joint famly

property _is founded upon the existence of an

undi vided famly, as

(1) l.L.R 25 Ma 149,’ 154.

687

a corporate  body [Gan Savant Bal Savant .

Nar ayan Dhond Savant (1) and Mayne's ' Hi ndu Law

and Usage’', 6th edition, paragraph 270] and

the possession of property by such corporate

body. The first requisite therefore is the
famly unit; and the possession by it of pro-
perty is the second requisite. For t he

present purpose, femal e nmenbers of the fanmily
may be left out of consideration and the
conception of a H ndu famly is a conmon male
ancestor with his lineal descendants in the

nmale line, and so long as that famly is in
its normal condition viz., the undi vi ded
state--its forms a  corporate body. Such

corporate body, with its heritage, is purely a
creature of |aw and cannot be created by act
of parties, save in(so far that, by adoption,
a stranger may be affiliated as a nenber of
that corporate famly".

Adverting to the nature of the property
owned, by such a family the |earned Judge
proceeded to state "

As regards the property of such famly, the
"unobstructed heritage’ devolving on such
famly, with its accretions, is, owned by the
famly as 'a corporate body and one or nore
branches of that famly, each formng a
corporate body within a |l arger corporate body,
may possess separate 'unobstructed heritage
which, with its accretions, may be exclusively
owned by such branch as a corporate body".

Having regard to the juristic nature of the
Hi ndu joint famly, according to the doctrine
of Mtakshara, we are of the opinion that the
Hindu joint famly firmof Ghamandi Ram Gurbax
Rai cannot be treated as an 'individual
within the nmeaning of the notification of the
Paki stan Governnent dated 19th February, 1952,
but the said firmmust be treated as 'a body
of individuals whether incorporated or not’
within the neaning of that notification
We proceed to consider the next question arising in this
appeal viz., whether the liability of the appellant to the
respondent in India would be deemed to be extinguished in
view of the operation of the Pakistan Evacuee Property
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Ordinance and in view of our finding that the anpbunt in
di spute had become vested in the Custodian of Evacuee
Property, Pakistan with effect from March 1, 1947 by virtue
of the provisions of the Ordinance. It is not disputed that
the appell ant had got garni shable assets in Pakistan out of
whi ch the Pakistan Governnent could realise the amount by
attachment of the property of the appellant. The question
is : what is the rule of Private International Lawin, such
a case of involuntary assignment of debts ? The question
has "arisen in

(1) I.L.R 7 Bom 467.

688

English Courts with regard to the | egislation passed during
or after a war by which the contractual rights of the
enemies vested in the public authorities, such as custodi ans
or administrators of eneny.  property. It was held in

English courts that in such a case the question whether a
gi ven contractual right, e.g., a debt, is transferred under
such | egi sl ation ~and whether therefore paynent to a
custodian —or adm nistrator has the effect of discharging
the, debtor, depends on the situs of that right and not so
much on the proper |law of the contract fromwhich the right
arises. (See Dicey Conflict of Laws, 8th Fd. p. 780). For
exanple in Arab Bank Ltd. v. Barclays Bank (Dom nion,
Col oni al and Overseas) (1), the appellant Bank had a credit
bal ance on the current account with the respondent bank’s
branch in Jerusalem The British Mandate -over Palestine
expired at mdnight on May 14, 1948, and ‘thereupon the
Provi si onal Council of State andthe Provisional. Government
of the State of Israel were constituted. War  broke out
between Israel and the Arab States, which rendered the
further performance of the contract ~of current ' account
i mpossible. Fromthe date of the term nation of the Mandate
t he appel l ant Bank’s prem ses were “situate in Arab
controlled territory and the respondent Bank's prem ses
were situate in Israel territory. By legislation the State
of Israel vested in an official called the ’Custodian of
the Property of Absentees’, the property in the ‘State of
Israel belonging to a class of persons and corporations
which included the Arab Bank. The respondents paid the
appel I ant s’ credit balances, ampunting to some pound
5,83,000 to the custodian. 1In 1950 the appellants sued the
respondents for this sum It was held that the right to be
paid the credit balance survived the outbreak of war,
remaining in existence. subject to the suspension of the
appel l ant bank’s right to recover it. Being locally situate
in lIsrael, it becanme subject to the Ilegislation of that
State and vested in the custodian, and was not | recoverable
by the appellant bank fromthe respondent bank. " The key to
the problemlies in distinguishing between (1) questions of
assignability, which are governed by the proper |aw of the
debt, and (2) questions of attachnent or gar ni shnent
(involuntary 'assignment) governed by the lex situs of the
debt . I[f, for exanple, an involuntary assignnent occurs
after a voluntary assi gnment has al ready beep nade, the |ex
situs determnes whether the rights of the vol untary
assi gnee have been postponed or defeated. |If the voluntary
assignment occurs first, the lex situs deternines what
rights, if any, the voluntary assignee has acquired. A
guestion of priorities arose in the case of Re : Queensl and
Mercantile and Agency Co. (2), the facts of which were as
follows : -

"The Union Bank of Australia held debentures

i ssued by the Queensl and Conpany charging the

shar es
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(1) [1954] A.C. 495,

(2) [1891] 1 Ch. 536.

689

in that company that were not fully paid

The Bank was donmiciled in England and

conpany in Queens land. After the capita
been called up, but before it was paid by

shar ehol ders, who thus becane debtors of

conpany, the X Conpany domiciled in Scotl
began an action for negligence in Scot
agai nst t he Queensl and. Conpany,

i medi ately issued the Scottish process
arrestment ' agai nst nunerous sharehol ders

were domiciled in Scotland. The effect
this process according to Scottish | aw was
prevent- the sharehol ders, pending a dec

in the action of-negligence, from paying

calls to the ’'conmpany”

up.
t he
had
t he
t he
and,
| and
and
of
who
of
to
si on
t he

The question-that fell to be decided was’ whether the Union

Bank, is debenture-holders, were entitled to be paid f
out of the unpaid shares, according to the, |law of Eng
and of Qeensland; or whether the X Conpany in- accord
with the law of Scotand, had a prior right over the sh
to the extent of the damages :hat they m ght be awarded
the action of negligence. A question of priorities bet
two assignees was thus raised. The Union Bank conte

irst
| and
ance
ares

in
ween
nded

that the question fell to be decided by the law of

Queensl and, since the Queensland Conpany was a creditor
respect of the unpaid shares and any assignnent by it

be ested by the lawof its domicile North, J., howe
applied Scottish law. — H's reasoning was that since
debtors were resident in Scotland and therefore the un

in
must
ver,
t he
pai d

calls which forned the subject-natter of ~the assignnments

were situated in that country, the assignment nust rank
the order prescribed by Scottishlaw. ~He assinilated ch
in action to tangible novables, assertine t hat
assignment of the’ latter class of property was Governed
the lex situs. In our opinion the same |egal pos
prevails in India and therefore the liability of
appellant in this case to the respondent in India mnust
deenmed to have been extingui shed.

For these reasons we hold that this appeal should
al l owed, the judgment of the Punjab Hi gh Court dated
Septenber, 1963 in Civil Revision No. 104-D of 1958- sh
be set aside and the judgnent of the Tribunal ~ under
Di spl aced Pe-sons (Debt Adjustment) Act in case No. 74/1

of 1956/ 1952 shoul d be restored dism ssing the claim of
respondent. There will be no order with regard to costs
the H gh Court. But as directed by this Court on

Cct ober 1964, while granting special |eave, appellant
pay the cost of respondents in this Court.

V.P.S. Appeal all owed,
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