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PETI TI ONER
AKH L BHARTI YA  SCSHI T KARAMCHARI SANGH, THROUGH ITS

Vs.
RESPONDENT:
UNION OF | NDIA THROUGH | TS SECRETARY, M NI STRY OF RAI LWAY &
DATE OF JUDGVENT: 12/ 09/ 1996
BENCH

K. RAMASVWAMY, G B. PATTANAI K

ACT:
HEADNOTE
JUDGVENT:
ORDER

G B. Patt anai k, J.

Speci al Leave' Petition was listed before us on 6th
Septenber, 1996 and the sane was dismissed but it was
i ndi cated that the  reasoned order will follow and

accordingly this order is being passed.

The question for consideration is whether the Centra
Admi ni strative Tribunal, Allahabad Bench, conmmitted any
error in di smissing the O As. filed before it on
interpretation of the different circulars issued by the
Rai |l ways and following the constitution bench decision of
this Court in R K  Sabharwal’'s & Ors. v. State of 'Punjab &
Ors.(1995) 2 SCC 745, on the question of pronotion of a
reserved category candidate on the basis of ~his ‘norma
seniority in the cadre from which he is being pronoted.

Petitioner Nos. 1 and 2 filed O A No. 304 of 1992
chal l enging the pronotion of Shri A S. Rana, respondent no.
6 to the post of D.S.K -1 nmade on 26.2.1991. The case of the
petitioners was that petitioner no. 2 joined the Railways as
aJr. Cerk on 4.12.1956 and was pronmpted as Sr. Clerk on
1.4.1966. He was promoted to D.S. K -IIl on 16.10.1978 and
further pronoted to D.S.K -1l on 24.3.1989. The respondent
no. 6 belonging to the reserved category was appointed in
the Railways as Jr. Cerk on 30.10.1983 and was pronpted as

Sr. Cerk on 16.8.1984. He was prompted as D.S.K -Ill on
26.11.1986. The said respondent no.6 was pronoted earlier to
petitioner no. 2 to the cadre of D.S.K Il on 8.10.1987, in
view of the post available in the cadre of D.S.K -1l for the
reserve category people. Wien the question of pronmotion to
the cadre of D.S.K -I cane up for consideration agai nst the

vacanci es nmeant for general category said respondent no. 6
Shri Rana was pronpted on 26.2.1991 on the basis of his
accel erated seniority, he having taken advantage of
accel erated pronotion being a nenmber of the reserved
category. The petitioner no.2 filed a representati on before
the authorities nmking the grievance that respondent no. 6
could not have been pronoted to a nost neant for genera
category and the authorities illegally pronoted him but not
bei ng successful therein. challenged the promotion of
respondent no. 6 before the Tribunal. The rail way
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administration filed their counter affidavit before the
Tri bunal taking several technical objections regarding the
mai ntai nability of the proceedings at the behest of the
association, So far as the nerits of the case are concerned.
it was contended that no doubt respondent no. 6 had been

promoted to the cadre of D.S K -11l and D.S. K -1l agai nst
the reserved vacancy following the roster but so far as
pronmotion to the cadre of D.S.K -1 1is concerned he was

consi dered agai nst a vacant post in the general category on
the basis of his normal seniority and ultimtely he has been
promoted in accordance with the circulars issued by the
railway adm nistration and in accordance with the law laid
down by this court in Sabnarwal’s case (supra). The Tribuna
foll owi ng the decisions of this Court in Sabharwal’'s case as
well as Virpal Singh Chauhan’s case rejected the application
on the conclusion that the alleged pronotion of respondent
no. 6 was much prior to the decision of this Court in
Sabharwal s case in the year 1995 and pronoti on al ready nade
cannot nmade be interfered.

Dr. " Rajiv Dhawan appeari ng for the petitioners,
however, vehenently contended that the accel erated pronotion
of a reserve category candidate cannot confer on himthe
seniority in the pronotion cadre and therefore the inpugned
promoti on of respondent no. 6 made in February 1991 to the
cadre of D.S.K -1 mnust be held to be invalid and inoperative
and Tribunal commtted gross error in rejecting the OA W
find no force in the aforesaid contention. In Sabharwal’s
case this Court was' considering the question of pronotion

and the filling up of .the post in the pronoted cadre and the
i mpl ementation of the rosters ~indicating the reserved
point. In explaining legal position this Court held that
the" running account" is to operate only till the quota

provi ded under the inpugned instructions i's reached and not
thereafter. The vacancies arising in the cadre. after the
initial posts are filled, wll pose no difficulty. As and
when there is a vacancy whet her permanent or temporary in a
particular post the sane has to 'be filled from anpbngst the
category to which the post belonged in the roster but in the
event of non-availability of a reserve candidate at the
roster point it would be open to the state Government to
carry forward the point in a just and fair nmanner. Having
indicated the law as above it was categorically held that
the principle should operate only prospectively. In further
el aborating the point of conputation of the percentage of
reservation this Court further held:

"When a percentage of reservation

is fixed in respect of a particular

cadre and the roster indicates the

reserve points, it has to be taken

that the posts shown at t he

reserve points are to be filled

from anongst t he menber s of

reserved cat egori es and t he

candi dat es bel onging to the genera

category are not entitled to be

considered for the reserved posts.

On the other hand the reserved

cat egori es candi dates can conpete

for the non-reserve posts and in

the event of their appointnment to

the said posts their nunber cannot

be added and t aken into

consi deration for working out t he

percentage of reservation. Article

16(4) of the Constitution of India
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permts the State Governnent to
nake any provi si on for t he
reservation of appointnment or posts
in favour of any Backward O ass of

citizens which, in the opinion of
the State i s not adequatel y
represented in the Services under
the State. It is, therefore

i ncumbent on the State CGovernnent
to reach a conclusion that the
Backward C ass/C asses for which
the reservation is made is not
adequately represented in the State
Services. Wile doing so the State
Governnent may take ‘the tota
popul ati on of a particular Backward
Class and its representation in the

State Services. Wien the State
Gover nment after doing the
necessary exerci se nakes t he

reservati-on and provides the extent

of percentage of~ posts to be

reserved for the said Backward

Cl ass then the percentage has to be

followed strictly. The prescribed

percentage cannot he varied or

changed sinply because sone of the

menbers of the Backward C ass have

al r eady been appoi nt ed/ pr onot ed

agai nst the general seats. As

nentioned above the roster point

which is reserved for a Backward

Class has to be filled by way of

appoi nt nent/ pronoti on of the menber

of the said class. 'No genera

cat egory candi date can be appointed

against a slot in the roster which

is reserved for the Backward C ass.

The fact that considerabl e nunber

of nenbers of a Backward C ass have

been appoi nt ed/ pr onot ed agai nst

general seats in the State

Services may be a relevant factor

for the State Governnent to review

t he guestion of conti nui ng

reservation for the said class but

so long as the instructions/rules

providing certain per cent age of

reservations for t he Backwar d

Cl asses are operative the sane have

to be followed. Despite any nunber

of appoi nt ees/ pronot ees bel ongi ng

to the Backward Cl asses agai nst the

CGeneral category posts the gi ven

percentage has to be provided in

addition."

In the case of Union of India & Ors. v. Virpal Singh
Chauhan & Os., (1995) 6 SCC 684. this Court again
considered the case of accelerated pronotion and inter se
seniority between a general and reserve candidate in the
pronoted category and after considering the severa
circulars issued by the railway adm nistration, held:

"Hence the seniority between the

reserved category candidates and

general candidates in the pronoted
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category shall continue to be
governed by their panel position
We have discussed hereinbefore the
nmeani ng of the expression 'panel
and held that in case of non-

sel ection posts, no ’'panel’ is
prepared or is necessary to be
prepared. |If so, the guestion
ari ses, what di d t he

circular/letter dat ed 31.8.1982
mean when it spoke of seniority
bei ng gover ned by the pane

position in our opinion. it should
nean the panel prepared by the
sel ecting authority at the tine of
selection for Gade "C. It is the
seniority in _~this panel which nust
he reflected in-each of the higher
grades. This nmeans that while the
rule of reservation gi ves
accelerated pronotion, it does not
gi ve the accelerated what may be
cal | ed, t he consequenti al -
seniority. There 1is, however, one
situation where this rule nmay not
have any practical relevance. In a
gi ven case it may happen that by
the tinme the senior genera

candi date gets promoted to the
hi gher, grade, ‘the junior reserved
cat egory candi dat e (who was
pronoted to the said higher grade
earlier) my have got pronoted to
yet higher grade. In other words ,
by the time the senior genera

category candi dates enters, -say,
Grade "B, his junior Schedul ed
Cast e/ Schedul ed Tribe candidate is

promoted to grade A . It is
obvious that in such a case the
rule evolved in the af oresai d

circul ars does not avail the senior

general candidate for there can be

no question of any seniority as

bet ween, say. a person in 'B grade

and a person in A grade."

This Court in Chauhan’s case accepted the direction in
Sabharwal ’s case that appointnments according to roster
already nmade prior to the judgenent in Sabharwal’'s case are
legal and wvalid. In effect. they were declared legal and
valid end direction was given to determ ne seniority in the
light of the principles laid down therein. It was held that
when the panel/select list was prepared at the time of
maki ng sel ections for pronoted so the selection post it
woul d be that panel and not the panel/select |ist prepared
at the time of appointment to the initial grade that would
determ ne the seniority to the post. It would obviously
apply to future cases in accordance with the rule, the
subject matter of the interpretation in the, judgment in
Chauhan’s, case. Therefore. the two judgments become
effective from the date of the decision in Sbharwal’'s case.
Al appointnents made prior to that date being |egal and
valid a including, right to seniority in pronoted post or
cadre, they required to be given effect to.

In Managing director, ECIL, Hyderabad & Os,. v. B
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Karunalar & O's [(1993) 4 SCC 727] the Constitution Bench
consi dered the scope of prospective operation of the
judgrment and held that as on the date of the judgenent the
order of the dism ssal or action taken prior to the date of
the judgnent, as held in Union of India. v. Mhd. Raman
Khan [1991 | SCC 580] could not be reopened. The judgenent
will be prospective in nature. i.e., it will be operative
fromthe date when it is nmmde; if the copy of the enquiry
was not supplied to the delinquent officer, fromthat date
the order or action would get vitiated under Article 311(2)
of the Constitution.

In Indian Adm nistrative Service (S.C'S) vs. Union of
India & Os. [ 1993 Supp. (1 ) SCC 730 at 745-46] in
par agraphs 14 and 15, a Bench of three Judges had hel d that
there is a distinction between right and interest. No one
has a vested, right “to promtion or seniority, but an
of ficer has an interest to seniority acquired by working out
the rules. It could be taken away only by operation of valid
I aw.

In Mhd. Shujat Ali & Os. vs. Union of India &
Os.[(1975) 1 SCR 449] a constitution Bench had held rule
which confers a right of actual pronotion or a right to be
consi dered for pronotion, is a rule prescribing condition
of the service. Another ~ constitution Bench in Mhd. Bakar
vs. Krishna Reddy [1970 SLR 768] had held that any rule
which affects the promotion of a person relates to his
condi tion of service and is not arbitrary or
unconstitutional. I'n. State of Msore vs. G B Purohit [1967
SLR 753], another Bench of three Judges had held that the
rule which nerely affects chances of Pronotion cannot be
regarded as varying a condition of service. Chances of
pronoti on are cannot condition of service. which principle
was reiterated in another constitution Bench judgment in
Ramachandra Shankar Deodhar vs State of “Maharashtra [(1974)
1 SSC 317] In Syed Khalid Rizvi & Ors vs Union of India &
Os. [1993 Supp.. (3) SCC 575], another Bench of three
Judges referred wth approval and relied on these cases and
had held in para 31 at page 602 that no enpl oyee has a right
to pronotion but he has only the right to be considered for
promoti on according to rules. Chances of pronotion are not
conditions of service and are defeasible. An illustration
was given as regards the inter se claimbetween a genera
candidate and a reserved candidate and their right to
seniority in the pronotional post. Wen a reserved candi date
was pronoted according, to the roster and got pronotion to a
hi gher post, it was observed that such a reserved candi date
havi ng scaled a arch over the senior general candidate to
hi gher service, the senior general candidate in the |ower
cadre who was subsequently pronoted to the higher cadre
cannot claimseniority over the reserved candi date.

In P.S. Ghalaut vs. State of Haryana & Ors. [(1995) 5
SSC 625], a Bench of two Judges has held that in fixing

inter se seniority as per the roster, order of ‘nerit
prepared by the Public Service Comn ssion gets displaced and
the reserved candi date gets seniority over the genera
candi dat e In accordance with the roster, though the
gener al candi dat e has been recommended by the Public
Servi ce Conmm ssion to be nore neritorious. It was held that
when the roster is maintained to give effect to the

constitutional policy of reservation in respect of places
reserved for reserved candidates and fitted the genera
candi dates and reserved candi dates according to roster, the
changed order of nerit invariably gets affected which is not
arbitrary or unconstitutional.

Thus by the time a senior person belonging to the
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general category gets Pronbted to the higher grade if the
hi gher person belonging to a reserved category who had been
promoted to the said higher grade earlier has been pronoted
to still higher grade, question of granting seniority to the
general category candidate in the prompted category could
not arise. This being the position, and the pronotion of

respondent no. 6 to D.S.K -1 having been nade as early as in
February, 1991 nmuch prior to the judgenent of this Court in
Sabharwal 's case as well Virpal Singh Chauhan's case, the

Tribunal was wholly justified in rejecting the OA filed
before it. That apart in a particular cadre after follow ng
the roster meant for reserved category candidate, there is
absolutely no bar for filling up the vacancies in the
general category even in favour of candidate belonging to
the reserved category if the said reserved category
candidate is entitled to the same on the basis c¢f his
general seniority.  No materials have been placed before us
to hol'd that the pronotion of respondent no. 6 was not on
the basis ' of his general seniority in D S K-Il. 1In the
af oresaid prem ses, we find no substance in the contention
of Dr. Rajiv Dhawan and the special |eave petition nust
fail.




