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ACT:

Constitution of India, 1950, arts. 19(1) (f), 19(5),
31-A-Ajmer Revenue and Land Records Act (XLII of 1950) s.
112- A mer Government Wards Regul ation (I of 1888), ss. 6, 7-
Law declaring | andl ords who habitually infringe the rights
of a tenant to be disqualified proprietors —and enpowering
Court of Wards to assune managenent of their lands -
Validity-Infringement of fundanental right-Reasonabl eness-
Scope of article 31-A-"Mdification of rights," meaning of.

HEADNOTE:

Section 112 of the A nmer Tenancy and Land Records Act
(XLl of 1.950) provided that "if a landlord “habitually
infringes the rights of a tenant under this Act, he  shall
notwi thstanding any thing in section 7 of the A mer
CGovernment Wards Regul ation, 1888 (I of 1888) be deened to
be a ’'landlord who is disqualified to nanage his  own
property’ wthin the neaning of section 6 of the said
Regul ation and his property shall be liable to be taken
under the superintendence of the Court of Wards." Section 6
of Regulation | of 1888 provided that the Court of Wards
may, wth the previous sanction of the Chief Comm ssioner
assune the superintendence of the property of any | andhol der
who is disqualified to manage his property. The petitioner
whose estate was taken over by the Court of Wards under the
above-nmenti oned provisions of law, applied for relief under
art. 32 of the Constitution for restoration of his estate
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and other appropriate reliefs:

Hel d, (1) that the result of the conbi ned operation of
s. 112 of Act XLII of 1950 and the provisions of ss. 6 and 7
of Regulation | of 1888 was that the Court of Wards could in
its own discretion and on its subjective determ nation
assune the superintendence of the property of a |landlord who
habitually infringed the rights of his tenants, and the
exercise of the discretion of the Court of Wards cannot be
guestioned in a civil court; s. 112 of Act XLII of 1950 read
with the provisions of Regulation | of 1888 therefore
i nfringed t he fundanental rights of t he petitioner
guaranteed by art. 19 (1) of the Constitution and was to
that extent void;
(ii) the provisions of s. 112 cannot be regarded as a
reasonabl e" restriction inposed in the interests of the
general public on the exercise of the right conferred by
art. 19 (1) (f), because they conpletely negatived the right
by making its enjoyment depend on the nmere discretion of the
executi ve;
136
1050

(iii)that s. 112 was not validated by art. 31-A of the
Constitution as it~ was not "a law providing for the
acquisition by the State of any estate or of any rights
therein or for the extinction or nodification of any such
rights" within the neaning of art. 31-A The wor d

"nmodi fication' in the context of art. 31-A only means a

nodfication of the proprietary right of a citizen I|ike an
extingui shment of that right and cannot include within its
ambit a nmere suspension of theright of nanagenment of the
estate for a tine, definite or indefinite.

JUDGVENT:

ORIG@NAL JURISDICTION.  Petition No. 29 of 1953.
Petition wunder article 32 of the Constitution of /India
praying that the Court of Wards, Ay ner, be ordered to
f or bear from carrying on the superintendence of t he
istimari estate and other properties of the petitioner and
for restoration of possession and managenment of ~the said
estate and properties.

J.B. Dadachanji and H C. Sogain for the appellant.
M C. Setalvad, A ttorney-General for India, (Bhava
Datta Sharma, with him for the respondents.
1953. May 15. The Judgnment of the Court was delivered by

MAHAJAN J.-This is a petition under article 32 of the
Constitution seeking relief against alleged infringement of
certain fundanental rights of the petitioner and arises in
t hese circunstances.

The petitioner owns an istinrari estate" in the State
of Ajmer under an istinrari sanad granted to his ancestor in
the year 1875. He enjoys therein a life interest wth an
obligation to performcertain duties as prescribed by the
Aj mer Land and Revenue Regul ation (11 of 1877).

The Deputy Conmi ssioner of Ajnmer, who is the Court of
War ds constituted under the A mer CGover nirent War ds
Regul ation (I of 1888), took over possession and assumed
superintendence of the said estate on the 18th Septenber,
1952, purporting to act under sections 6 and 7 of the
Regul ation read with section 112 of the Ajmer Tenancy and
Land Records Act, 1950 (XLIl of 1950), and hence this
petition for a wit of mandanus or one in the nature
thereof, or for the issue
1051
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of a direction to the Court of Wards for restoration of
possession of the estate and for an order directing it to
forbear fromcarrying on the superintendence of the estate.
The order nmade by the Court of Wards on the 18th

Sept enmber, 1952, is impugned as being void and of no effect

what ever, because it is alleged that the statutory
provisions under which it is purported to have been nmade
contravene the provisions of Part IIl of the Constitution

and take away and abridge the petitioner’s rights guaranteed
by article 19 (1) (f) of the Constitution

Section 112 of Act XLII of 1950 is one of a group of 7
sections in Chapter X of the Act which deals wth the
subject of " Conpensation and Penalties ". The section
prescri bes penalties for habitual infringenment of rights of
tenants and reads thus:-

" If a landlord habitually infringes the rights of a
tenant under this Act, he shall; notw thstanding anything in
section 7 of the A ner CGovernment. Wards Regul ation, 18388 (I
of 1888), 'be deened to be a "landlord who is disqualified to
nmanage hi's own property " w thin the nmeaning of section 6 of
the said Regulation and hi's property shall be liable to be
taken under the superintendence of the Court of Wards "

The preceding section 110 is in these termns: -

“"If a landhol'der or his agent collects froma tenant
any lag or neg, he shall be deened to have commtted an
of fence of extortion within the meaning of the Indian Pena
Code (Act XLV of 1860

Just as section Il O declares an illegal exaction by a
landl ord to be an of fence under the Indian Penal Code, in
i ke manner, section 112 declares a | andl ord who habitually
infringes the rights of ‘a tenant " a person disqualified to
nmanage his own property " within the nmeani ng of section 6 of

Regul ation | of 1888, the consequence  being that his
property beconmes liable to be taken over by the Court of
War ds. The section is an ingenious and novel device to

puni sh landlords who habitually infringe the rights of
tenants. |t authorizes

1052

the use for punitive purposes of the nachinery of Regul ation
I of 1888 enacted to nake better provision for the
superintendence of Governnent Wards in A mer Merwara. By
force of the declaration in section 112 of the Act,
| andl ords who habitually infringe the rights of the tenants
fall wthin the category of persons incapable of managing
their own property and come within the anbit of section 6 of
the Regul ation, which is in these terns:-

,, The Court of Wards may, with the previous sanction of the
Chi ef Conmm ssioner, assume the superintendence of the
property of any | andhol der who is disqualified to manage his
own property "

The result therefore of the conbi ned operation of sec-
tion 112 of Act XLII of 1950 and of the provisions of
Regul ation | of 1888, is that the Court of Wards can in its
own discretion and on its subjective determ nation, assume
the superintendence of the property of a Ilandlord who
habitually infringes the rights of his tenants. The
condition precedent to such assunption of superintendence is
the previous sanction of the Chief Conmi ssioner, the giving
of which is also a mtter entirely resting on hi s
di scretion. Section 27 of Regulation | of 1888 provides
that " the exercise of any discretion conferred on the Court
of Wards or the Chief Comm ssioner by this Regulation shal
not be called in questionin any civil court ". It was
conceded by the |earned Attorney-Ceneral appearing for the
State of Ajnere that there was nothing in the contents of
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either Act XLIlI of 1950 or Regulation | of 1888 which
provided a machinery for determning the question whether a
certain landl ord was a person who was habitually infringing
the rights of his tenants. Under Regulation | of 1888, the
assunption by the Court of Wards of the superintendence of
the property of a disqualified proprietor depends nerely on
the subjective determ nation of the Deputy Conm ssioner or
the Conmissioner or of the Chief Conmissioner, and the
exercise of this discretion cannot be questioned in any
manner in a civil court. Act XLII of 1950 says nothing
what soever on this subject.
1053

The contention that the provisions of section 112 of
Act XLIl of 1950 read with the provisions of Regulation | of
1888 infringe the fundanental right of the petitioner
guaranteed by article 19 (1) (f) of the Constitution, is, in
our opinion, well-founded and does not require any el aborate
di scussi on. The petitioner’s right to hold the istinrar
estate! and his power of disposal over it stand abridged by
t he act. _of the Court of Wards authorized by t hese
provi si ons. Hs right to nanage ‘the estate and enjoy
possessi on thereof stands suspended indefinitely and unti
the time that the Court of Wards chooses to withdraw its
superintendence of ‘the property of the petitioner. Duri ng
this period, he can only receive such suns of noney for his
expenses as the Court’ of Wards decides in its discretion to
al | ow. Thus, the provisions of section 112 of Act XLII of
1950 clearly abridge the fundanmental right of the petitioner
under article 19 (1) (f) and areto that extent wvoid.

The | earned Attorney-Ceneral canvassed for the validity
of the provisions of section 112 on three grounds. He
contended that the determ nation of the question whether a
certain | andhol der was a person who habitually infringed the
rights of his tenants did not depend onthe opinion of the
Court of Wards, but was a matter that could be agitated and
canvassed in a civil court. It was- said that there were no
words in the section fromwhich it could be inferred that
the determination of this fact depended on the subjective
determi nation of the Court of Wards. It was enphasized that
the section had not used the famliar |anguage "in its
opi nion" or words like that, which are usually enployed to
i ndi cate whether a matter depends on the subj ecti ve
determ nation of an authority or whether it can be agitated
in acivil court. This contention, in our opinion, is not
wel | -founded. As already pointed out, Act XLIl of 1950 has
prescribed no machinery for the deternination of t he
guestion whether a landlord is qguilty of habi tual | 'y
infringing the rights of his tenants, and rightly so,

because section Il 2 of the Act is nerely of a declaratory
character and

1054

declares such a landlord as being under a disability and
suffering from an infirmty. This declaration becones

operative and effective only when the Court of Wards in -its
di scretion decides to assune superintendence of the property
of such a proprietor. |In other wirds, when the Deputy
Comm ssioner or the Conmi ssioner or the Chief Conmi ssioner
is of the opinion that such a proprietor should be deprived
of possession of his property, this deternm nation then
operates to the prejudice of the landlord, but he cannot
chal l enge the exercise of the discretion by these officers
in view of the provisions of section 27 of Regulation | of
1888. The result then is that by t he subj ecti ve
deternmination of the Court of Wards, both the questions
whet her a particul ar person habitually infringes the rights




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 6

of his tenants and whether his property should be taken over
by the Court of Wards, stand settled and the |andl ord cannot
have recourse to a civil court on these questions. The
| earned Attorney-Ceneral was not able to draw our attention
to any provision in the Court of Wards Act or in Act XLII of
1950 which enabled the landlord, held to be a habitua
infringer of the rights of his tenants, to have recourse to
a civil court to test the correctness of the determ nation
nmade by the Court of Wards. The provisions of Regul ation of
1888 clearly indicate the contrary.

Next, it was argued that the provisions of section 112
amount to reasonable restrictions on the exercise of the
right conferred by article 19 (1) (f) of the Constitution on
a citizen, and these restrictions are in the interests of
the general public. In our judgnent, this. argunent also is
not sound. As indicated above, the provisions of section
112 of Act XLII of 1950 are penal in nature and are intended
by way of punishment of a | andl ord who habitually infringes
the rights of his tenants. He is punished by being placed
at the nercy of the Court of Wards and by bei ng nade subj ect
to the 'stringent provisions of Regulation | of 1888. An
enactment whi ch prescribes a punishnment or penalty for bad
behavi our or for m sconduct of a |andlord cannot possibly be
regarded as restriction on a fundanenta
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right. Indeed, a punishnment is not a restriction. This was
frankly conceded @by the | earned Attorney-Ceneral. It is
still more difficult to regard such a provision as a

reasonabl e restrictiion on the fundamental right.. Wen a |aw
deprives a person of possession of his property for an
indefinite period of —time nerely on the subj ecti ve
determ nation of an executive officer, such a'law can, on no
construction of the word "reasonabl e" be described as com ng
wi thin that expression, because it conpletely negatives the
fundanental right by naking its enjoynent depend on the nere
pl easure and discretion of the -“executive, the citizen
affected having no right to have recourse for establishing
the contrary in a civil court. "Section 112 of Act XLII of
1950 cannot therefore be held valid as conming wthin the
scope of article 19 (5) of the Constitution.

Lastly, it was contended by the | earned AttorneyGeneral
that section 112 was valid by reason of the curative
provisions of article 31 -A of the Constitution. That
article validates | ans which woul d otherw se contravene -the
fundanmental right in article 31(2) of the Constitution, but
its operation is restricted to |aws providing for
acquisition of estates etc. It runs as follows: -

" Notwithstanding anything in the foregoing provi-

sions of this Part, no |law providing for the acquisition by
the State of any estate or of any rights therein or for the
extingui shnent or nodification of any such rights<shall be
deenmed to be void on the ground that it is inconsistent with
or takes away or abridges any of the rights conferred by any
provisions of this Part........

Section Il 2 of Act XLII of 1950, intended to regulate
the rights of landlords and tenants, is obviously not a |aw
providing for " the acquisition by the State " of the
estates of the landlords, or of any rights in those estates.
It is also not a law providing for the extinguishnent or

nodi fication of any such rights. The |earned Attorney-
General laid enphasis on the word nodification " wused in
article 31 -A, That word in

1056

the context of the article only neans a nodification of the
proprietary right of a citizen like an extinguishnment of
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that right and can not include withinits anbit a nere
suspensi on of the right of nanagenent of estate for a tineg,
definite or indefinite. Hi storically speaking, article 31
-A which has relation to article 31(2) of the Constitution,
has no rel evancy what soever to the | aw enacted in section
112 of the Act XLII of 1950.

For the reasons given above, we are of the opinion
that the | aw enacted in section 112 of Act XLII of 1950 is
not saved either by clause (5) of article 19 or by article
31-A of the Constitution. It manifestly infringes the
fundanental right of the petitioner guaranteed by article 19
(1) (f) of the Constitution. That being so, the petitioner
is entitled to a direction that possession of his estate be
restored to him W accordingly direct the Court of Wards,
Aj mer - Merwar a, constituted under the Aj nmer Governnent Wards
Regul ation, | of 1888, to forbear fromcarrying on superin-
tendence of the petitioner’s istinrari estate and the other
properties taken possession of, and to restore their
possession to-the petitioner. The petitioner will have the
costs of thi's petition.

Petition al | owed.
Agent for the petitioner : |I. N Shroff.
Agent for the respondents: G H Rajadhyaksha.
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