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Thi s appeal under Section 116A of the Representation of
the People Act 1951 (hereinafter referred to as "the Act")
is preferred against the judgnent and order in Election
Petition No. 4 of 1991 of the Kerala H gh Court. The
appel l ant was the elected candidate to Kerala |egislative
assenbly from No 11, Edakkad constituency. The el ecti on was
hel d on 12th June, 1991. There were only three candidates in
the field. The appellant was polled 54965 votes ~and the
first respondent was polled 54746 votes and the appell ant
havi ng secured 219 votes nore than the first respondent was
declared as successful candidate. That declaration was
chal l enged by the first respondent by filing an El ection
Petition as nentioned above.

The election of the appellant was challenged by the
first respondent on a single ground at the trial on which
al one evidence was let in and which found favour with the
Hi gh court <could be stated by setting out ground (B) as
given in the Election Petition

"B. Simlarly |arge nunber of other

voi d votes have also been illegally

cast and received at the time of

the polling which took place on the

12th June, 1991 to the Edakkad

Assenbl y Consti tuency. In t he

voters' list, the names of sone

persons who are one and the sane

but whose nanes have been entered

nore than once in the voters’ |ist

with intentional slight difference

in the House No. with variation in

the description of their nanes, in

their father’s/husband s names etc.

Taki ng i nto advantage that position
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nore than one vote has been cast in
the nanmes of such persons. Under
section 62 of the Representation of
the People Act, 1951, no person
shall at any election vote in the
same constituency nore than once
and, if he does so vote, all his
votes in that constituency shall be
void. The petitioner respectfully
submits that persons whose nanes
and other details are nmentioned in
the list, produced along wth as
Annexure-B to the ‘petition, have
exercised nore than one votes in
the election aforesaid to t he
Edakkad No: 11 Assenbl y
Constituency. Since the nanes and
other details of such persons are
far too nunerous, the petitioner is
producing along with the petition a
list- _containing the nanmes and
details as Annexure-B- to this
petition. The reception of the
af oresaid votes fromthe aforesaid
persons, was /i nproper and anounted
to receiving votes inproperly and
reception of ' void votes. Mre than
1114 votes have been received from
the aforesaid persons. Thus about
1114 void votes have been received
inthe elections to the No. 11
Edakkad Assenbl y Consti tuency.
Those votes have been counted and
taken into account in declaring the
first respondent as elected. The
petitioner submts that the
reception of such void votes has
materially affected the results of
the elections. The petitioner  has
reasons to believe that votes that
have been cast in the nane of those

persons whose nanes appear in
Annexur e-B have all gone in favour
of the first respondent. |[|f those
votes are scrutinized, inspected

and excluded, wundoubtedly it wll

be revealed that the result of the

election in so far as it concerns

the first respondent, the returned

candi date, has been materially

affected by reception of void

votes. |If those votes are excluded

undoubt edly the petitioner would be

found to have obtained a mpjority

of the wvalid votes. But for the

reception of the aforesaid void

votes the first respondent would

never have been declared elected,

and instead the petitioner would

have been decl ared el ected.”

In support of this ground the first respondent
(Election Petitioner) has exam ned as nmany as 322 witnesses
and filed Exhibits nunbering about 1293. In the light of the
oral and docunentary evidence, the |earned Judge initially
rendered an interimjudgment on 10.8.1992 giving a finding
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as follows:

"I find that 269 votes are void

under Secti on 62(4) of t he

Representati on of the People Act,

1951 and | have al so found 39 votes

have been cast by persons whose

names were not included in the

el ectoral roll. These votes were

cast by inpersonation under Section

62(1) of the Act. These votes nust

have been accepted as valid votes

by the returning officer at the

time of counting. This anounts to

i mproper reception of votes as

envi saged under Section 100(1) (d)

(iii) of the Act. As the first

respondent was decl ared elected by

by a margin of 219 votes, the

decl aration of = these votes as void

and invalid may materially affect

t he result of the returned

candi date. These votes have to be

searched out and excluded fromthe

total nunber of votes."

In order to find out the candidate in whose favour
those votes have been cast, the | earned Judge overruling the
objection raised by t he | ear ned counsel for t he
appel | ant/ el ected candi date that the suggestion to open the
bal | ot boxes to exam ne the ballot papers would violate the
secrecy of the ballot, ordered for opening of the ballot
boxes to exam ne the ballot papers for the purpose nentioned
above. This job was entrusted to the joint Registrar of the
H gh Court who after wverification found -out of 308 vol d/
invalid votes, (nanmely 269+39) 306 of such votes have been
polled in favour of the appellant/elected candidate. In view
of the said report given by the joint Registrar, the | earned
Judge found that those 306 votes counted in favour of the
el ected candidate nmnust be deducted and after so doing, the
Appel | ant/ El ected candi date was found to have secured only
54659 which is less than 8 votes secured by the Election
Petitioner (first respondent herein). As a consequence of
this finding while setting aside the election of the
appel lant as void, the |earned judge further declared the
first respondent as duly elected to the said constitutuency.

Aggrieved by the above judgnment and order of the Kerala
Hi gh Court, the present appeal has been filed by the
appel l ant. Though several arguments concerning procedura
irregularities and legal infirmties in the (order were
poi nted out, we do not consider it necessary to go into al
those points in the viewwe propose to take which in our
opinion will be sufficient for the disposal of this case.

Fromthe facts narrated above, it will be seen that the
| earned judge has found on the basis of appreciation of
evidence let in before himthat 306 votes polled in favour
of the appellant were either void or invalid and as such
they shoul d be deducted fromthe votes polled in his favour
For coming to the conclusion that 269 votes polled were
void, the learned Judge found on appreciation of ora
evi dence that witnesses exam ned on the side of the El ection
Petitioner (respondent No.1) have either admtted that they
have voted two tines or they nust be deenmed to have voted
two tinmes in view of the simlarity of the signatures in two
counter-foils alleged to be related to those witnesses.

Learned Senior counsel appearing for the appellant
vehement|ly attacked the conclusion of the | earned judge that
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the witnesses have admtted their signatures and also the
fact of wvoting twice. According to the | earned counsel such
finding being perverse cannot be sustained in respect of at
| east 65 witnesses corresponding to 130 votes. To support
his contention, |learned counsel as sanples pointed out
certain portions fromthe evidence of the witnesses and al so
certain portions fromthe Judgnent of the |earned Judge
hi nmsel f.

As a sanple of oral evidence, he invited our attention
to the evidence of P.W53 P.W 53 in the Chief Exam nation
has stated as follows :

"I cast my vote in Mavllayi polling

station. The polling station was in

Cherumavi l ayi U. P. school. (Ext.711

Mar ked) Ext. P. 711 count er f oi

contronted to the witness and the

Wi t ness deni‘es the si.gnat ure.

(BExt.P.712 marked) Ext.P.712
counterfoil shown to the wtness.
The ' signature in that also is

denied by the wtness. Ext.P.391
Decl aration shown to the witness.
Wtness admits the signature. Voter

No. 142 O henanchal il K. K. Chandr
w o Chandran/ of = polling station
no.69 is nyself. | have still doubt

whet her Ext.P. 712 is signed by ne.

| am certain that the signature

found in Ext.P. 711 is not ny

signature.”

On the above evidence the conclusion of the |earned
judge is as follows :

"According to PW3 she had cast

only one vot e No. 142. The
correspondi ng counterfoil is marked
as Ext. P 711. Wen this was

confirmed to the witness she denied
the signature therein. Ext. P 712
is the counterfoil corresponding to
voter No.239. The signature in Ext.
P 711 and Ext. P 712 are al nost
simlar. There is slight variation
But that does not affect the
petitioner’s case, as the signature
in Ext. P 712 is exactly simlar to
the signature put by the witness in
the deposition. Therefore, it is
clear that voter No. 142 and 239 in
Ext.P60 is one and the sane person
and that voter has cast nore than
one vote. In the result. | declare
that vote cast against counterfoi
No. 070975 (Ext.P. 711) of polling
station No. 69 and the vote case
agai nst counterfoil No. 070258
(Ext.P.712) and polling station
No. 69 are void."

I n anot her instance the | earned Judge held as follows :
"The signature of the wtness in
the deposition does not tally with
the signature found in these two
counterfoils. On a conparison of
the signature in Ext.P 713 and P
714 1 have little doubt that the
sanme witness has cast two votes.




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 5 of 11
Therefore, | declare that vote cast
agai nst counterfoil No. 070653

hel d

(Ext,P 713) of polling station No.
69 and the vote cast agai nst
counterfoil No.070309 (Ext.P 714)
of polling station No.69 are void."
Wil e appreciating the evidence of P.W69 the Court
as follows :

"P.W 69 adnmits that he is voter
No. 1392 in Ext. P 53 electora
roll. The wtness also admts that
voter No.563 in Ext.p 47 refers to
him According to this wtness he
had cast vote in polling station
No. 53. The two counterfoils were
shown to the witness and he denied
both. In the cross-exam nation,
however, he  stated that he has no
connection w th kadanpet h house and
that' voter No. 1392 in Ext. P 53 is
not hinself. The signatures in'the
two counterfoils are not closely
simlar. So it cannot be said that
both votes were cast by P.W 69.
The signature’ in Ext.P.762 has got
simlarity with the signature of
the witness in the deposition, So
the vote against Ext.P.761  nust
have been cast. by some ot her
person. Therefore, | hold that the
vote cast against counterfoil No.
062682 (Ext.P 761) in pol I i ng
station No. 61 is invalid vote."
The evidence of P.W 146 reads as follows :
"My father’s nanme is Chathukutty.
My house is Challivalappil. W
nmother’s nane is Lakshm and(l am a
driver by profession. Ext. P 50.
Sl . No. 1192 Bal akri shnan
Chat hukutty aged 30 is nyself,
SI.No. 47 in Ext P 103 Bal akri shnan
Chat hukutty Nambiar is not nyself.
My father is not Chat hukutty
Nanbi ar, (Counterfoil Nos. 120847
and 056691 are marked as Ext.P 936
and 937). Wtness denies both the
signatures. | have cast only one
vote."

Cross-exam nation by |Ist respondent’s counsel:
“I'n Ext. P.50 against Sl.no.642 the
house No, shown is 245, it is not
ny house nunber . I have no
connection with the house by nane
kri shnal ayam Sl . No. 642 is on
krishnan Nanbiar. | ama nmenber or
Thiyya comunity, (Wtness says
that he is in possession of driving
licence and shows the sane before
court and his nane has been witten
there as C. V. Bal akri shana. The
driving licence also contains a
phot ograph of the witness."

On the above evidence, the Hi gh Court found as follows:
"P.W 146 Bal akrishnan admts that
his father’s name is Chathukutty
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and his nother’'s name is Lakshm.
He also adnits that he is voter No.
1192 in Ext. P 50 electoral roll

but he denies that he 1is voter
No. 47 in one Bal akri shnan
Chat hukutty Nambiar and according
to this wtness his father is not
Chat hukutty Nanbiar and that he
bel ongs to Thiyya comunity. But it
is pertinent to note that in
Ext.P.50 voter No.1192 is shown as
resi dent of house No.245. In the
original voters’ |list of polling
station No.50, house No. 245 s
descri bed as krishnal ayam and vot er
No. 642 is one L. Krishnan Nanbi ar.
P.W146 is not in a position to
explain as to how his name happened
to be includedas a resident of the
house of krishnan Nambi-ar. So even
in the admitted entry there is
voter No. 1192 in Ext.P 50. The
correspondi ng counterfoil is marked
as Ext. P 937. Even though the
Wi t ness deni'es his signature
therein, that is to be taken as his
admitted si gnature as it
cor responds wi'th hi s adnmi tted
entry. The signature in Ext. P 937
is strikingly sim | ar to the
signature in Ext. P 36 counterfoil

So, it is clear that the person who
put the signature in Ext. P 937
must have put the signature in Ext.
P 936 al so. Therefore, it _is proved
that there is not only simlarity
in the name but there is( close

simlarity bet ween t he t wo
signatures also. So, | hold that
P.W 146 had cast two votes. In the
result, I declare that the vote
cast against counterfoil No. 120847
(Ext . P936) in pol I i ng station

No. 115 and the vote cast against
counterfoil No.056691 (Ext. p 937)
in polling station No.56 are void."
Li kewi se while conmmenting on P.W 149 the Court held
as follows :
"According to the witness she had
cast vote in polling station No.91
as voter No.683. The correspondi ng
counterfoil, marked as Ext. P 942,
was shown to the wtness. She
denied the signature therein. Ext.
P 943, the counterfoil of voter
No. 1143 in Ext, P 78 was shown to
the witness. She deni ed t hat
signature al so. But on a bare
perusal of these two signatures it
can be seen that there is close
resenbl ance between the two. The
simlarity in name and the close
resenbl ance of the two signatures
inthe counterfoils would clearly
establish that P.W 149 had cast
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two votes. In the signature in Ext.

P 942 and 943 the first letter 'K

is so conspicuous and the style of

witing and the figure of the

signatures are exactly simlar

Under the above circunstances, |

hold that P.W 149 had cast two

votes. Therefore, the vote case

agai nst counterfoil No. 093440

(Ext.P 942) in polling station

No.91 and the vote cast against

counterfoil No. 091398 (Ext.P 943)

in polling station No. 89 are

decl ared void."

Simlar are the cases regarding 65 w tnesses at |east.
This is not seriously disputed by the |earned counsel for
the first respondent. Though the signatures are chall enged,
the learned judge overruling the objection raised by the
| earned counsel for the appellant herein that unless the
di sputed ' signat ures are conpared with t he adm tted
signatures, the sane cannot be taken into account proceeded
to conpare the signatures by hinmself and found that they are
either simlar or slightly varying.

It appears that the |earned Judge has decided the
guestion of void and invalid votes on insufficient materials
and evidence in the case. Majority of the w tnesses denied
that they have voted nore than once and they have also
denied their signatures in the counterfoils. Under such
ci rcunmst ances, the | earned judge could have sunmoned
docunents containing —admtted signatures for conparison by
an expert and also by conmparing them hinself. Instead the
| earned judge understood the hazardous task  of conparing
hundreds of di sputed signatures which are not ' having
i ndi vi dual characteristics to set aside the election of a
candi date, the appellant herein

The | earned Judge in the course of the judgnment has
observed as follows :

"Most  of the witnesses ei t her

deni ed their si gnhat ures or

expressed their inability - to

indentify their signatures. In the

case of sonme well-educated persons

when counterfoils containing the

signature were shown to them they

stated that they could not identify

the signatures. Every reasonable

prudent person would be able to

identify his signature whenever the

signature is shown to him"

Notwi t hst andi ng the above fact, nanely, the |earned
Judge whil e doubting the testinobny of the w tnesses, instead
of confronting themin a legal way to get the truth, junped
to his own conclusion. The learned judge in the course of
appreci ating the scope of Section 73 of the Evidence Act and
havi ng given a finding that under Section 73 of the Evidence
Act a disputed signature could be conpared only wth the
adnmtted signatures, proceeded to conpare the signatures
found in the counterfoils to find out whether both the
signatures were to be by the same person.

On the peculiar facts of this case, the | earned Judge
erred in taking upon hinself the task of conmparing the
di sputed signatures on the counterfoils without the aid of
an expert or the evidence of persons conversant wth the
di sputed signhatures. Therefore, the approach nmade by the
| earned judge is not in conformty wth the spirit of
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Section 73 of the Evidence Act. Though the rulings of this
Court in State vs. Pali Ram (AIR 1979 SC 14) and Fakhruddin
vs. State of Madhya Pradesh (AR 1967 SC 326) were brought
to his notice, the |earned judge proceeded to conpare the
di sputed signatures by hinmself and decided the issue. Wile
doi ng so, the | earned judge observed as follows :

"So all these witnesses are in the

habit of occasionally putting their

signature. Strangely enough nost of

the witnesses either denied their

signature or expressed their
inability to identify their
signature. Even in the case of sone
wel | - educat ed per sons when
counterfoils cont ai ni ng t he

si gnatures were shown to them they
stated that they could not-identify
the signatures. ~ Every reasonable
prudent person would be “able to
i dentify his signature whenever the
signatureis shown to him It  is
clear that these witnesses denied
their signatures or~ failed to
identify the signature wth a
definite purpose that at |east one
signature should not be taken as
the adnmitted @ signature so as to
make a conparison with the denied
signature. It is also possiblethat
the witnesses who had cast nore
than one vote pretended that they
could not identify any of the
signatures to nmake believe that
they had not cast nore than one
vote. The denial of the signatures
and the failure of these w tnesses
to identify their own signatures is
to be viewed in the background of
simlarity of the signatures found
in the various counterfoils."

Agai n the | earned Judge observed as follows :
"It is true that under Section 73
of the Evidence Act a disputed
signature could be conpared only
with the adnmtted signature or
signature proved to t he
satisfaction of the court to have
been witten or nade by that
person. Reliance was placed on the
decision reported in State (Delh
Adm.) vs. Pali Ram (AR 1979 SC
14) and contended that it is not
advi sabl e that a judge should take
up the task of conparing the
adm tted handwri ti ng with the
di sputed one to find out whether
the two agree with each other and
the prudent course is to obtain the
opi nion and assi st ance of an
expert. This opinion was expressed
by the Suprene Court in a crimna
case whil e considering the question
whet her the accused had committed
the of f ence of forgery and
chearing. In Fakhruddin vs. State
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of Madhya Pradesh (AIR 1967 SC
1326), the Suprene Court observed
that conparison of the handwiting
by the court with t he ot her
docunent s not chal | enged as
fabricated, upon its own initiative
and wthout the guidance of an

expert is hazar dous and
i nconcl usi ve. These observati ons
were nade in t he facts and

ci rcunst ances of such case. But, in
the instant case, conparison of the
signature found in the counterfoi

are made to ascertain whether both
signatures were put by the sane

person.”
EIR R I R I I IR R R I I I I I R I I P b I b I b b S O A O
"In “the instant case, severa

wi tnesses who are alleged to have
exercised their franchi se nore than
once-adnitted that their names have
been i ncluded in the electora
roll. They woul d-say that they cast
only one vote. ‘I n cases where their
nanmes are entered nore than once in
the electoral roll these w tnesses
adnmtted one ' entry and denied the
ot her. The count er f oi

corresponding to the admtted entry
inthe electoral roll nust contain
the signature of the voter. Even
though this signature has al so been
denied by the wtness or rather
failed to be identified by the
witness, it can safely be taken as
the admtted signature of the
wi tness. That signature could be

very wel | conpar ed wi th t he
signature appearing in the disputed
counterfoil."

khkkkhkhkhkkhkhkkhhhkhhhkhhhhhhkhhhkhhhkrkhkrkhkr*x

"So the standard of strict proof
can be insisted only in the
el ection petition wherein t he
election is sought to be set aside
on the ground of corrupt practice.
In the instant case it can only be
said that standard of proof should
be of high nature, as an election
petitionis not liable to be set
aside on vague or i naccurate
evi dence, and the court mnust uphol d
an election when two different
Vi ews are reasonably possible, from
t he evi dence adduced in the case."

R R I S I R I A R I I
"As already pointed out by ne the
close simlarity in the signature
in the counterfoils is also a
strong proof to show that the entry
related to the sane person. It is
al so inmportant to note that nost of
t he Wi t nesses deni ed their
si gnat ures in bot h t he
counterfoils. They coul d not
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identify their own signature and it

is also clear that nmany of these

wi t nesses changed their signatures

and put different signatures in the

deposition. In some cases t he

Wi t nesses were asked to gi ve

speci men si gnatures and t hese

speci men signatures were taken in

open court and they are marked as

exhibits in the case. The specinmen

signatures in many cases do not

tally with the signatures found in

the counterfoil of the voter, who

admttedly cast his vote as voter

agai nst a particular serial nunber.

Wth this broad outline in the

evidence | propose to consider the

evi dence of each Wi t ness who

al | egedly cast vote nore t han

once."

It is on the basis of such conclusion the | earned Judge
arrived at the finding that 269 votes were void as one voter
has voted twice. As pointed out earlier at least in the
cases of 65 such witnesses (that means 130 votes) where the
signatures are not admtted the findings of the |earned
j udge cannot be supported for the reasons given earlier. It
those 130 votes which were declared voi d and found polled in
favour of the appellant herein are taken into account in his
favour, certainly the appellant” mst be found to have
secured nore votes than the first respondent herein

The | earned Judge in our view was not right either in
brushing aside the principles laid dowmn by this Court in AIR
1979 SC 14 (supra) on the ground that it was not a crinina
case or taking upon hi nsel f the hazardous task of
adj udi cati ng upon the genui neness and authenticity of the
signatures in question even wthout the assistance of a
skilled and trained person whose services could have been
easily availed of. Annulling the verdict of popular will is
as much a serious matter of grave concern to the society as
enforcenent of |laws pertaining to crimnal offences, if not
nmore. Though it is the province of the expert to act as
judge or jury after a scientific conparison of the disputed
si gnatures with adm tted si gnat ur es, the caution
adm ni stered by this Court is to the course to be adopted in
such situations could not have been ignored unni ndful of the
serious repercussions arising out of the decision to be
ultimately rendered. To quote it has been held in AIR 1979
SC 14 (supra) ;

"The matter can be viewed from

anot her angle also. Although there

is no legal bar to the Judge using

his own eyes to conpare t he

di sputed witing wth the admtted

witing, even wthout the aid of

the evidence of any handwiting

expert, the Judge should, as a

matter of prudence and caution,

hesitate to base his finding with

regard to the identify of a

handwiting which fornms the sheet-

anchor of the prosecution case

against a person accused of an

of fence, solely on conparison nmade

by hinself. It is therefore, not

advi sabl e that a judge shoul d take




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 11

upon hinself the task of conparing

the adnmitted witing wth t he

di sputed one to find out whether

the two agree with each other: and

the prudent course is to obtain the

opi nion and assi st ance of an

expert."

The necessity for adhering to the said sound advise and
guidance is all the nore necessary in a case where hundreds
of signatures are disputed and the striking dissimlarities
noticed by the Court at the time of trial of the Election
Petition.

The | earned counsel appearing for the first respondent
was not able to convince us that the | earned Judge was right
in comparing the signatures  hinself at any rate in the
peculiar facts and circunstances of the case and rendering
the findings against the appellant herein. As we are
satisfied on the peculiar facts of this case also that the
| earned Judge was not right in deciding hundreds of the
di sput ed 'si-gnatures by conparing the counterfoils by hinself
to declare the votes as void, ~we need not go into other
argunent s advanced before us.

As we find that at least 130 votes are validly polled
in favour of the appellant for the reasons given earlier
then he nust be held to have secured 43 votes nore then the
first respondent herein.

In the result, we hold that the learned Judge was not
right in declaring the election of the appellant as void and
declaring the first respondent as duly el ected. Accordingly,
the appeal is allowed and the Election petition is dismssed
with costs throughout.




