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ACT:

Sales Tax-Inter-State sal es--Sale outside State but goods
delivered for consunption within State- Conpetence of States
to levy tax-Conditional |egislation--Power of Parlianment to
aut horise such taxation-President’s Adaptation  Order-Scope
of --Nature of Ret r ospective operati on- Enact nent
unconstitutional in Part-Effect -Madras General  Sales Tax
Act, 1939 (Mad. 9 of 1939), as adapted to Andhra, SS. 2(h),
22-Sal es Tax Laws Validation Act, 1956 (7 of 1956), ' S. 2-
Constitution of India, Arts. 246, 286, 301, 372, Sch.. VI,
List 1, Entry 42, List 11, Entry 54.

HEADNCTE
The petitioners were dealers carrying on business in the
City of Madras in the sale and purchase of yarn. The

dealers in the State of Andhra used to place orders for the
purchase of yarn with the petitioners in Madras, where the
contracts were concluded and the goods were delivered ex-
godown at Madras and thereafter despatched to the purchasers
who would take delivery of themwithin their State. The
present dispute related to sales in which property in the
goods sol d passed outside the State of
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Andhra, but the goods thenselves were actually delivered as
a result of the sale for consunption within that State.
After the coming into force of the Constitution of India the
President in the exercise of the powers conferred by Art.
372(2) made Adaptation Orders with reference to the Sales
Tax Laws of all the States, and as regards the Madras
General Sales Tax Act, 1939, he issued an Anmendnent
inserting a new section, S. 22 in that Act, which was a
verbati mreproduction of the Explanation to Art. 286 (i)(a)
of the Constitution. Gl July 13, 1954, the Board of
Revenue (Commercial Taxes) in the State of Andhra, acting on
the decision in The State of Bonbay and another v. The
United Motors (India) Ltd., and others, [1953] S.C R 1069,
call ed upon dealers in the State of Madras to subnit returns
of their turnover of sales in which goods were delivered in
the State of Andhra for consumption. Thereupon they filed
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the present petitions under Art. 32 O the Constitution
chal | engi ng the demand on the grounds, inter alia, that the
sal es proposed to be taxed were inter-State sales and that
they were inmune fromtaxation under Art. 286(2) O the
Constitution. Wile the petitions were pending the Supremne
Court pronounced on Septenber 6, 1955, its judgnment in The
Be gal Immunity Conpany Linmted v. The State of Bihar and
others, [1055] 2 S.CR 603, according to which t he
petitioners were not liable to be taxed. But before fina

orders were passed on the petitions Parlianment passed Sales
Tax Laws Validation Act, 1956, S. 2 whereof provided that no
| aw of a State inposing or authorising the inposition of tax
on inter-State sales during the period between April 1,
1951, and Septenber 6, 1955, shall be deene to be invalid or
ever to have been invalid nmerely by reason of the fact that
the sales took place in the course of the inter-State trade.
That section further provided that taxes |levied or collected
on such sal es during the aforesaid period shall be deened to
have been wvalidly levied or collected. It was the con-
tention '‘of  the State of Andhra that by reason of the
af oresaid provision it hadthe right to inpose tax on inter-
State sales during the aforesaid period. On the other hand
the petitioners contended, inter alia, that (1) S. 22 O the
Madras General Sales Tax Laws Validation Act, 1956, which
gave validity to | aws which inposed a tax, did not authorise
the inposition, (2) the Sales Tax Laws Validation Act was
ultra vires Art. 286(2), (3) S. 22 of the Madras Act was not
a "law of a State" within Art. 286(2) and 'S. 2 of the
i mpugned Act, (4) the inpugned-Act only validated |evies
already nmmde and did not authorise the initiation of fresh
proceedings for inposing tax, (5) S. 22 having been
unconstitutional when it was enacted and therefore void, no
proceedi ngs could be taken thereunder on the basis of the
Validation Act, as the effect of unconstitutionality of the
law was to efface it out of the statute book, and (6) the
proposed | evy was bad as infringing the Rule which provided
that the sale of yarn could be taxed only at one point. It
was al so contended that under the Constitution it was only
the Parlianent that has the conpetence to inmpose tax on
inter-State sales and that the Sal es Tax Laws Validation Act
1424

was bad in that it gave validity, to the laws of the State
to inpose the tax :

Held (Sarkar J. dissenting), that S. 22 of the WMadras
General Sales Tax Act, 1939, did in fact inpose a tax on the
cl ass of sales covered by the Explanation to Art. 286(1)(a)
but that it was conditional on the ban enacted on Art.
286(2) being lifted by law of Parlianment as provided
therein, and that it was therefore validated by S. 2 of  the
Sal es Tax Laws Validation Act, 1956.

The construction put upon the Explanation to Art. <286(1)(a)
of the Constitution in The Bengal |mrunity Conpany case that
it merely prohibited the outside States frominposing a tax
on the class of sales falling within the Expl anation and did
not confer on the delivery State any power to inpose a tax
on such sales has no application to a taxing statute of a
State the object of which was prinmarily to confer power on
the State to levy and col |l ect tax.

Section 22 and S. 2(h) of the Madras General Sales Tax Act
must be read together as’ defining the sales which are
taxabl e under the Act.

Mettur Industries Ltd. v. State of Madras, A l.R 1957 Mad.
362, The Msore Spinning and Manufacturing Co. Ltd. .
Deputy Commercial Tax Officer, Madras, A |l.R 1957 Mad. 368
and Dial Das v. P. S. Talwal kay, A I1.R 1957 Bom 71
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appr oved.

Mat hew v. Travancore-Cochin Board of Revenue, A l.R 1957 T.
C. 300, Cochin Coal Co. Ltd. v. The State of Travancore-
Cochin, (1956) 7 Sales Tax Cases 731 and The Covernment of
Andhra v. Nooney Govin arajulu, (1957) 8 Sales Tax Cases
297, di sapproved.

Queen v. Burah, (1878) 5 1.A 178 and In Ye The Del hi Laws
Act, 1912, etc. [1951] S.C.R 747, relied on :

Held (Per S. R Das, C J., Venkatarama Aiyar, S. K Das and
Vivian Bose, JJ.) that (i) the Sales Tax Laws Validation
Act, 1956, is in substance one lifting the ban on taxation
of interState sales and is within the authority conferred on
Parlianment tinder Art. 2 6(2) and further that under that
provision it was conpetent to Parlianent to enact a law with
retrospective operation

Punjab Province v. Daulat Singh, (1946) L.R 73 I.A 59,
di sti ngui shed.

The United Province v.” Atiga Bcgum [1940] F.C. R 110,

(2) the /Adaptation Order made by the President under Art.
372(2) is valid and is not open to attack on the ground that
it goes beyond the linmts contenplated by that Article.
(3)the expression " lawof a State " in Art. 286(2) and S. 2
of the Sales Tax Laws Validation Act nmeans whatever operates
as lawin the State, and that S. 22 of the Mdras Cenera
Sales Tax Act is a/lawwi thin those enactnents.
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(4) s. 2 of the Sales Tax Laws Validation Act validates not
only the levies already collected but also authorises the
i mposition of tax on sales falling within the  Explanation
whi ch  had taken place during the period specified in S. 2.
The Act is not a tenporary Act though its operation is
limted to sales taking place within a specified period.

Dial Das v. P. S. Talwal kay, A I.R 1937 Bom 71, in so far
as it held that it was not conpetent tothe State to  start
fresh proceedi ngs for assessnent, di sapproved.

(5) though S. 22 of the Madras General Sales Tax Act was
unconstitutional when enacted the effect of the wunconstitu-
tionality was not to efface it out of the statute / book
Unconstitutionality mght arise either because the lawis in
respect of a matter not within ‘the conpetence of the
| egi sl ature or because the matter itself being within the
conpet ence, its provisions offend some constitutiona
restrictions. Wiich a law which is not wthin t he
conpetence of the legislature is a nullity a lawon a topic
within its conpetence but repugnant to any constitutiona
prohibition is only unenforceable. 1In the latter class of
| egislation when once the constitutional prohibition is
renoved the | aw becones enforceable without re-enactmnent.
Where an enactnment is unconstitutional in part but valid as
to the rest, assuming that the two portions are severable,
it cannot be held to have been wiped out of the statute
book, as admittedly it nust remain there for the purpose of
enforcenent of the valid portion. Mreover in the view that
the inpugned lawis conditional legislation it cannot  be
hel d to have become non est.

Behram Khurshed Pesi kaka v. The State of Bonbay, [1955] I
S .CR 613 and A. V. Fernandez v. State of Kerala, [1957]
S.C.R 837, distinguished.

Bhi kaji Narayan Dhakras and others v. The State of Mdhya
Pradesh and a other, [1955] 2 S.C.R 589, relied on.

(6) under Entry 42 in List 1, Sch. VI | of t he
Constitution, legislation with respect to inter-State trade
and conmerce is exclusively wthin the conpetence of
Parliament. Under Entry 54, List 11, taxes on sal e of goods
is within the exclusive conpetence of the State Legislature,
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and reading the two Entries together Entry 42 nust be
construed as excluding the power to tax sale of goods. The

scheme of the Entries in the Lists is that taxation is
regarded as a distinct matter and is separately set out.
Entry 42, List 1, nust therefore be construed as not
i ncluding the power to inmpose tax on inter-State sales.

(7) the proposed inmposition does not infringe the rule that
the sal es of yarns should be subject to taxation at a single
poi nt because the proposed levy is by the State of Andhra
and the rule in question prohibits only multiple taxation in
the sane State.

Per Sarkar J.-The Sales Tax Act does not authorise the
taxation of a sal e under which goods are delivered in the
State of
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Andhra but the property in them passes outside that State.
The Explanation in S. 22 of the Act only contenplates a
State other than Andhra as the State inside which a sale
shal |l 'be deened to have taken place. The words " for the
purposes - of clause (a)(i) " have the sane neaning in the
Expl anation in Art. 286(1) as in the Explanation in S. 22 of
the Act, and the present case is not distinguishable from
the decision in The Bengal |Inmmunity Conpany Limted v. The
State of Bihar and others, [1955] 2 S.C R 603.

JUDGVENT:

ORI G NAL JURI SDI CTI ON:. PetitionsNos. 220, 222, 240 and 380
to 395 of 1955.

Petitions under Article 32 of the Constitution of India for
the enforcenent of Fundanental Rights.

1957. Dec. 10, 11, 12, 13, 17, 18, 19. 1958. Jan. 7, 8, 9.

D. Narsa Raju, Advocate-GCeneral for the State of Andhra
Pradesh and T. M Sen, for the respondent. The petitions
are premature and inconpetent as the facts of each
transaction of sale are yet to be(investigated and it i's not

possible to know the character of each sale, nor can it be
determ ned which sales can be and which cannot be taxed by
Andhra Pradesh.

[CH EF JUSTICE. You should be reasonably satisfied that the
sales are of such a nature that you can levy tax on them
before you i ssue a notice.

BOSE J. You nust state the facts on which you think you can
tax the sales.]

S. K. DAS J. Your stand is that all transactions could be
taxed by the delivery State.]

D. Narsa Raju. M/ State is taxing under the decision of
this Court in the United Mdtors case ( [1953]S. C. R

1069) .

[ Upon the counsel for the petitioners stating that he would
confine his arguments to the inposition of t.ax on
Expl anation sales only, which some of the transactions
i ndi sputably were, the Court indicated that it would hear
the petitions. ]

K. S. Krishnaswam |yengar, N. Srinivasan and R Ganapat hy

lyer, for the petitioners. The Andhra (Mdras) Act does not
seek to tax Explanation sales
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at all. It talks of property passing " only and as such
Andhra can tax only such sales where property passes in
Andhra. See Poppatlal Shah v. State of' Madras, ( [1953] S
C R 677). Section 22 does not enlarge the definition of
sales; it only restricts the power of the State to tax. The
explanation to s. 22, like the explanation to Art. 236(1),
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is merely for the purpose of defining what is an outside
sale and not for determ ning what is an inside sale. See

Bengal Immunity Conpany case ( [1955] 2 S. C R 603 at
640) . The power of the President under Art. 372(2) being
nmerely to bring the State laws into conformity wth Art.
286, s. 22, which was introduced by the Presidential Adap-
tation Order under Art. 372(2), cannot be construed as
permtting the inposition of tax on Explanation sales which
was prohibited by Art. 286. If s. 22 was construed to
permt such inposition it was unconstitutional, illegal and
void and must be deened to be non est. See Bengal Inmunity
Conpany case ( [1955] 2 S. C R 603 at 667). Wat did not
exi st could not be validated.

The Sales Tax Laws (Validation) Act, 1956, was not wvalid
| egi sl ati on under Art. 286(2). Article 286(2) only enpowers
Parliament to [|ift ~the ban on the inposition of tax on
inter-State -ales and after it has lifted the ban the State
| egi sl ature may inpose the tax.  Parlianent is not competent
to inpose sal es tax; such power is vested only in the State
| egi slatures. Article 286(2) does not give Parlianment power

to validate or ratify laws of the State |egislatures. The
power under Art. 286(2) can be exercised only once and
finally and fully, not partially. Parlianment can only [lift

the ban as fromthe day the power is exercised and riot
retrospectively. Punjab Province v. Daulat Singh, (73 1. A
59); Behram Khurshed Pesi kaka v. The State of Bonmbay ( [
1955 1 I S. C R 613, 654 and 655). ~The case of D aldas v.
Tal wal kar (A. 1. R\ 1957 Bom 71) has been wongly decided.
But even this decision helps the petitioners in so far as it
lays down that where tax had neither been collected nor
| evied the Validation Act did not confer power to assess or
| evy. The whol e

181
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policy of the Validation Act was to save the State from
di sgorging the, tax illegally collected. Both levy and

collection nust be within the period specified ins. 2 of
the, Act. Mettur Industries Ltd. v. The State of Midras (A
1. R 1957 Mad. 362) and Mysore Spinning and Manufacturing
Co. Ltd. v. Deputy Conmercial Tax Oficer (A" 1. R 1957
Mad. 368) are against the petitioners.

R Ganapathy Ilyer followed. Section 22 of the Andhra
(Madras) Act did riot enlarge the powers of taxation. Mathew
v. Travancore-Cochin Board of Reventue (A 1. R 1957 T. C.
300) . The wvalidation being for a tenporary period which
expired on Septenmber 6, 1.955, no action can be taken after
that date under the validated | aws. Kesavan Madhava Menon v.
The State of Bonbay, ( [1951] S. C R 228, 234, 235), S
Krishnan v. The State of Madras, ( [1951]S. C R 62 1,

and State of Punjab v. Mohar Singh,[1955 ] | S. C R

893). The tax being a sinole pointtax under the Act, and
the petitioners having already paid the tax at the tinme of
the purchase of the yarn fromthe MIls, no second tax was
payabl e. The Andhra (Madras) Act being a new Act the tax on
yarn is hit by the Essential Conmobdities Act (52 of 1952)
read with Art. 286(3) of the Constitution. Petitioners are
not deal ers in Andhra Pradesh and cannot be assessed. There
are no sales in Andhra; all sales being in Mudras.

V.L. Narasi mhanmoorthy, J. B. Dadachanji and Raneshtvar
Nat h, for the Mysore Spinning & Mg. Co., Ltd., and M nerva

MIls Ltd., (Interveners), supported the petitioners.
Section 22 does not authorise the inposition of tax on
Expl anation sales. It could not have been the intention of

the President to allowthe State to add a new category of
sales - the Explanation Sales -to be taxed. The |anguage of
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Art. 286(2) indicates that the |lifting of the ban is a
condition precedent to legislation by the States inposing
tax on inter-State sales. Alternatively, the power to tax
inter-State sales is with Parliament under Entry 97 of List
| of Schedule VII of the Constitution. Section 22 was w ped
out and obliterated by the judgment in the
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Bengal I nmunity Conpany case. See Behram Khurshed Pesikaka
v. The State of Bonbay, ([1955] 1 S. C R 613); Newberry v.
United States, (65 L. Ed. 913). The sanme interpretation
must be given to the explanation to s. 22 as has been given

to the explanation to Art. 286(1)(a). The non- obst ant e
clause in s. 22 has only the effectof subtracting
sonething fromthe power to tax andriot of adding to

it. Ram Narain Sons Ltd. v. Asst. Commissioner of Sales

Tax ([1955] 2 S.C..R 483); Aswi ni Kumar Ghosh v. Arbinda
Bose ([1953] SSC R 1, 22, 24);- A V. Fernandez v. The State
of Kerala, ([1957] S. C. R 837).

N. A. Pal khiwal a, "J. B. Dadachanji and Raneshwar Nath, for
Tata Iron & Steel Co., Ltd., (Intervener). There nust be a
factual levy before Parlianent can-validate it. Secti on
22(ii) renoves inter-State sales fromthe purview of the
Act. Fernandez’s case supports this contention. On a proper
construction of Art. 286(2), according to the decision in
the Bengal Immunity Conpany case, there was no levy on
interState sales and there was nothing for Parlianent to
l[ift the ban for. ( [ 1955 ] 2 S. C R 603, 621, 662, 667).
There is a vital ‘difference between retrospective and
retroactive operation. There is no power in Parlianent to
val i dat e ex post facto a violation of  Art. 286(2).
Parliament nust first |lift the ban and then the State
legislation nay cone inposing tax on- inter-State sales.
Parliament is conmpetent to prevent what ot herw se would have
been a violation of the Constitution, but it 'is not
conpetent to condone an acconplished violation. Section 2
of the Validating Act will operate only where t axes have
al ready been collected or have been finally assessed.

P. N. Bhagwati and .1. N. Shroff, for Pashebbha

Patel & Co., Ltd., (Intervener) supported the petitioners.

D. Narsa Raju, Advocate-CGeneral of Andhra Pradesh and T.
M Sen, for the respondents. Article 372(2) -nust take
regard of the provision of the Constitution to bring the
State laws into conformity wth which the power of
adaptation is to be exercised. That provision
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is Art. 286. Inplicit in Art. 286(1) is the recognition
that the delivery State al one may tax. The -President would
be acting within his power to enable the delivery State to
tax -Such power is in accordance with the provisions of  the
Consti tution. The power of the legislature to bring the
laws in accordance with the Constitution is conferred upon
the President. Consequently, the explanation to s. 22 can
be read along with the definition of sale and it does add to
that definition by bringing Explanation sales within it.

K. V. Subramania lyer, D. N. Mikherjee and B. N.  Ghosh,
for Mdura MIls Co., Ltd., (Intervener). The Adaptation
Order made by tile President is not '"law of a State’ wthin
the nmeaning of the Validating Act. ’'Law of a State’ in the
Validating Act nust nean the sane thing as in Art. 286(2).
The President exercising power under Art. 372(2) is not
controlled by Art. 286; he exercises a power which bel ongs
to the President and not a power on behalf of the State.
Section 22 of the Andhra (Madras) Act is not |aw nade by the
State Legislature and is not validated by the Validating
Act . The power of inposition of sales tax on inter-State
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sales was taken away fromthe States. The bail under Art.
286(2) is only in respect of existing laws; there is no
power in the States to enact |aws inposing tax on interstate
sal es. The power to inpose tax on inter-State sales is
within the exclusive domain of Parlianent under Entry 42 of
List | of the Seventh Schedul e of the Constitution and Entry
54 of List 11 nust be construed as not including such power.
A reference to Art. 301 reinforces this interpretation. The
freedomunder Art. 301 includes freedomfrom sales tax. See
The Conmonwealth v. The State of South Australia, (38 C L.
R 408). The Validation Act is not legislation within Entry
42. See Bank of NN S. W v. The Conmmnwealth, (76 C L. R
1, 381l); Robbins v. Taxing District of Shelby County ((1877)
30 L. Ed. 694); MLeod v. Dilworth Co. ((1944) 88 L. Ed.
1304) .

C K. Daphtary, Solicitor-General of India, G N
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Joshi ~and T. M- Sen, for the Union of India (Intervener).
The Sales Tax Laws Validation Act, 1956, is valid
| egislationtinder Art. 286(2). In effect and in substance
the Validation Act is a | aw whi ch renoves the ban inposed by
Art. 286(2), and is not really a Validating Act. Article
286(2), 1in respect of existing |laws, nerely said that they
shoul d not be effective or operative. It did not take away
the conpetency of 'thelegislatures to make |aws providing
for taxes oil inter-State sales. Such a |law nay be agai nst
the provision of the Constitution, but that does not repea
or obliterate it. It is only in abeyance. See Bhi kaj
Narain Dhakra,s and others v. The State Of Madhya Pradesh
and anot her, ([ 1955] 2 S.C.R589, 600). Legislative power
generally includes the power to |egislate retrospectively.

There is no limtation in Art. 286(2) as respects
retrospective |egislation. Parliament could, therefore,
lift the ban retrospectively. Section 22 is a piece of
conditional |egislation. As _soon as the ban under  Art.
286(2) was lifted by Parlianment it came into operation. The
Validation Act is not a tenmporary statute. A tenporary

statute is one which says that it is to be effective for a
particul ar period. The Validating Act operates even now and
is effective, though it is in respect of sales of a
particul ar period. It is open to the States to initiate
proceedi ngs now for taxing the Explanation sales nade during
the period nentioned in s. 2 even though no such proceedings
had been taken during that period. Entry 42 of List | which
reads: " Inter-State trade and comerce does not _confer
any power of taxation on Parliament. In the schene of our
Constitution a general Entry does not include the power of
taxation. Taxes, duties, etc., are enunerated in a separate
group in Entries 82-92 in List I.

V. K. T. Chari, Advocate-CGeneral for the State of - Mdras,
B. R Copal akrishnan and T. M Sen for the State of Madras

(I'ntervener). In construing s. 22 of the Andhra (\Madras)
Act regard nust be had to the law as it stood till Septenber
6, 1955, when judgment was delivered in the Bengal |munity
Conpany case. In view of the decision in the United Mtors
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case ([1953] Ss. C R 1069, 1085, 1086, 1093, 1094),
Expl anation sales were regarded as 'inside sales” in the

delivery State, and the delivery State was entitled to tax
sales. The law of a State which inposed tax on Explanation
sales would remain on the statute book, in spite of the
decision in The Bengal |Imunity Conpany case, but could not
be enforced. See Bhikaji Narain Dhakras and others v. The
State of Madhya Pradesh and another ([1955] 2 S.C.R 589);
U ster Transport Authority v. James Brown & Sons Ltd.
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((1953) Northern Ireland Reports 79). Section 2 of the
Validating Act refers to such a | aw.

Mahabir Prasad, Advocate-Ceneral for the State of Bihar
Raj eshwar Prasad and S. P. Varma, for the State of Bihar
(Intervener); G C Mthur and C. P. Lal, for the State of
Uttar Pradesh (Intervener) supported the respondents and the
Uni on of India.

R. Ganapathy lyer, for the petitioners, replied.

K. V. Subramania Iyer, for Mdura MIls Co., Ltd.,
(I'ntervener), also replied with the perm ssion of the Court.
1958. March 1. The judgnment of Das C. J., Venkatarama

Aiyar, S. K Das and Vivian Bose, JJ. was delivered by
Venkatarama  Aiyar J. ‘Sarkar J. delivered a separate
j udgrent .
VENKATARAMA Al YAR J.-The petitioners are dealers carrying on
business in the City of Madras in the sale and purchase of
yarn, and they have filed the present applications under
Art. 32 of the Constitution for the issue of a wit of
prohi bition or other appropriate wit restraining the State
of Andhria from taking proceedings for inposing tax on
certain sales effected by themin favour of nerchants who
are residing or carrying on-business in what is now the
State of Andhra Pradesh, on the ground, inter alia, that the
said sales were made in the course of inter-State trade, and
that no tax could be levied on them by reason of the
prohi bition contained in Art. 286(2) of the Constitution
The course of dealings between the parties resulting
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in the above sal es has been set out in para. 5in Petition
No. 220 of 1955. It is therein'stated that the dealers in
Andhra woul d pl ace orders for the purchase of yarn with the
petitioners in Madras, that the contracts woul'd be concl uded
at Madras, that the goods would be delivered ex-godown at
Madras and woul d thereafter be despatched to the purchasers
either by lorries or by rail as mght be directed by 'them
that when the goods were sent by rail, the railway receipts
would be taken either in the nane of the consignees, and
sent to themby post or in the nane of the consignor and
endorsed to the purchasers and delivered to themin /Madras
or sent to them by post endorsed in favour of a bank and the
purchasers would take delivery of those receipts after
payment to the bank. It is said that in all cases price of
the goods was paid in Madras.
On the above allegations, it is manifest that the sales
mentioned therein are not all of the same kind, and in point
of law, the incidents attaching to them night be different.
A consideration of the validity of the inposition wth
reference to the several classes of sales nentioned above
would he wholly airy and pointless without a determination
of the facts relating to them which, however, have not been
i nvesti gat ed. Counsel for the petitioners, however ,
concedes that the, dispute in these proceedings is confined
to the proposed inposition of tax, in so far as it relates
to sales of the character nmentioned in the Explanation to
Art. 286(1)(a), that is to say, sales in which the property
in the goods sold passed outside the State of Andhra but the
goods thensel ves were actually delivered as a result of the
sale for consunption within that State. These sales have
been referred to in the argunents before us as "Explanation

sales ", and it will be convenient to adopt that expression
inreferring to themin this judgment.
It will be seen that the above sales would all of them have

been intrastate, so long as the Andhra State forned part of
the conposite State of Madras, and questions of the
character now agitated before us could not then have arisen.
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On Septenber 14, 1953,
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Parliament enacted the Andhra State Act (30 of 1953),
whereby a separate State called the State of Andhra was
constituted incorporating therein territories which had
previously thereto forned part of the State of Madras, and
this Act canme into force on Cctober 1, 1953. Under s. 53 of
the Andhra State Act, the laws in force in the territories
in the Andhra State prior to its constitution are to
continue to be in force even thereafter, and one of those
laws is the Madras CGeneral Sales Tax Act (Madras 9 of 1939),
hereinafter referred to as the Madras Act. Section 54 of
the Andhra State Act conferred on the Governnment a power to
adapt laws for the purpose of facilitating the application
of any |law previously made, and in exercise of the power
conferred by this section, an Adaptation O der was passed on

Novermber 12, 1953, whereby the word " Andhra " was
substituted for~ the wrd "Madras" in the Madras Act. W
shall ' hereafter refer to the Madras Act as continued and

applied. in the State of Andhra as the Andhra (Madras)

Act .

It will be convenient at this stage to refer to the rel evant
provisions of this Act. The preanble to the Act states that
" it is expedient to provide for the |levy of a general tax

on the sale of goodsin the State of Madras". "Sale" is
defined in s. 2(h), omtting what is not nmmterial, as
neaning " every transfer of the property in goods by one

person to another in the course of trade or business for
cash or f or def erred paynent or ot her val uabl e
consideration." Section 2(i) defines " turnover " as " the
aggregate anount for which goods are either bought by or
sold by a dealer, whether for cash or for deferred  paynent
or other valuable consideration ". Section-3 is the charging
section and provides that every dealer shall pay for each
year tax on his total turnover for such year. By the Mudras
CGeneral Sales Tax (Amendment) Act No. 25 of 1947, a new
Expl anati on was added to the definition of " sale ", and it
is as foll ows:

Expl anation 2: Not wi t hst andi ng anything to the contrary in
the Indian Sale of (Goods Act, 1930, the sal e-or purchase of
any goods shall be deened, for
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the purposes of this Act, to have taken place in this
Province, wherever the contract of sale or purchase night
have been nade-

(a) if the goods were actually in this Province at the tinme
when the contract of sale or purchase in respect thereof was
made, or

(b) in case the contract was for the sale or purchase of
future goods by description, then, if the goods are actually
produced in this Province at any tinme after the contract of
sal e or purchase in respect thereof was nade."

This amendnent cane into force on January 1, 1948.

In Poppat |l al Shah v. The State of Madras (1), this Court
had to consider the scope of the definition of " sale " _in
s. 2(h) and of Explanation 2, and it was therein held that
though the power to tax a sale was really a power to tax a
transaction of sale and a |aw inposing such tax would be
conpetent if any of the ingredients of sale had taken place
within the State, the Madras Act had, by its definition of "
sale " ins. 2(h) prior to the enactnent of Explanation 2,
imposed a tax only when the property in the goods passed
within the State, and that in respect of sales which had
taken place prior to the amendment, the tax would be
unaut horised if the property in the goods passed outside the
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State of Madras. It was al so observed that after the
amendnent came into force, a tax on a sale which cane within
Expl anation 2 woul d be valid. That was the position in [|aw
under the Mdras Act prior to the enactnent of t he
Consti tution.

It is now necessary to refer to the changes effected in the
| aw by the Constitution. Article 286, which is relevant for
the present purpose, is as foll ows:

286(1). " No law of a State shall inmpose, or authorise the
i mposition of, a tax on the sale or purchase of goods where
such sal e or purchase takes place-

(a) outside the State; or

(b) in the course of the inport, of the goods into, or
export of the goods out of, the territory of India.

(1) [1953] S.C.R 677.

182
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Expl anati on. - For-t he purposes of Sub-clause (a), -a sale or
purchase shal |l be deened to have taken place in the State in
which the ~goods have actually been delivered as a direct
result of such sale or- purchase  for the purpose of
consunption in that State, notw thstanding the fact that
under the general lawrelating to sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State.

(2) Except in so far as Parlianent may by |aw otherwi se

provide, no law of a State shall inpose, or - authorise the
i mposition of, a tax on the sale or purchase of any goods
where such sale or purchase take,,; place in the course of

interstate trade or commerce

Provided that the President may by order direct that any tax
on the sale or purchase of goods which was being |lawfully
| evied by the Governnent of any State inmediately before the

comencenment of this Constitution shall, notw thstanding
that the inposition of sucli- tax is contrary to the
provisions of this clause, continueto be levied until ' the,

thirty-first day of March, 1951.

(3) No law nade by the Legislature of a State inmposing, or
aut horising the inposition of, a tax on the sal e or purchase
of any such goods as have been decl ared by Parlianent by | aw
to be essential for the life of the community shall have
effect unless it has been reserved for the consideration of
the President and has received his assent." Article 372(2)
enacts that,

" For the purpose of bringing the provisions of any lLaw in
force in the territory of India into accord wth the
provisions of this Constitution, the President may by order
make such adaptati ons and nodifications of such [aw, whether
by way of repeal or anmendnent, as nmay be necessary or
expedi ent, and provide that the law shall, as from such date
as may be specified in the order, have effect subject to the
adapt ati ons and nodifications so made, and any such
adaptation or nodification shall not be questioned in any
court of law "

In exercise of the power conferred by this provision,
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the President made Adaptation Orders with reference to the
Sal es Tax Laws of all the States, and as regards the Madras
Act, he issued on July 2, 1952, the Fourth, Amrendnent
inserting a new section, s. 22 in that Act. It runs as
fol | ows:

" Nothing contained in this Act shall be deened to inpose or
aut horise the inposition of a tax on the sale or purchase of
any goods where such sale or purchase takes place-

(a) (i) outside the State of Madras, or
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(ii)in the course of inport of the goods into the territory
of India or of the export of the goods out of such
territory, or

(b) except in so far as Parlianent may by |aw otherw se
provide, after the 31st March, 1951, in the course of inter-
State trade or comerce, and the provisions of this Act
shal | be read and construed accordingly.

Expl anation:-For the purposes of cl. (a) (i) a sale or
purchase shall be deened to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of
consunption in that State, notw thstanding the fact that
under the general law relating to sale of goods the property
in the goods has by reason of such sale or purchase passed
in another State."

It will be noticed that the Explanation to Art. 286 (1) (a)
is reproduced verbatimin s. 22 of the Madras Act. The true
meani ng and scope of this |Explanation came up for
consi deration before this Court in The State of Bonbay and
another . 'v. The United Mtors India Ltd., and others (1).
Therein, it was held by a mgjority that though the sales
falling within the Explanation would, in fact, be in the
course of interState trade, they becane, by reason of the
fiction introduced therein, invested with the character of
intra-State sales, and would be liable to be taxed by the
State within which the goods were delivered for consunption.
Acting on this judgnent, the Board of ~Revenue (Commercia
Taxes) Andhra State, \issued a

(1) [21953] S.C.R 1069.
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notification on July 13, 1954, calling upon dealers to
submit returns of their turnover of sales in which goods
were delivered in the Andhra State for consunption, and a
copy thereof was sent to the Madras Yarn Mer chant s’
Associ ation, of which the petitioners are nenbers. The
Associ ation disputed the liability of the Madras dealers to
pay any tax in respect of the sales to the Andhra /deal ers,
and after sone correspondence, the Andhra State finally
i ssued on June 30, 1955, notices to the petitioners to send
their returns of turnover by July 15, 1955, failing which it
was stated that assessments would be nmade on - the best
judgrment basis, and that, further, the dealers would be
liable to the penalties prescribed by the | aw (Vi de Annexure
H to the petition). Thereupon, the petitionera have filed
the present petitions challenging the validity of the demand
made by the Andhra State on the ground, inter alia, that the
sal es proposed to be taxed were inter-State sales, and that
they were inmmune fromtaxation under Art. 286(2). These
petitions were filed on various dates in July and August,
1955.

Wiile they were pending, the question of the true scope of
the Explanation to Art. 286 (1) (a) cane up again for
consideration before this Court in The Bengal |munity
Conpany Limted v. The State of Bihar and others (1). By
its judgnment dated Septenber 6, 1955, this Court held, again
by a najority, that the sales falling within the Expl anation
being inter-State in character, could not be taxed by reason
of Art. 286(2), unless Parlianent lifted the ban, that the
Expl anation to Art. 286 (1) (a) controlled only that clause
and did not limt the operation of Art. 286 (2), and that
the law had not been correctly laid domm in The United
Motors case (2). On the decision in The Bengal Imunity
Conpany case(1l) it cannot be doubted that the claimof the
Andhr a State to t ax Expl anati on sal es woul d be
unconstitutional, and indeed, that was admtted by the State
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in a statenent filed on Cctober 21, 1955, wherein it was
stated that having regard

(1) [1955]2 S.C.R 603.

(2) [1953] S.C.R 1069.
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to the decision aforesaid, the petitions mght be allowed
but without costs. Before final orders were passed on the
petitions, however, the Sales Tax Validation Odinance No.
1l of 1956, was pronul gated on January 30, 1956, and that
was |ater replaced by the Sales Tax Laws Validation Act (7
of 1956) and that <came into force on March 21, 1956.
Section 2 of this Act runs as foll ows:

" Notw t hstandi ng any judgnent, decree or order of any court
no law of a State inposing; or authorising the inmposition
of, a tax on the sale or purchase of any goods where such
sale or purchase took place in the course of inter-State
trade or comerce during the period between the 1st day of
April, 1951, and the 6th day of Septenber, 1955, shall be
deened to be invalid or ever to have been invalid nmerely by
reason of the fact that such sale or purchase took place in

the course of interstate trade or commerce; and all such
taxes levied or collected or purporting to have been I|evied
or collected during the aforesaid period shall be deened
al ways to have been validly levied or collected in

accordance with | aw "

On February 19, 1957,  the Andhra State which had becone the
State of Andhra @ Pradesh wunder s. 3 (1) of the States
Reor gani sation Act (37 of 1956) filed a fresh statenment that
by reason of the Validation Act the State was entitled to
i npose a tax on the Explanation sales, whichhad taken pl ace
during the period between the 1st day of April, 1951, and
the 6th day of Septenber, 1955 (which will _hereinafter be
referred to as the specified period), and that the petitions
shoul d therefore be dism ssed.

The petitioners challenge the correctness of this position.
They contend that the Andhra (Madras) Act does not, in fact,
inpose a tax oh the Explanation sales, and that, in
consequence, the Validation Act can have no effect on it;
that the Validation Act is itself unconstitutional and void;
that the Act even if valid, does not validate s. 22 of the
Andhra (Madras) Act; that it validates only levies and
coll ections of tax al ready made, and does not authorise the
initiation
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of fresh proceedings for assessment of tax or for realisa-
tion of the same; that even if the Act authorised fresh
i mposition of taxes, that could not be done without further
| egislation pursuant thereto by the State, and that no
action could be taken on the basis of s. 22 of the -Andhra
(Madras) Act, as, being unconstitutional when enacted, it
was for all purposes non est ; that tax on the sale of yarn
coul d under the Act be levied only at a single point and the
State of Madras having inposed a tax on the sale of  goods
now proposed to be taxed, the Andhra State could not inpose
a tax once again on the sale of the self-same goods, —and
that, further, the tax on yarn would, so far as the Andhra
State is concerned, be bad as being hit by the Essentia
Commodities Act (52 of 1952), read with Art. 286 (3).

It rmust be mentioned that simlar to the Adaptation Order
whi ch enacted s. 22 in the Madras Act, there were Adaptation
Orders by the President with reference to the Sal es Tax Laws
in all the States, and provisions simlar to s. 22 were
enacted therein. As any decision by this Court on the
guestions raised in the petitions nust conclude sinlar
guestions wunder the Ilaws of other States, those States
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applied for and obtained perm ssion to intervene in these
proceedi ngs, and we have heard the Advocates-Ceneral of
Madras, Uttar Pradesh and Bi har on the questions. As the
main point for determination is the vires of the Sales Tax
Laws Validation Act (which will hereinafter be referred to
as the impugned Act), the Union of India has intervened, and
the learned Solicitor-Ceneral has addressed us on the
guestions relating to the validity of that Act. Certain
assessees who are interested in the decision of the above
guestions also applied for and obtained permssion to
i ntervene, and t hey are the Mysor e Spi nni ng and
Manuf acturing Co., the Mnerva MIls, Ltd., the Tata Iron
and Steel Co. Ltd., and the Madura MIls Co. Ltd., and
counsel appearing for them have, in general, supported the
petitioners.

Counsel for the Madura M1ls Co. Ltd., raised a further
contention different fromand inconsistent with
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the position taken by the petitioners and other inter.
veners,  ‘and that is that under Entry 42 in List | of the
Seventh Schedule to the Constitution, inter-State trade and
conmerce is the exclusive domain of the Union Legislature,
that tax on inter-State sales is conprised therein, that the
St ates have accordingly no power to tax such sales, and that
Parlianment is not conpetent to authorise themto inpose such
a tax, and that, accordingly, the inmugned Act is wholly
m sconcei ved and i noperative.

On these contentions, the questions that arise for our
determ nation are:

(1) Wether the Andhra (Madras) Act, in fact, inposes a tax
on the class of sales falling within the Explanation to Art.
286 (1) (a);

(I'r)ywhet her the inpugned Act is ultra vires the ground that
it is not authorised by the terns of Art. 286(2);

(Ir1r) (a) Whether s. 22 of the Andhra (Madras) Act is within
the protection of the inmpugned Act, and

(I'11)(b) Whether the inpugned Act 'validates only levies and
col l ections nade during the specified period, or whether it
authorises the inposition and collection of taxes on such
sales in future;

(I'V)Whet her s. 22 of the Madras Act was null and void on the
ground that it was in contravention of Art. 286 (2), and
whet her the proceedi ngs sought to be taken thereunder on the
strength of the inpugned Act are inconpetent;

(V) Wether tax on inter-State sales ~is wthin t he
excl usi ve conpetence of Parlianent, and whether the i npugned
Act is, in consequence, bad as authorising the “States to
levy tax ;

(V1) Whet her the proposed inposition of tax is illegal on the
ground that successive sales of yarn are subject under the
law to be taxed at only one point, and as the “State of
Madras has already taxed the present sales, the State of
Andhra cannot again levy a tax on them; and

(VI1)Whether the proposed inposition of tax on yarn by the
Andhra State is hit by the Essential Commodities Act, read
with Art. 286(3), and is illegal?
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(1): The first question that falls to be determined is
whet her the Andhra (Madras) Act, in fact, inmposes a tax on
the Explanation sales. Only if it does that, would the
further questions as to the vires and the operation of the
i mpugned Act arise for consideration. We have already
referred to the rel evant provisions of the Madras Act and to
the decision of this Court in Poppatlal Shah v. The State of
Madras (1), wherein it was held that under the definition of
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" sale " in s. 2(h) of that Act and apart from the
Expl anations to it which are not naterial for the present
di scussion, power had been taken by the Province of Madras
to tax only sales in which property in the goods passed
inside the State. It nust, therefore, be taken that wunder
the Act, as it stood prior to the Constitution, the State of
Madras had no power to inpose a tax on sales of the kind
nentioned in the Explanation to Art. 286 (1)(a). Now, the
guestion is whether the Adaptation Order of the President
(Fourth Anendment) dated July 2, 1952, has, by the insertion
of s. 22 in the Madras Act, altered the position. The
contention of the respondent is that it has, because it has
bodily incorporated the Explanation to Art. 286 (1) (a) in
the section itself, and as under that Explanation, all sales
falling within its anbit would be sales inside the State of
Madras, they becane taxable as sales within the definition
ins. 2 (h) _of the Madras Act; and that accordingly
under s. 22 of the Andhra (Madras) Act the Explanation
sal es becone taxable by the Andra State as sales within that
State.

The petitioners dispute thi's position, and contend that that
is not the true effect of the Explanation, and that properly
construed, it does not authorise the in position of any tax
which was not |eviable under the provisions of the Act,
prior to its enactnent. It is argued that the object of
Art. 286 of the /Constitution was nerely to i mpose
restrictions on the power which the States had under Entry
54 in List 11 to enact | aws inposing tax on sales, and that,
in that context, the true scope of the Explanation to Art.
286 (1) (a) was that it nmerely took away fromthe State its
power to

(1) [21953] S.C R 677.
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tax a sale in which the property passed inside it | if the
goods were actually delivered under the sale for consunption
in another State and not to confer on the delivery State a
power to tax such a sale, and that the Explanation ins. 22
which is, word for word, a reproduction of the Explanation
to Art. 286 (1) (a) must be construed as having the sane
import. Reliance is placed in support of this contention on
the following observations of this Court in The Benga
I munity Conpany case(1l) at p. 640:

" In clause (1) (a) the Constitution nakers have placed a
ban on the taxi ng power of the States with respect to sales
or purchases which take place outside the State. Lf the
matter had been left there the ban would have been
i nperfect, for the argunent would have still remained as to
where a particular -,ale or purchase took place. Does a
sal e or purchase take place at the place where the contract
of sale is nade, or where the property in the goods passes
or where the goods are delivered ? These questions are
answered by the Explanation. That Explanation is 'for the
purposes of sub-clause (a)’, i.e., for the purpose of
explaining which sale or purchase is to be regarded as
havi ng taken place outside a State. By saying that a Parti-
cular sale or purchase is to be deemed to take in a
particular State the Explanation only indicates that such
sale or purchase has taken place outside all other States.
The Explanation is neither an Exception nor a Proviso but
only explains what is an outside sale referred to in sub-

clause (a). This it does by creating a fiction. That
fiction is only for the purposes of subclause (a) and cannot
be extended to any other purpose. It should be limted to

its avowed purpose. To say that this Explanation confers
| egi sl ative power on what for the sake of brevity has been
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called the delivery State is to use it for a collatera
purpose which is not permissible. .Further, it is utterly
illogical and untenable to say that article 286 which was
introduced in the Constitution to place restrictions on the
| egislative powers of the States, by a side wind, as it
wer e,

(1) [1955] 2 S.C. R 603.

183
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gave enlarged | egislative powers to the State of delivery by
an explanati on sandwi ched between two restrictions. Thi s

construction runs counter to the entire schene of the
article and the explanatiion and one may see no justification
for inputing such indirect and oblique purpose to this
article.™”

Now, the contention of the petitioners is that these
observations are -decisive of- the present controversy,
because the same provision expressed in ipsissim verba
cannot | have one meaning in Art. 286(1) (a) and quite a
different._one in s. 22 of the Madras Act; and on the
construction put by this Court on the Explanation to Art.
286(1) (a), the Explanation to s. 22 of the, Andhra (Madras)
Act nust be interpreted as prohibiting States other than
Andhra from taxi ng sal es under which goods are delivered for
consunption outside those States, even though property
passed inside them / and not as authorising the State of
Andhra to tax sales in which goods are delivered therein for

consunption , even' though propertyin the goods passed
outside that State. It is argued that this conclusion is
reinforced by the opening words of s. 22, ~viz., "Nothing

contained in this Act shall be deenmed to inpose or authorise
the inposition of a tax on the sale or purchase  of any
goods". The effect of this, it is said, is to inmpose a
restriction on the power which the State previously
possessed, of taxing sales comng within the definition in
s. 2 (h) and not to enlarge it. The decision in Governnent
of Andhra v. Nooney Govindarajulu (1) is cited in support of
t hese contentions.

The error in this argunment lies in this that it focusses
attention exclusively on the terms in which the Explanations
are couched in Art. 286(1) (a) and in.s. 22 and conpletely
over|l ooks the fundamental difference in the context ~ and
setting of these two enactnments. The scope and purpose of
Art. 286 have been considered at length in the decisions  of
this Court in The United Motors case (2) as also in The
Bengal Immunity Conpany case (3), and it is sufficient to
briefly recapitulate them Under Entry 48 in List 11 of the
(1) (1957) 8 Sales Tax Cases 297. (2) [1953] S.C R, 1069.
(3) [1955] 2 S.C. R 603.
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Seventh Schedule to the Governnent of India Act, 1935, the
Provi nci al Legislature had the exclusive conpetence to enact
a lawinmposing a tax on the sale of goods, and under s. 99
(1), such a law could be nade " for the Province or for —any
part thereof ". In Wallace Brothers & Co. Ltd. v. Incone-tax
Conmi ssioner (1), the question arose as to the validity of
certain provisions of the Indian Incone-tax Act, which
sought to tax non-resident foreigners in respect of their
foreign incone. The Indian Legislature had under Entry 54
in List I of the Governnent of India Act power to enact |aws
i mposing tax on incone other than agricultural incone, and
under s. 99(1) the law could be nade " for the whole of
:British India or for any part thereof ". It was held by the
Privy Council that the requirenments of s. 99 were satisfied
if there was sufficient territorial connection between the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 46

State inposing the tax and the person who was sought to be
taxed, and the receipt of income by the assessees in British
India furnished sufficient nexus to give validity to the
| egislation inmposing tax on their foreign incone. |If this
doctrine of nexus is applicable to laws imposing tax on
sales-and it was applied by this Court to those laws in the
United Mdtors case (2) at p. 1079 and in Poppatlal Shah's
case (3) at pp. 682-683-then it would be conpetent to the
State to enact a |aw i nposing a tax on sales not nerely when
the property in the goods passed within the State but even
when it (lid not, if there was sufficient connection between
the State and the transaction of sale, such as the presence
of the goods in the State at the date of the agreenent, as
was held recently by this Court in Tata Iron & Steel Co.
Ltd. v. State of Bihar(4). |In fact, acting on the nexus
theory the Legislatures of the States enacted Sal es Tax Laws
adopting one or nore of the nexi as the basis of taxation.
This resulted in nultiple taxation, as a consequence of
which the free flow of commerce between the States becanme
obstructed and the | arger economc interests of the country
suf fered. It was to repair thi's nischief that t he
Constitution, while

(1) (21948) L.R 75 | A 86.

(2) [1953] S.C.R 1069.

(3) [1953] S.C R /677.

(4) [1958] S.C. R 1355.
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retaining the power in the States to tax sales under Entry
54 in List Il sought to inpose certain restrictions on that

power in Art. 286. One of those restrictions is. contained
in Art. 286(1)(a) which prohibits a State from taxing
outside sales. The Explanation now under consideration is
attached to this provision, and it isin this context, viz.,
in its setting in an Article, the object of which was to
i npose fetters on the |egislative powers of the States, that
this Court observed that though positive in form it was in
substance negative in character, (and that its true / purpose
was not to confer any fresh power of taxation on the / State
but to restrict the power which it previously  had  under
Entry 54.

These considerations wll <clearly be in apposite i'n
construing a taxing statute |ike the Madras Act, the object
of which is primarily to confer power on the State to |evy
and collect tax. Wen we find in such a statute a provision
containing a prohibition foll owed by an Explanation which is
positive inits ternms, the true interpretation to be put on
it is that while the prohibition is intended to prevent
taxation of outside sales on the basis of the nexus
doctrine, the Explanation is intended to authorise taxation
of sales falling within its purview, subject of course to
the other provisions of the Constitution, such as Art. 286

(2). It should be renmenbered that unlike the Constitution
t he law of a State can speak only wthin its own
territories. It cannot operate either to invest another

State with a power which it does not possess, or divest it
of a power which it does possess under the Constitution

Its mandates can run only within its own borders. That
bei ng the position, what purpose would the Expl anation serve
in s. 22 of the Madras Act, if it nerely meant that when
goods are delivered under a contract of sale for consunption
in the State of Madras, the outside State in which property
in the goods passes has no power to tax the sale ? That is
not the concern of the State of Madras, and indeed, the
Legi sl ature of Madras would be inconpetent to enact such a
law. In its context and setting, therefore, the Explanation
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to s. 22 nust nmean that it
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authorises the State of Madras to inpose a tax on sales
falling withinits purview Thus, while in the context of
Art. 286 (1) (a) the Explanation thereto could be construed
as purely negative in character though positive in form it
cannot be so construed in its setting in s. 22 of the Mdras
Act, where it must have a positive content.

Nor is there nmuch force in the contention that the non-
obstante clause in s. 22 has only the effect of substracting
something fromthe power to tax conferred on the State by
the charging section, s. 3, read with s. 2 (h) and not of
adding to it. In Aswini Kumar Ghosh and another v. Arabi nda
Bose and another (1), It was observed by this Court that "
the enacting part of astatute nust, where it is clear, be
taken to control the non-obstante clause where both cannot
be read harnmoni ously ". Now, as the Explanation |lays down in
cl ear and unambiguous terns that the sales of the character
nmentioned therein are to be deemed to have taken place
i nsi de the State in which goods are del i vered for

consunption, full effect must be given to it, and its
operation cannot be cut down by reference to the non-
obstante clause. It cannot be put against this construction

that it renders the non-obstante clause ineffective and
usel ess. According tothe definitionin's. 2 (h), asale in
which property passes inside the State of Madras will be
liable to be taxed, even though the goods are delivered for
consunption outside that State, but under the Explanation

such a sale will be deened to have taken place in the out-
side State in which goods are delivered for consunption, and
therefore the State of Madras will have nO power to tax it:

The purpose which the non-obstante clause serves is to
render the Explanation effective against the definition in
s. 2 (h) and not to render it ineffective in its own sphere,
as determined on its

terms.

But it is contended that in order to reach this result it
was necessary that the Explanation to s. 22 shoul d have been
made a part of the definition of " sale under s. 2 (h),
because under s. 3, which is the charging

(1) [1953] S.CR 1, 24.
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section, it is the turnover of sales that is subject to tax,
that sale for the purpose of that section is only “what is
defined as " sale " under s. 2 (h), and that the Explanation
sales not having been brought within that  definition, no
charge could be inposed thereon. The Explanationin s. 22,
it 1is argued, cannot override s. 2 (h), and if (its object
was to confer on the State a power to tax sales falling
within its anbit, that has not, in fact, been achieved. It
is pointed out by way of contrast that in the Sal es Tax Laws
of sone other States, such as Bihar and Uttar Pradesh, the

Expl anati on has been added to the definition of sale. Now,
a contention that what the Legislature intended to bring
about it has failed to do by reason of def ective

draftsmanship i s one which can only be accepted in the |ast
resort, when there is no avenue left for escape from that
concl usi on. But that clearly is not the position here.
Section 22 opens with the words " Nothing contained in this
Act ", and that nmeans that that section is to be read as
controlling, inter alia, the definition of sale ins. 2 (h).
QO herwise, sales in which property passes in Madras but
delivery is outside that State would be taxable under s. 2
(h) and wunder s. 3, even though they are wthin the
prohibition enacted in s. 22. |If the provisions of s. 22
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are effective for the purpose of limting the operation of
s. 2 (h), we do not see any difficulty in construing the
Expl anation therein as equally effective for the purpose of
enlarging it. Again, it is arule of construction well-
establisbed that the several sections formng part of a
statute should be read, unless there are conpelling reasons
contra, as constituting a single scheme and construed in
such nmanner as would give effect to all of them On this
principle, s. 2 (h) and s. 22 nmust be read together as
defining what are sales, which are taxable under the Act and
what are not, and so read, the Explanation really neans that
in sales in which goods are delivered for consunption in the
State of Madras, the property therein shall be deened to
have passed inside that State, notwithstanding that it has,
under the Sal e of Goods Act, passed outside that State. On
this construction, those
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sales wll fall-within the definitionins. 2 (h) and wl]l
be taxable. The ~contention ~of the petitioners highly

techni cal' and based oil the non-insertion of the Explanation
ins. 2 (h) must, in our opinion, be'rejected

as unsound.

It is next contended that the power of the President under
Art,. 372 (2) is merely to bring the provisions of the State
laws into conform'ty with Art. 286, and that having regard
to the interpretation put on that Article in The Benga

| mruni ty Conpany case (1), the Explanation in s. 22 would be
valid in so far as'it prohibits the State of = Madras from
i mposing a tax on sales in which-goods are delivered outside
Madras, though property therein passed inside that State,

but that in so far as it nakes taxable sales in which
property passes outside the State of Madras but the goods

thenselves are delivered for consunption in Madras, it is
much nore than bringing the. ,State law into conformty with
Art. 286, and is, in consequence, unauthorised and bad. It

is argued that such a provision could be enacted by the
Legi slature of Madras, as was in fact, done by the |egis-
latures of many of the States, but the President could not
do it in exercise of the special and linited power conferred
on him by Art. 372(2). That power is nmerely,” it is
contended, to take the definition of " sale ins. 2(h)  of
the Madras Act, strike out therefromwhatever is repugnant
to Art. 286, such as sales in which goods are delivered for
consunpti on outside Madras, and |leave it there and not to
add to it.

We are not satisfied that that is a correct viewto take of
the powers of the President under Art. 372(2). It is to be
observed that Art. 286(1)(a) and the Explanation thereto
form in their setting in a taxing statute, integral ~ parts
of and different facets of the sane concept. Sales in which
property passes outside the State of Madras but delivery for
consunption is inside Madras are at once inside sales for
Madras and outside sales for the other States. Now, \if in
exercise of the power to adapt, the enactnment of the
Expl anation is requisite to give effect to one aspect  of
t hat

(1) [1955] 2 S.C. R 6083.
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concept, that is, for prohibiting the State of Madras from
taxing sales when goods are delivered outside, we fail to

see why it should not operate to give effect to the other
aspect of the concept which is so integrally connected wth
it, wviz., taxing of sales in which goods are delivered for
consunption in the State of Madras, if its |anguage is
conprehensive and w de enough to include such sales. We
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find it difficult to hold that the self-sane Explanation is
intra vires the powers of the President in so far as it
prohibits the State fromtaxing gales, in which goods are
delivered CQutside the State but is ultra vires in so far as
it authorises that State to tax sales in which goods are
delivered inside it.

It should be renenbered in this connection that the power
which the President has under Art. 372(2) to adapt is the
| egislative power of the State whose lawis adapted, and
that includes the power to repeal and anend any provision

Provided that the |law as adapted is within the |egislative
conpetence of the State and its enactnment is in the process
of bringing the State lawinto conformty with Art. 286, it
seens to us that it is within the anbit of the power con-
ferred by Art. 372(2). The question, however, is of
academ c interest, because of the concluding words of Art.
372(2), which enact that no adaptation order made under that
provision shall~ be liable to be questioned. It was
suggested for the -petitioners that these words would have
no application when the adaptation order went beyond the
ternms of _Art. 372(2), and that it was open to them to
challenge its wvalidity on the ground that it anobunted to
nmore than bringing the existing lawinto conformty wth
Art. 286. W are unable to agree. |If the adaptation order
is within the scope of ‘Art. 372(2), then it is valid of its
own force, and does not require the aid of a clause such as

is contained in the concluding portions thereof. It is only
when the adaptation amounts to sonething nore . than nerely
bri ngi ng t he State law into conformty with t he
Constitutional provisions that there can arise a need for
such a clause. In our opinion, the effect of the concluding
words of Art. 372(2) is to
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render the question of the validity of the adaptation non-
justiciable. The Adaptation Oder  in question nmust ,

accordingly, be held to be not opento attack on the ground
that it goes beyond the limts contenplated by Art. '372(2).

It is then argued that even though the Adaptati on Order of
the President mght not be open to question even if it had
i mposed for the first tine a tax on sales which had not been
previously inposed by the Act, nevertheless in deciding
whether it does, in fact, inpose such atax, it would be
rel evant to take into account that the object of Art. 372(2)
was only to bring the State laws into confornity wth the
Constitution, and that, in consequence, the Explanation in
S. 22 must be construed as having the same meaning  as the
Expl anation in Art. 286(1)(a). This would, no doubt, be a
legitimate consideration in interpreting the | anguage of the
Expl anation, but then, it nust be renenbered that at/  the
tinme when the Adaptation Oder was nade, t he true
interpretation of the Explanation to Art. 286(1)(a) had not
been the subjectmatter of any decision, and it is therefore
difficult to inpute to the franers of s. 22 the construction
put by this Court on the Explanation to Art. 286(1)(a) in
The Bengal Immunity Conpany case (1) any nore than the one
put on it in The United Mbtors case (2). W are therefore
throwmn back on the |anguage of the Explanation itself to
di scover its true scope. |If, in enacting the Explanation

the Adaptation Order merely intended to prohibit the State
of Madras frominposing tax on sal es under which goods are
delivered for consunption outside that State even though
property therein passed inside that State, it would clearly
have expressed that intention in words to the follow ng
effect: " For the purposes of clause (a)(i), a sale under
whi ch goods are delivered for consunption outside the State
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of Madras shall be deened to have taken place outside that
State, notwi thstanding that property in those goods passed
inside that State ". But the | anguage of the Explanation is
general, and fixes the situs of sales of

(1) [1955] 2 S.C. R 603.

(2) [1953] S.C.R 1069.

184
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an inter-State character in the State in which goods are
actually delivered for consunption. Under this Explanation
a sal e under which goods are delivered outside the State of
Madras w |l be an outside sale for that State even though
property in the goods passed inside that State, and
i kewi se, a sale under which goods are delivered inside the
State of Madras will bean inside sale for that State, even
though property in the goods passed outside that State. As
the | anguage of the Explanation.is general and of sufficient
anplitude not merely to restrict but also to add to the
power 'of  the State to tax Explanation sales, and as the
reasons. for construing it as purely restrictive in Art.
286(1)(a) —are, as already stated, without force in their
application to a taxing statute, we nust give full effect to
the words of the enactment, and bold that they operate to
confer on the State a power to tax Expl anation sal es.

There is one other contention relating to this aspect of the
matter, which remains to be considered, and that is that
even if the Explanation could be construed -as authorising
the inposition of ‘atax on the sales nmentioned therein, a
reading of the section as a whole makes it clear that, in
fact, no such tax was inposed, as it expressly enacts that
"Nothing contained in this Act shall be deenmed to inpose a
tax on inter-State sales ". The argument is ‘that the
Expl anation sales being inter-State sales and the section
having exenpted them fromtaxation, they go out 'of the
statute book altogether, and do not exist for the purpose of
the inpugned Act. W are unable to agree wth this
contention. Article 286(2) consists of two parts, one
i mposing a restriction on the power possessed by the States
to tax sales under Entry 54 in so far as such sales are in
the course of inter-State trade and conmmerce and _another
vesting in Parliament a power to enact a |aw renoving that
restriction. If s. 22 had nerely enacted that portion of
Art. 286(2) which prohibited inposition of taxes on
interstate sales, that might have furnished sone plausible
ground for the contention now urged by the - petitioners.:but
it enacts both the parts of Art. 286(2),
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the restriction inposed therein and also the condition on
which that restriction is to cease, Vviz., Par |i ament

providing otherwise by law. Taken along with the ~admtted
power of the States to inpose tax on sales under Entry 54,

the true scope of s. 22 is that it does inpose a ‘tax on
the Explanation sales, but the inposition is to t ake
effect only when Parliament [ifts the ban. I n other words,

it is a piece of legislation inposing tax in praesenti but
with a condition annexed that it is to cone into force in

futuro as and when Parlianent so provides. It is not
contended that there is in the Constitution any inhibition
agai nst conditional legislation. |In The Queen v. Burah (1),

it was held by the Privy Council that a |egislature acting
within the anmbit of authority conferred on it by the
Constitution has the power to enact a | aw either absolutely
or conditionally, and that position has been repeatedly
affirmed in this Court. Vide In The Delhi Laws Act, 1912,
etc. (2) and Sardar Inder Singh v. State of Rajasthan(3).




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 46

It would clearly be within the conpetence of the Madras
Legislature to enact a law inposing a tax on sal es
conditional on the ban enacted in Art. 286(2) being Ilifted
by Parlianentary |egislation, and that, in our opinion, is
all that has been done in s. 22. The Madras Act defines the
event on which the tax becones payable and the person from
whom and the rate at which it has to be levied, and forms a
conplete code on the topic under consideration. It could
have no i medi ate operati on by reason of the bar inposed by
Art. 286(2), but when once that is renoved by a I|aw of
Parliament, there is no inpedinent to its being enforced.

That satisfies all the requirenments of a condi ti ona

legislation. But it was argued that s. 22 of the Madras Act
could not be so construed, because it was not open to the
President acting in exercise of the power conferred on him
under Art. 372 (2) to inpose a conditional levy ; nor would
it be conpetent to the Legislature of Madras to make a |evy
conditional or otherw se, unless Parlianment had authorised
it. W see no force in this argument. As

(1) (1878) L.R 5 1.A 178. (2) [1951] S.C.R 747.
(3) [1957] S.C.R 605.
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Art. 286(2) is itself in tw parts, one a restriction on the
power of the State and the other, a condition on which such
restriction wll /cease to operate, an adaptation nmade
pursuant thereto nmust also be simlar inits contents. Nor
is there in Art. 286 (2) any prohibition of any |egislation
by tile State Legi sl ature agai nst enacting | aws inposing tax
on interstate sales. It nerely enacts that such law can
have no effect. The words "No | aw of a State shall inpose "
nmean only that no such law shall be effective to inpose a
t ax.

It is also contended that under the Sales Tax Acts, the |evy
of tax is annual and the rules contenplate subnission of
quarterly returns and paynent of taxes every quarter on the
admtted turnover, and that a conditional |egislation under
whi ch paynment of tax will becone enforceable in futuro would
be inconsistent with the scheme of the Act and the rules.
But this argunent, when examni ned, cones to no nore than this
that the existing rules do not provide a nachinery for the
l evy and the collection of taxes which m ght beconme payable
in future, when Parliament lifts the ban: Assum ng -t hat
that is the true position, that does not affect the factum
of the inposition, which is the only point with which we are
now concerned. That the States will have to frane rules for
realizing the tax which becones now payable is not a ground
for holding that there is, in fact, no inposition of tax.
It should also be nmentioned in this connection that the
Madras Act makes a clear distinction between sales which are
out side the operation of the Act, and sales which are within
its operation but are exenpt from taxation. Section 4
provides that the provisions of the Act shall not apply to
the sale of electrical energy, notor spirit, manufactured

tobacco and certain other articles. In contrast to this is
the |language of s. 22, which expressly enacts that the Act
shall not be deened to inpose a tax on inter-State sales,

except in so far as Parlianment may by | aw ot herw se provide.
We are of opinion that, on the true construction of s. 22 of
the Act, there is an inposition of tax on Explanation sales
but that it could be enforced only when Parlianent so

provi des.
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W have so far considered the question on principle and on
the Ilanguage of the statute. W may now.,. refer to the

deci sions of the H gh Courts, wherein this question has been
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consi der ed. In Mettur Industries Ltd. v. State of Madras
(1), the point directly arose for decision as to whether s.
22 of the Madras Act did. in fact, levy a tax on the
Expl anation sales so as to fall within the protection of the
Sales Tax Laws Validation Act. It was held that the
Expl anation to s. 22 had’ the effect of rendering the sale
one inside the State so as to fall within the definition of
that word ins. 2 (h), and that it was taxable. Next in
point of tine is the decision of the Bonbay Hi gh Court in
Dial Das v. P. S. Talwalkar (2) in which the question arose
with reference to s. 46 of the Bonbay Sales Tax Act (Bom
[11 of 1953), corresponding to s. 22 of the Madras Act. It
was held that it did inpose a tax, though it was to operate
only if Parliament so  provided. Then, there are t wo
decisions of the Travancore-Cochin H gh Court, Mthew v.
Travancor e- Cochin Board of Revenue(3) and Cochin Coal Co.,
Ltd. v. State O Travancore-Cochin(4), in which it was held
that s 26 of the Travancore-Cochin General Sales Tax Act
corresponding to s. 22 of the Madras Act, had not the effect
of inposing, of its own force, a tax on the Explanation
sal es, and the decision in"Mettur Industries Ltd. v. Madras
State (supra) was not followed. |In The -Mysore Spinning and
Manuf acturing Co., Ltd. v. Deputy Commercial Tax Oficer
Madras (5) the Madras High Court re-affirned the view which
it had taken in Mettur Industries Ltd. v. State of Madras
(supra), and held that s. 22 had the effect of inposing a
tax on the Explanation sales. |In The Governnment of Andhra
V. Nooney CGovi ndarajulu (supra), the true effect of s. 22
of the Midras Act cane up for -~ consideration before the
Andhra High Court, and it was held therein, dffering from
Mettur Industries Ltd. v. State of Madras (1) and Dial Das
v. P. S. Talwalkar (2) that in view of the observations of
this Court as to the scope of the

(1) A 1.R 1957 Mad. 362.

(2) AIl.R 1957 Bom 71.

(3) AIl.R 1957 T.C 300.

(4) (1956) 7 Sales Tax Cases 731.

(5 A Il.R 1957 Mad. 368.
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Expl anation in Art. 286 (1) (a), the Explanation in s. 22
could not be construed as inposing a tax on -the sales
mentioned therein, and that that conclusion-also foll owed on
the opening words of the section that " Nothing contained in
this Act shall be deenmed to inpose, or authorise the inpo-
sition of atax.................. For the ~reasons already
given, we are unable to agree with the decisions in Mathew
v. Travancore-Cochin Board of Revenue(1l), Cochin~ Coal Co.
Ltd. v. State of Travancore-Cochin(2) and The Governnent of
Andhra v. Nooney Govindarajulu (3). W are of opinion that
the |law has been correctly laid down in Mettur Industries
Ltd. v. State of Madras (4) and Dial Das v. P. S. “Talwal kar
(5). We accordingly hold that s. 22 operated to inpose a
tax falling within the Expl anation, subject to authorisation
by Parlianent as provided in Art. 286 (2). In this view,
the contention wurged on behalf of the States that the
Expl anation to Art. 286 (1) (a), being a provision of the
Constitution, operated by its own force to inmpose a tax on
the sales covered by it, and did not require to be
suppl enented by any State legislation to becone effective,
does not call for any detailed consideration. Suffice it to
say that it cannot be maintained if the true scope of Art.
286 is to define and limt the powers of State Legislatures
with reference to inposition of sales tax and not to itself
i mpose it.

(11) That brings us on to the next question which is whether
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the inpugned Act, Sales Tax Laws Validation Act, is ultra
vires on the ground that it is not authorised by the terns
of Art. 286 (2). Now, it is a well-knowmn rule of

interpretation that in order to understand the true nature
and scope of an Act it is necessary to ascertain what the
evils were which were intended to be redressed by it. The
starting point of the trouble which ultimately led to the
enactnment of the inpugned Act is the Explanation to Art.
286(1)(a), which came into force on January 26, 1950. The
terns in which it is worded undoubtedly suggest that sales
(1) Al. R 1957 T.C. 300.

(2) (1956) 7 Sales Tax Cases 731

(3) (1957) 8 Sales Tax Cases 297.

(4) A 1.R 1957 Mad. 362.

(5) Al.R 1957 Bom 71.
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of the description nentioned therein are to be treated as
sales /nside the delivery State for purposes of taxation
That is ‘howit would seemto have been understood in the
Adaptation ~Oder under which s. 22 was inserted in the
Madras Sales Tax Act and in the Adaptation Orders relating
to the Sales Tax Laws of other States; for, as already
stated, in a taxing statute the | anguage of the Explanation
can only nmean that ‘a sale failing within its purviewis an
inside sale enablingthe State to tax it. In The United
Motors case (1), the construction put by this Court on the
Expl anation was that though but for it the sales nentioned
therein would be in the course of “interState trade and

commerce, its effect was to convert them into intrastate
sales, so as to bring themwthin the taxing power of the
delivery State. It was only later that ~this Court held

finally in The Bengal Immunity Conpany case (2) ‘that the
Expl anation sales were not divested of their character as
inter-State sales as the Explanation to Art. 286 (1) (a) did
not govern Art. 286 (2), and that” in the absence of
Parliamentary |egislation as contenplated by Art. 286 (2),
taxation of sales falling within its purview would be
unconstitutional. This judgnent was delivered on Septenber
6, 1955.

But acting on the apparent tenor -and inmport  of the
Expl anati on and the construction put upon it in The United
Motors case (1), the States in India had been levying taxes
oil the sales falling within its purview The position on
Septenber 6, 1955, was that the States had inposed -and
coll ected | arge anpbunts by way of tax on Expl anation _sales;
that there were proceedi ngs pendi ng for assessment of tax on
such sales; and that apart fromthis, the States would have
been entitled to take, but for the decision in | The Benga
I mmunity Conpany case (2), proceedings for the assessnent of
tax in respect of those sales. Now, the result ~of the
decision in The Bengal Inmmnity Conpany case (2) “was that
the levy of the tax on the Explanation sales ' became
unaut hori sed and the States were faced with large clains for
restitution of the

(1) [1953] S.C.R 1069.

(2) [1955] 2 S.C R 603.
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amount s realised, involving threat to their economni c
stability. It should also be nmentioned that quite a |arge

nunber of deal ers had, acting under provisions of the Sales
Tax Acts which enpowered themto pass the tax on, «collected
it fromtheir purchasers for the purpose of paynment to the
State, and as after the decision in The Bengal |munity
Conpany case (1) they could no | onger be called upon to pay
it, they stood to nake an unjust gain of it.
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These were the evils which called for redress, and it was to
renedy themthat Parlianent enacted the Sal es Tax Validation
Ordinance No. |11 of 1956, and eventually replaced it by the
i mpugned Act. Section 2 of the Act provides that no | aw of
a State inposing a tax on sales which took place in the
course of interState trade or commerce between April 1,
1951, and Septenber 6, 1955, shall be deemed to be invalid
or ever to have been invalid nerely by reason of the fact
that such sales were in the course of inter-State trade
The section further provides that all taxes levied or
col l ected under such a | aw during the specified period shal
be deened to have been validly levied or collected. The
policy behind the Act i's obviously to declare the law as
interpreted in The United Mtors case (2) as the |aw
governing sales filling within the Explanation up to the
date of the judgment in The Bengal |Immunity Conpany case(1)
and to give effect to the law as laid down in that decision
for the sales effected subsequent thereto.

The question is whether this Act. is unconstitutional as
being wultra vires the powers of Parlianent tinder Art’ 286

(2). The petitioners maintain that it is, and put forward
several grounds in support of that position. It is firstly
contended by themthat under Entry 54 in List Il, the power

to make laws in ‘respect of tax on sales is vest ed
exclusively in the /States, that the power which is conferred
on Parliament under Art. 286(2) is only to enact a |aw
directing or permitting the States to i npose-a tax on inter-
States sales and not to itself enact a law with reference
thereto that the inpugned Act being one to validate Sal es
(1) [1955] 2 S.C R 603.

(2) [1953] S.C.R 1069.
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Tax Laws is substantive in character and i's not authorised
by the terms of Art. 286 (2) and is, in consequence,

unconstitutional . It is argued that to validate is to
confirm or ratify, and that can beonly in respect of acts
which one could have hinself (performed, and that i f
Parlianment cannot enact a law relating to sales  tax, it

cannot validate such a |aw either, and that such a law is
accordi ngly unaut horised and void. The only basis for this
contention in the Act is its description in the Short Title
as the " Sales Tax Laws Validation Act " and the margina
note to s. 2, whichis simlarly worded. But the true
nature of a law has to be determ ned not on the |abel given
to it in the statute but on its substance. Section 2 of
the inmpugned Act which is the only substantive enactnent
therein makes no nmention of any validation. It only
provides that no |l aw of a State inposing tax on sales shal
be deened to be invalid nerely because such sales are - in the
course of inter-State trade or commerce. The effect of this
provision is nerely to liberate the State laws “from the
fetter placed on themby Art. 286 (2) and to enable such
laws to operate on their own terns. The true scope of the
i mpugned Act is, to adopt the | anguage of this Court in the
decisions in The United Mdtors case (1) and The Benga
I mmunity Conpany case (2), that it lifts the ban inposed on
the States against taxing inter-State sales and not that it
validates or ratifies any such |aw Considering the
legislation on its substance, we have .no doubt that it is
within the scope of the authority conferred on Parlianent by
Art. 286 (2) and is not

ultra vires.

It is next contended that the inmpugned Act is wholly
retrospective in character in that it operates on sales
whi ch took place during the specified period, and that such
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a legislation is, having regard to the intendnent of Art.
286 (2), outside its terms. It is argued that this Article,
to start wth, enacts a restriction on the power of the
State to inpose taxes on inter-State sales and then vests in
Parliament a power

(1) [1933] S.C.R 1069.

(2) [1955] 2 S.C. R 603.

185
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to remove that restriction, and that in |ogical sequence
therefore, there should first be a |l egislation by Parlianent
authorising the States to inpose a tax on interState sales
and then a |law of the State made in accordance therewth,
and that that order having been reversed in the present

case, the inmpugned Act i's unconstitutional. W do not agree
with this contention.” Article 286 (2) nerely provides that
no law of a State shall inpose tax on inter-State sales "

except in so far as Parliament may by | aw ot herwi se provide
". It places no restrictions on the nature of the lawto be

passed by Parliament. On the other hand, the words " in so
far as " clearly leave it-to Parliament to decide oil the
form and nature of the |law to be enacted by it. VWhat is
mat eri al to observe is that the power conferred on

Parliament under Art. 286 (2) is a legislative power, and
such a power conferred on a Sovereign Legislature carries
with it authority to enact a |law either prospectively or
retrospectively, unl ess there can be found in t he
Constitution itself a limitation on that power. Now, there
is nothing express in Art. 286 (2) inposing a restriction on
the power of Parlianment to enact a law wth retrospective
operation. But it is argued for the petitioners that such a
restriction is to be inplied fromthe schene of it, which is
that there 1is a prohibition on the power of the State to
enact a law inposing tax on inter-State sales, unless
Parliament lifts the ban, and it is said that a prohibition
operates only in futuro and therefore a law renoving that
prohi bition nust also operate infuturo. The deci'sion of
the Privy Council in Punjab Province v. . Daulat Singh (1)

is relied on in support of this proposition. There, the
guestion arose with reference to the validity of a nortgage
of agricultural lands in the Punjab executed in-the year

1933. Section 13-A of the Punjab Alienation of Land  Act
which cane into force in 1939 enacted that transfer of _a
land by a nenber of an agricultural tribe in favour  of
anot her menber of the tribe was void if the transferee was a
benam dar for a person who was not a nmenber of that tribe,
whet her such transfer was

(1) (1946) L.R 73 |1.A 59.
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nade before or after the Act. The nortgagee instituted a
suit, challenging the vires of this section on the ground
that it contravened s. 298(1) of the Governnment of @ India
Act, 1935, which provided that no subject of H's Mjesty
domciled in India shall be prohibited from acquiring,
holding or disposing of property on grounds only of
religion, place of birth or descent. The nortgagor in reply
relied on s. 298 (2) which enacted that nothing in that
section shall affect the operation of any law which
prohibits the sale or nortgage of agricultural land situate
in any particular area and owned by a person belonging to
the agriculturist class. In rejecting this contention, the
Privy Council observed that what was saved by s. 298 (2) was
a law prohibiting certain kinds of transfers, that the word
" prohibition " could properly apply only to acts to be done
in futuro, and that the inmpugned provision, s. 13-A  was
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intra vires the Constitutional provision in so far as it
prohi bited transfers after the date of its enactnment, but to
the extent that it avoided transfers which had taken place
prior to that date, it was ultra vires. This decision
proceeded solely on the connotation of the word " prohibits
" in s. 298 (2) of the Governnment of India Act, and can be
of no assistance in the construction of Art. 286 (2),
wherein that word does not occur. And even on the substance
of it, we see no real analogy between the case in Punjab

Province v. Daulat Singh (1) and the present. There, the
aw which was authorised by s. 298 (2) was one prohibiting
certain transfers; here the law which Parlianent is

authorised to nake is one not prohibiting the States from
i mposing tax on inter-State sales, but permtting themto do
so. Wiile a law prohibiting transfers must be prospective,
a law authorising inposition of tax need not be. It can be
bot h prospective and retrospective.

A decision nmore directly in point is the one in The United
Provinces v. Atiga Begum(2). There, the question arose on
the construction of s. 292 of the Governnent of India Act,
1935, which enacted that,

" Notwit hstanding the repeal by this Act of the

(1) (1946) I. R 73 1. A 59

(2) [1940] F. C R 110.
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CGovernment of India Act, but subject to the other provisions
of this Act, all the law in force in-  British India
i medi ately before the comencenent of Part Il of this Act
shall continue in force in British India until  altered or
repeal ed or anended by a conpetent Legislature. or other
conpetent authority."

The Legislature of the United Provinces had enacted a |aw
nodi fying the pre-existing law relating to the paynent of
rents by tenants to landlords and giving it retrospective

operati on. The question was whether the enactnent was
repugnant to s. 292 which had provided that the preexisting
law was to continue in force until it was altered. It was

held that the power of a legislature to pass a | aw incl uded
a power to pass it retrospectively, and that the words of s.
292 did not operate to inmpose any restriction-on that power,
and that the legislation was intra vires. In our opinion,
the principle of this decision is applicable to the present
case, and the inpugned Act cannot be held to be bad on the
ground that it is retrospective in operation

It is next contended that the inpugned Act-is ultra vires,
i nasmuch as it is much nore than a nere retrospective |aw,
and that it is really a piece of ex post facto |egislation,
which is not authorised by Art. 286(2). The argument in
support of this contention may thus be stated ;. A ~ State
| egislature is conmpetent under Entry 54 in List Il to /enact
a lawtaxing sale of goods, and when such a lawis made to
operate retrospectively it may not be open to challenge on
constitutional grounds, though its propriety may be open to
guestion on grounds of policy. Parlianent has no conpetence
to enact laws in respect of tax on sales filling wthin
Entry 54 in List 11, but Art. 286(2) confers on it a power
to authorise the States to inpose a tax on inter-State
sal es. The inpugned Act does not do that, but validates ex
post facto | aws of States i mposi ng such a tax
retrospectively for the specified period. Such a genera
law may be intra vires the States but not Parlianent, nor is
it one which can be justified by the power granted to it to
" provide otherwise." It is therefore unconstitutional and
void, In
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our opinion, this argunent is only an analgamof the two
contentions already dealt with, and does not require further
detail ed consideration. The inpugned Act, though it is in
name a validating Act, is in essence a lawlifting the ban
under Art. 286 (2), and if no limtation on the character of
that |aw could be spelt out of the |anguage of that Article,
then it nust be upheld as within the authority conferred by
it.

It is also argued that even if the power to make a |aw
conferred on Parliament under Art. 286 (2) conprehends a
power to enact a lawwth retrospective operation, that
power cannot extend to authorising what is unconstitutional
and that as s. 22 of the, Madras Act and the corresponding
provi si ons in t he statutes of ot her St ates wer e
unconstitutional and illegal when nade as contravening the
prohi bition enacted in Art. 286 (2), the inmpugned Act rust
be held to be unauthorised and bad in that it seeks to give
effect /to those provisions. But this is to beg the very
guesti on which we have to decide. If it is conpetent to the
| egi sl atures of the States to enact a law i nmposing a tax on
inter-State sales to take effect when Parlianent SO

provides, there 1is nothing unconstitutional or illega
either ins. 22 of the Madras Act or in the corresponding
provisions in the Acts of other States. If conditiona

legislation is valid, as we have held it is, thens. 22 is
clearly intra vires, and the foundation on which this
contention of the petitioners rests, disappears and it nust
fall to the ground. ' In the result, we are of opinion that
the inmpugned Act s intra vires, and is _ not open to
challenge on any of the grounds put forward by the
petitioners.

(111) (a). We have now to consider the contention that
even if the inpugned Act is valid, that ~would not give
efficacy to s. 22 of the Madras Act or- the correspondi ng
provisions in the |laws of other States which came in by
adaptation under Art. 372 (2).. The-ground urged in / support
of this contention is that the expression " law of a State
in Art. 286 (2) has a technical inport, and neans a |aw
which is enacted by the legislature of a State in the manner
prescribed by the Constitution and open to - challenge in
courts if
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it is unconstitutional, that that expression occurring ,-in
s. 2 of the impugned Act must bear the sane nmeaning which it
has in Art. 286 (2) as it was enacted, pursuant to the
authority contained therein, and that s. 22 of the Madras
Act is not a law of that description, as it was nmade by the
President in exercise, of the special power conferred on him
by Art. 372 (2), and is, as provided therein, not open to
attack in a court of |aw

We do not see why we should restrict the connotation of the
words " law of a State " in the manner contended above. The
law of a State signifies, in its ordinary acceptation
what ever is an expression of the | egi sl ati ve, as
di stinguished from the executive or judicial power of a
St at e. Its normal node under the Constitution is no doubt
that it is enacted by the Ilegislature of the State
constituted in accordance with the procedure prescribed
t herein. But that is not the only nmpde in which the
| egi sl ative power of the State could be exercised. Under
Art. 213, the Governor 1is authorised, subject to the
conditions laid down therein, to issue O dinances which have
the force of law, and these Ordinances are clearly |aws of
the State and not the |l ess so by reason of their not having
been passed by the State legislature. Under Art. 252, it is
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open to Parlianment acting on resolutions of the |egislatures
of two or nore States, to enact |aws on subjects which are
within the exclusive conpetence of the States, a recent
instance of such |Ilegislation being Act 42 of 1955, the
validity of which was the subject of consideration in R M

D. Charnarbaugwalla v. Union of India(l). Can it, be
contended that these are not |laws of the States for which
they were enacted, because they were not passed by the
| egi sl atures of those States ? W entertain no doubt that by
the expression " law of a State " in Art. 286 (2) and s. 2
of the impugned Act is neant whatever operates as lawin the
state, and that s. 22 of the Madras Act is a law wthin
those enactnents. Nor does it affect this conclusion that
that |aw may not be open to challenge in a court of |aw. A
right to challenge a

(1) [1957] S.C.R 930.
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law must  depend on-the provisions of the Constitution
governing the matter, and if those provisions enact that it
is not ‘open to question in-a court of lawor’ that it is
liable to be questioned only on certain specified grounds,
that wll not have the effect of depriving a statute duly
enacted of its character as'law. W are also not satisfied
that a |aw as adapted under Art. 372 (2) is not open to
attack on the ground that it contravenes sone constitutiona

provi si on. We are disposed to think that  the concluding
words of Art. 372 (2) preclude an attack on-the Adaptation
Oder only on the ground that it does nore than nerely
bringing the State llaw into conformity with the Constitution
and is, in consequence, ultra vires the powers conferred by

that article. In the result, we nust hold that s. 22 of the
Madras Act is within the protection afforded by s. 2 of the
i mpugned Act .

(111) (b) : The next contention of the petitioners that

falls to be considered is whether even on the footing that
the inpugned Act is intra vires the powers of Parlianment
under Art. 286 (2), the proceedings which are proposed to be
taken by the State of Andhra against them for assessnent of
tax are inconpetent, because the Act validates only /levies
or collections nmade during the specified period but does not
authorise the initiation of fresh proceedings for Ilevy _ or
collection of tax. It is contended that though s. 2 of “the
i mpugned Act consists of two clauses, one giving effect to
laws of States inmposing tax on inter-State sales in so far
as they took place during the specified period and the ot her
validating levy or collection of tax made during that
period, the first clause has no i ndependent operation, the
only purpose which it serves being to |ead up to the second
which is the only effective clause in the section. It is
argued that if the intention of the legislature was not
nerely to validate the levies or collections already made
but also to maintain the laws in force so as to enable the
States to take fresh proceedings for assessnent and | evy of
tax, then there was no need whatsoever for the second
clause, as effectuation of the Act would automatically
validate the levies and collections nade thereunder. It s
sai d
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that the object of the legislation was only to see that the
States had not to refund amounts collected by them and that
for achieving that object it was necessary only to give
effect to the second clause. The decision in Dialdas v. P
S. Talwal kar (1) already cited, was relied on as supporting
the petitioners on this point.

In our judgnent, the | anguage of the enactnent is too clear
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and unanbi guous to admt of this contention. |[If the purpose
of the enactnent is what the petitioners contend it to be,
t hen not hi ng woul d have been easier for the |legislature than
to have so framed the section as to confine its operation to
| evies or collections already made, wi thout giving effect to
the lawitself. On the contention of the petitioners, the
first clause has to be discarded as wholly inoperative, and
we should be 10th to adopt a construction which leads to
that result. It is true that on the contention of the State
that the first clause has independent operation the second
cl ause woul d be unnecessary, as even without it, the result
sought to be achieved by it must follow on the first clause
itself. But it is to be noted that the first clause has
reference to the exercise of legislative power while the
second is concerned with adninistrative action, and it is
possi ble that the second clause m ght have been enacted by
way of abundant caution: It is nothing strange or unusua

for a legislature to insert  a provision ex abundanti
cautela, 'so as to disarm possible objection; but it is in-
concei vable that it should enact a provision which is wholly
i noperative. O two alternative constructions of which one
leads to the fornmer and the other involves the latter
result, there cannot be any question that it is the forner
that is to be preferred. ~ Nor is it permssible to cut down
the plain nmeaning of the terms of the statute on considera-
tions of policy behind the I egislation. ~ But even from that
point of view, there was the fact that there were dealers
who had coll ected taxes fromtheir purchasers for paynent to
the State, but were relieved of

(1) AIl.R 1957 Bom 71
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that obligation by the judgnment in The Bengal  |nmunity
Conpany case (1) and that, further, to validate only ' |evies
and collections made woul d gi ve an advantage to those who
evaded the |aw as then understood, over those who loyally
obeyed it. It follows that we are unable to agree with the
decision in Dialdas v. P. S. Talwal kar (2), in so far as it
held that it was not conpetent to the State to start /fresh
proceedings for assessnment of tax on the strength of the
i mpugned Act. In our opinion, the true construction of s. 2
is that the two clauses therein are, as indicated by the
conjunction, distinct and i ndependent in their opera. tion

and that the laws of the States are kept in force in respect
of sal es which had taken place during the specified period,
and that proceedings in respect thereof for assessnent are
within the protection of the Act.

It was next argued that the impugned Act is a tenporary
statute, as its operationis limted to sales | which took
place during the specified period, and that period having
expired, no proceedings could now be taken on the strength
of the provisions of that Act, and reliance was placed on
the observations of this Court in Keshavan Madhava Menon v.
The State of Bombay (3), in support of this position. But
the inpugned Act is in no sense a tenporary Act. Its life
is not limted to any specified period. It is a pernmanent
statute operating on all sales which took place during the
specified period. The fallacy in this contention of the
petitioners lies in mxing up the period, the sales during
whi ch are brought within the operation of the Act, with the
period of the operation of the Act itself. The forner nmay
be said to be tenmporary, but the latter clearly is not.

(I'V) It is next contended that even if the inpugned Act
aut horised starting of fresh proceedings for assessnment of
tax on the Explanation sales which had taken place during
the specified period, no action in that behalf could be
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(1) [1955] 2 S.C. R 603. (2) AI.R 1957 Bom 71

(3) [1951] S.C.R 228, 235.
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Andhra (Madras) Act, because it was, when it was enacted,
repugnant to Art. 286(2) of the Constitution, and was

therefore void. It is argued that a statute which is
unconstitutional is a nullity and nust be treated as non est
and that the inmpugned Act could not infuse life intoit. It

may be open, it is said, to the Legislature of the State of
Andhra to enact a fresh law giving it even retrospective
operation as provided in the inpugned Act, but in the
absence of such a legislation, the provisions of the Act as
they stood prior to the inmpugned Act are incapable of

enf or cenent . It would be sufficient answer to this
contention that s. 22 of the Madras Act is only a piece of
conditional |legislation, inposing tax on interState sales

when Parlianment should enact a law lifting the ban, and if
such legi'slation is conpetent as we have held it is, then no
guestion —of unconstitutionality of the section when it was
enacted could arise. But it wuld be nore satisfactory to
decide the point on its own nerits, as the question raised
has been, of late, the subject of considerable discussion in
this Court.

Now, in <considering the question as to the effect of
unconstitutionality of a statute, it is necessary to re-
menber that unconstitutionality mght arise either because
the lawis in respect of a matter not within the conpetence
of the legislature, or because the matter itself being
wi thin its conpetence, its provi si ons of f end sone
constitutional restrictions. In a Federal Constitution
where legislative powers are distributed between different
bodies, the conmpetence of the legislature to enact a
particular |aw nust depend upon whether the topic of that
| egislation has been assigned by the Constitution Act to
that legislature. Thus, a lawof the State on an Entry in
List 1, Sch. VII of the Constitution would be wholly
i ncompetent and void. But the |law rmay be on a topic ‘within
its conmpetence, as for exanple, an Entry in List I, but it
mght infringe restrictions inmposed by the Constitution on
the character of the law to be passed, —as for exanple,

limtations enacted in Part Il of the Constitution. Here
also, the law to the extent of the repugnancy wll be
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voi d. Thus, a legislation on a topic not wthin the
conpetence of the legislature and a legislation within its
conpet ence but violative of constitutional |imtations have

both the sanme reckoning in a court of law, they are both of
t hem unenforceable. But does it follow fromthis that,/ both
the laws are of the same quality and character, and stand on
the same footing for all purposes ? This question has been
the subject of consideration in numerous decisions in the
American Courts, and the preponderance of authority is in
favour of the viewthat while a law on a matter not wthin
the conmpetence of the legislature is a nullity, a lawon a

topic Wit hin its conpetence but r epugnant to t he
constitutional prohibitions is only unenforceable. Thi s
di stinction has a material bearing on t he pr esent
di scussion. If alawis on a field not within the domain of
the legislature, it is absolutely null and void, and a
subsequent cession of that field to the legislature will not
have the effect of breathing Iife into what was a still-born

pi ece of legislation and a fresh |egislation on the subject
would be requisite. But if the lawis in respect of a
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matter assigned to the legislature but its provisions
di sregard constitutional prohibitions, though the law would
be unen. forceable by reason of those prohibitions, when
once they are renmoved, the law will become effective w thout
re- enact nent .

W | oughby on the Constitution of the United States, Vol. 1,
at p. 11 says :

" The wvalidity of a statuteis to be tested by the
constitutional power of a legislature at the tinme of its
enactnment by that legislature, and, if thus tested it is
beyond the |legislative power, it is not rendered valid,
wi t hout re-enactnent, if later, by constitutional amendnent,
the necessary | egislative power is granted.

However, it has been held that where an act is wthin the
general legislative power of the enacting body, but is
rendered unconstitutional by reason of sone adventitious
ci rcunstance, as for exanple, when a State legislature is
prevented from regulating a matter by reason of the fact
that the Federa
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Congress —has —already |egislated upon that matter, or by
reason of its silence is to be construed as indicating that
there should be no regulation, tile act does not need to be
re-enacted in order tobe enforced, if this cause of its
unconstitutionality is renoved."

In Cooley on Constitutional Law at p. 201, it is stated that
" a finding of unconstitutionality does not destroy the

statute but merely involves a refusal to enforce it". In
W1 kerson v. Rahrer (1), the State of Kansas had enacted a
law in 1889 forbidding the sale of intoxicating |iquor

This was bad in so far as it related to sales in the course
of interstate trade, as it was in contravention of the
Commerce d ause. But in 1890, the Congress passed ' a |aw
conferring authority on the States to enact prohibition
aws. The question was whet her a prosecution under the |aw
of 1889 in respect of a breach of that |aw subsequent to the
Congress legislation in 1890 was naintainable. Repel | i ng
the contention that the statute of 1889 was a null'ity when
it was passed and could not be enforced w thout reenactnent,

the Court observed:

" This is not the case of a law enacted in the unauthorized
exerci se of a power exclusively confided to Congress, but of
a law which it was conpetent for the State to pass, but
which could not operate upon articles occupying a certain
situation wuntil the passage of the Act of - Congress. That
Act in ternms renoved the obstacle, and we perceive no
adequate ground for adjudging that a re-enactnment of the
state | aw was required before it could have the effect . upon
i nported which it had al ways had upon donestic property."

It should be noted that in this case the |law of 1889 applied
to intrastate sales also, and it was admittedly “valid to
t hat extent. The inpugned |egislation was therefore
unconstitutional only in part. Rottschafer after referring
to the conflict of authorities on 'this question in the
States, refers to the decision in Wlkerson v. Rahrer (1) as
enmbodying the better view. Vide American Constitutiona

Law, 1939 Edn. p. 39.

A simlar view was taken in U ster Transport

(1) (21891) 140 U.S. 545; 35 L. Ed. 572.
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Authority v. James Brown & Sons Ltd. (1). There, construing
s. 5(1) of the Act of 1920 which enacts that " any |aw nade
in contravention of the restrictions inposed by this sub-
section shall so far as it contravenes these restrictions,
be void ", Lord MacDer nott
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L. C. J. observed

" 1 amnot aware of any authority for the view that |anguage
such as this necessarily nmeans that contravention nust
produce an actual gap in the statute book in the sense that
the measure concerned, or some specific part thereof, sinply
drops out of the authorized text. As well as this vertica

severability, if | may so describe it, | see no reason why,
if the circunmstances warrant such a course, the terns of
section 5(1) should not be sufficiently net by what | may
call a horizontal severance, a severance that is which

wi thout excising any of the text, rempves from its anbit
some particular subject-matter, activity or application
This, | think, would give effect to the words ' so far as it
contravenes’ without inpinging on the nmeaning or weight to
be attached to the word’ void
It will be noted that this decision also deals wth a
statute which was i'n part unconstitutional

Coming to the authorities of this Court where this question
has been considered: In Behram Khurshed Pesikaka v. The
State of Bonmbay (2) the question arose with reference to the
Bonbay Prohibition Act of 1949 which, subject to certain
exceptions provided therein, prohibited the consunmption of
l[iquor. |In The State of Bombay and another v. F. N Bal sara
(3) this Court had held that this provision was obnoxi ous to
Art. 19(1)(g) of the Constitution in so far as it related to
nmedi cinal and toil et preparations containing al cohol. The
appel l ant was prosecuted for the ~offence of consum ng
[iquor, and his ‘defence was that he had taken nedicine
contai ning alcohol. The point in dispute was whether the
burden was wupon the appellant to prove that he had taken
such a nmedicine or for the prosecution to showthat he had
not. This

(1) (21953) Northern Ireland Reports 79.

(2) [1955] 1 S. C R 613, 654. (3) [1951] S. C R 682.
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Court held that the onus was on the prosecution, and the
sanme not havi ng been discharged, the appellant was /entitled
to be acquitted. In the course of the judgnent, Mahajan C.
J. made the follow ng observations, which are relied on by
the petitioners:

" The constitutional invalidity of a part of section 13(b)
of the Bonmbay Prohibition Act having been declared by this
Court, that part of the section ceased to have any  |egal
effect in judging cases of citizens arid had to be regarded
as null and void in determ ning whether a citizen was guilty
of an offence.”

It must be observed that the question of the  constitu-
tionality of the Act did not arise directly (for deter-
m nation and was incidentally discussed as bearing on the
i nci dence of burden of proof. And further, t hese
observations have reference to the enforceability  of the
provisions of the Bonbay Prohibition Act, while the bar
under Art. 19 continued to operate. There was no question
of the lifting of ban inposed by Art. 19, 'and the question
as to the effect of Iifting of a ban did not arise for
deci si on. In the context in which they occur, the words "
null and void " cannot be construed as inplying that the
i mpugned law nust be regarded as non est so as to be
i ncapabl e of taking effect, when the bar is renpved. They
mean nothing nore than that the Act is unenforceable by
reason of the bar.

In A V. Fernandez v. State of Kerala (1) the question arose
with reference to the Travancore-Cochin General Sales Tax
Act and the Rules nmade thereunder. Prior to the
Constitution, the assessees were liable to pay tax on the
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total turnover of sales including those inside the State and
those outside the State. Were the sales were of cocoanut
oil, there was a provision for deduction of the price paid
for the purchase of copra fromthe total turnover. After
the comng into force of the Constitution, a new section, s.
26, corresponding to s. 22 of the Madras Act, was introduced
incorporating therein the provisions of Art. 286, and
consequent thereon, the sales which took place outside the
State were excluded fromthe turnover. On this,

(1) [1957] S. C R 837.
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a question arose as to the quantum of deduction to which the
assessee was entitled in respect of his purchase of copra.
He clained that he was entitled to deduct the price paid for
copra not only in respect of oil which was sold inside the
State but also oil sold outside the State. This contention
was rejected by the Hi gh Court, which linmted the deduction
to purchase of  copra relatingto the sales inside’ the
State, ‘and in-affirmng that decision, this Court observed

“ In our _opinion, section 26 of the Act, in cases falling
within the categories specified under Article 286 of the
Constitution has the effect of setting at nought and of
obliterating in regard thereto the provisions contained in
the Act relating to the inposition of tax on the sale or
purchase of such/goods and in particular the provisions
contained in the <charging section and the provi si ons
contained in rule 20(2) and other ~provisions which are
incidental to the process of |evying such tax.. So far as
sales falling within the categories specified in Article 286
of the Constitution and the correspondi ng section 26 of the
Act are concerned, they are, as it were, taken out. of the
purview of the Act and no effect is to be given to those
provisions which would otherwi se have been applicable if
section 26 had not been added to the Act. "

On the strength of the above observations, the petitioners
contend that the provisions relating to inter-State sales
must be treated as non-existent, and that, therefore, a
fresh enactnent of the statute would be necessary to / bring
theminto operation. Here again, the point for decision was
only as to the effect of the ban under Art. 286 on the
transactions which came within its purview That™ ban had
not then been lifted and the effect of the lifting of such a
ban on the existing law did not fall to be considered. We
are unable to read the observations relied on by the
petitioners as inplying that s. 22 of the Madras Act nust be
taken to have been blotted out of the statute book

A case directly in point is Bhikaji Narayan Dhakras and
others v. The State of Madhya Pradesh and ‘another  (1).
There, the question arose with reference

(1) [21955] 2 S. C. R 589.
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to the C. P. & Berar Motor Vehicles (Arendnent) Act, 1947
(Act 3 of 1948). That Act had anended s. 43 of the Motor
Vehi cl es Act, 1939, by introducing provi si ons whi ch
aut horised the Provincial Governnment " to take up the entire
notor transport business in the Province and run it in
conpetition with and even to the exclusion of not or
transport operators ". These provisions, though valid at the
time when they were enacted, becane void on the coming into
force of the Constitution as infringing the rights of
citizens to carry on business, protected by Art. 19(1)(g).
The Constitution, however, was amended on June 18,1951, and
Art. 19(6) was anended so as to authorise the State to carry
on business " to the exclusion, complete or partial, of
citizens or otherwise ". Subsequent to this anendment, the
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Government issued a notification under s. 43 of t he
Amendnent Act of 1948, and it was the validity of that
notification that was in issue. The contention was that as
s. 43 of the Act of 1948 had becone void at the date of the
Constitution, a notification issued by the Governnent under
that section after the date of the amendnent of the Consti -
tution was not valid, as it nust be taken to have becone non

est. It was held by this Court that s. 43 of the Act of
1948 could not be held to have been effaced out of the
statute book, because it continued to operate on

transacti ons prior to the comng into force of t he
Constitution, and that even after the Constitution, it would
be operative as against non-citizens, that the consequence
of s. 43 being repugnant to Art. 19(1)(g) was that it could
not be enforced so | ongas the prohibition contained therein
was in force, but that when once that prohibition had been
renoved as it was by the First Anendnent, the provisions of
that Act which had been dormant ‘all the time becane active
and enf or ceable.

The result of the authorities nay thus be summed up: Wer e
an enactnment i-s unconstitutional in part but valid as to the
rest, assum ng of course that the two portions are
severable, it cannot be held to have been w ped out of the

statute book as it admttedly nust remain there for the
pur pose of enforcenent of
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the wvalid portion thereof, and being on the  statute book

even that portion which is unenforceable on the ground that
it is unconstitutional will operate proprio vigore when the
Constitutional bar is renoved, and there is ' no need for a
fresh legislation to give effect thereto. ~On this view, the
contention of the petitioners wth reference to t he

Expl anation in s. 22 of the Madras Act nmust fail. That
Expl anati on operates, as already stated, on two cl asses of
transacti ons. It renders taxation of sales in which the
property in the goods passes in Madras but delivery takes
place outside Madras illegal onthe ground that they are
outside sales falling within Art. 286(1) (a). It also

authorises the inposition of tax on the sales in which the
property in the goods passes outside Madras but goods are
delivered for consunption within Madras. It is valid in so
far as it prohibits tax on outside sales, but-invalid in so
far as sales in which goods are delivered inside the State
are concerned, because such sales are bit by Art. 286(2).
The fact that it is invalid as to a part has not the effect
of obliterating it out of the statute book, because it is
valid as to a part and has to remain in the statute book for
being enforced as to that part. The result of the enactnent
of the inpugned Act is to lift the ban under Art. 286(2),
and the consequence of it is that that portion of the
Expl anation which relates to sales in which property paws
out si de Madras but the goods are delivered inside Madras and
whi ch was unenf or ceabl e bef or e, becane valid and
enf or ceabl e. In this view, we do not feel called wupon to
express any opinion as to whhether it would nake -any
difference in the result if the inmpugned provision was
unconstitutional inits entirety.

There is one other aspect of the question to which reference
must be made. The decisions in Behram Khurshed Pesi kaka v.
The State of Bonbay (1) and Bhikaji Narain Dhakras and
others v. The State of Madhya Pradesh and another (2) both
turn on the construction of Art. 13 of the Constitution

whi ch enacts that |laws shall be void to the extent they are

(1) [1955] 1 S.C R 613. 187

(2) [1955] 2 S.C. R 589,
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repugnant to the provisions of Part Ill. W are concerned

in these petitions not with infringenent of any of the

provisions of Part II1 but of Art. 286(2), and the point for

our decision is as to the effect of the infringenent of that
provi si on. Art. 286(2) does not provide that a |aw which
contravenes it is void, and when regard is had to the
context of that ©provision, it is difficult to draw the
inference that that is the consequence of contravention of
that provision. Art. 372(1) provides for the continuance in
force of all laws existing at the date of the Constitution

The proviso to Art. 286(2) enacts that the President may by
an order continue the operation of the Sales Tax Laws up to
March 31, 1951, and Art. 286(2) itself enacts that no | aw of
a State shall inpose a tax. In the context in which they
occur, the true neaning to be given to these words is, as
al ready observed, that no | aw of ‘a State shall be effective
to inpose a tax; that is to say, the | aw cannot be enforced
in so far as it inmposes such-a tax. Wether we consider the
guestion —on broad principles as to the effect of un-
constitutionality of a statute or on the |anguage of Art.
286(2), the conclusion is inescapable that s. 22 of the
Madras Act and the corresponding provisions in the other
statutes cannot be held to be null and void and non est by
reason of their being, repugnant to Art. 286(2) and the bar
under that Article having been now renoved,” there is no
 egal inpedinent to effect being given to them

(V) We shall now deal with the contention of' the |earned
counsel for the Madura MIIs Ltd., who struck a. new path
cutting across the lines on which the petitioners and the
ot her interveners proceeded. He contended that the decisive
factor in the deternination of the question was Entry 42 in
List | of the Seventh Schedule, ~"Inter-State trade and
comerce", that under that Entry, ~Parlianment had t he
exclusive power to enact laws in respect of inter-State
trade and comrerce and that included power to inpose a tax
on inter-State sales, that the States had therefore no
conpet ence under the Constitution to enact a |aw imposing
tax on such sales, that the | aws passed
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by the States after the Constitution inmposing such a  tax
were ultra vires and void, that the inpugned Act purporting
to give effect to such laws was |ikewi se ultra vires -and
i noperative, and that, in consequence, ~the proceedings
sought to be taken under s. 22 of the Madras Act ~and the
correspondi ng provisions in the sister Acts of other States
were unauthorised and illegal. The argunent in support of
this contention was as follows: Entry 42 in List |l is  based
on the Commerce C ause of the Anerican Constitution, Art. 1

s. 8 that " The Congress shall have power to" regulate
conmerce anong the several States ", and that has been
interpreted by the Suprene Court of the United States as
meaning that the States have no power to enact a |law
imposing a tax on the carrying on of inter-State trade (Vide
Robi ns v. Taxing District of Shelby County (1), or inposing
tax on inter-State sales (Vide McLeod v. Dilworth Co. (2)).
The contents of Entry 42 are the sane as those of the
Conmerce Cause, and it nust therefore be construed as of

the same effect. It is also a well-established rule of
construction that the Entries in the Legislative Lists nust
be interpreted liberally and in a wide sense. The true

interpretation therefore to be put upon Entry 42 is that
Parliament has, and therefore, in view of the non-obstante
clause in Art. 246(1) and of the words "subject to" in Art.
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246(3), the States have not, the power to inpose tax on
inter-State sales. Article 301 which provides that trade
and comerce in the territory of India shall be free is also
i ntended to achieve the sane result. It reproduces s. 92 of
the Comonwealth of Australia Constitution Act, and the
authorities on that section have held that inposition of a
tax on inter-State trade would be obnoxious to that
provi si on. That the freedomin Art. 301 includes freedom
from taxation is also inplicit in Art. 304 (a) in which an
exception to Art. 301 is made in respect of the inposition
of tax on goods inported fromother States. The result is,

it is argued, that after the Constitution no law of a State
can inpose a tax on

(1) (1887) 120 U.S. 489; 30 L. Ed. 694.

(2) (1044) 322 U.S. 327 ; 88 L. Ed. 1304.
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inter-State sales, and in consequence, s. 22 of the WMadras
Act, which cane into force after the Constitution, would, if
it is construed as inposing a tax, be bad, and the i npugned
Act which proceeds on the view that the States have the
power to enact-laws inposing a tax on inter-State sales and
seeks to give effect to themwould al so be unconstitutiona

and voi d.

This contention suffers, in our opinion, from serious
infirmties. It /overlooks that our Constitution was not
witten on a tabula rasa, that a Federal Constitution had
been established under the Governnment of India Act, 1935,

and though that has undergone considerabl e change by way of
repeal, nodification and addition, it still ‘remains the
framework on which the present Constitutionis built, and
that the provisions of the Constitution nust accordingly be
read in the light of the provisions of the Governnent of
India Act. It fails to give due weight to the setting of
t he rel evant provisions of the Constitution and the
interpretation which is to be put “upon them in 'their

context. 1In the Governnent of India Act, 1935, there was no
Entry corresponding to Entry 42 in List | of the Constitu-
tion. But there was in List Il, Entry 48 which corresponds

to Entry 54 in the Constitution. 1lt.is not in dispute that
under Entry 48 the States had power to pass alaw inmposing a
tax on inter-State sales, because the terns of the Entry are
wide and would include inter-State as well —as intrastate
sal es. It was on this view that the Provinces had enacted
| aws i nmposing tax on inter-State sales. Then the Constitu-
tion cane into force, and it included for the first time a
new Entry 42 in List 1. It also reproduced Entry 48 in Entry
54 in List Il in ternms, for our -purposes, identical

Having regard to the connotation of that Entry in_ the
Government of India Act, 1935, one woul d have expected /that
if it was intended by the Constitution-makers that the
States should be deprived of the power to tax interstate
sales which they had under Entry 48 in the Governnment of
India Act, that would have been nade clear in the Entry

itself. It is material to note that while Entry 48 in the
Gover nnent
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of India Act was "Taxes on the sale of goods and on
advertisenment ", Entry 54 in List Il of the Constitution as
originally enacted was " Taxes on the' sale or purchase of
goods other than newspapers”. Thus, the Constitution did

l[imt the scope of Entry 48 by excluding fromit newspapers,
and if it was its intention to exclude inter-State sales
fromits purview, nothing would have been easier for it than
to have said so, instead of leaving that result to be
inferred on a construction of Entry 42 in List | in the
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light of the Anerican authorities on the Commerce d ause.
This |Is strong indication that Entry 42 is not to be read as
including tax on inter-State sales. This conclusion is
further strengthened, when regard is had to the scheme of
the Lists in the Seventh Schedule and the principle
underlying the enuneration of heads of legislation therein

In List 1, Entries | to 81 nention the several matters over
whi ch Parlianment has authority to legislate. Entries 82 to
92 enunerate the taxes which could be inposed by a law of
Par | i ament . An exani nation of these two groups of Entries
shows that while the main subject of legislation figures in
the first group, atax in relation thereto is separately

nmentioned in the second. Thus, Entry 22 in List | is "
Rai lways ", and Entry 89 is " Terminal taxes on goods or
passengers, carried by railway, sea or air; taxes on railway
fares and freights ". If Entry 22 is to be construed as
involving taxes to beinposed, then Entry 89 would be
super fl uous. Entry 41 nentions "Trade and comerce wth
foreign countries; inport and  export across cust ons
frontiers ". If these expressions are to be interpreted as
including duties to be levied in respect of that trade and
conmerce, then Entry 83 whichis " Duties of custonms
including export duties * would be wholly r edundant .

Entries 43 and 44 relate to incorporation, regulation and
wi nding up of corporations. Entry 85 provides separately
for Corporation tax.” Turning to List I, Entries | to 44
form one group nentioning the subjects on which the States
could legislate. Entries 45 to 63 inthat List form another
group, and they deal wth
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taxes. Entry 18, for exanple, is " Land " and Entry 45 is "
Land revenue ". Entry 23 is " Regulation of nmnes " and
Entry 50 is " Taxes on mneral rights". The above anal ysis-

and it is not exhaustive of the Entriesin the Lists-Ieads
to the inference that taxation is not intended to be
conprised in the main subject inwiich it mght on an
extended construction be regarded as included, but is
treated as a distinct natter for purposes of |egislative

conpet ence. And this distinction.is also nanifest in the
| anguage of Art. 248, ds. (1) and (2), and of Entry 97 in
List | of the Constitution. Construing Entry 42 in the

l[ight of the above schene, it is difficult to resist the
conclusion that the power of Parliament to legislate on
inter-State trade and commerce under Entry 42 does not
include a power to inpose a tax on sales in the course of
such trade and conmerce.

Article 286 has a direct bearing on the point ~now under
di scussion. It inposes various restrictions on the power of
the State to enact |aws inposing taxes on sale of goods and
one of those restrictions has reference to taxes on inter-
State sales, vide Art. 286(2). It is inplicite-in this
provision that it is the States that have got the power to
i npose a tax on such sales, as there can be no question of a
restriction on what does not exist. That is how Art. 286(2)
has been construed by this Court both in The United Mbdtors
case (1) and in The Bengal Imunity Conpany case (2). It
was observed therein that under Entry 54, as under Entry 48
of the Governnent of India Act, the power to tax sales
rested with the States, and that Art. 286(2) was enacted
with the object of avoiding multiple taxation of inter-State
sales in exercise of the power conferred by that Entry.
This again strongly supports the conclusion that Entry 54
must be interpreted as including the power to tax inter-
State sales and Entry 42 as excluding it.

In order to get over this hurdle, |earned counsel put
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forward the contention that Art. 286(2) had reference only
to laws which were in existence at the time when the
Constitution cane into force, and that the

(1) [1953] S.C.R 1069.

(2) [1955] 2 S.C. R 603.
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power given to Parlianment was one to continue those | aws.
Reference was mnmde to the proviso to Art. 286(2) which
aut horised the President to direct that the taxes which were
being levied by the State before the comrencenent of the
Constitution mght be continued to be levied until Mrch 31
1951, and it was said that the power conferred under Art.
286(2) was of the sane character, and that it nerely enabl ed
Parlianment to continue pre-Constitution |aws.

Now, it cannot be disputed that the | anguage of Art. 286(2)
woul d, in ternms, conprehend future |egislation. Language
simlar to the oneused in Art. 286 (2) is also to be found
in Art. 287, and there, it clearly has reference to laws to
be enacted after the Constitution. . Indeed, it was conceded
that on the wording of Art. 286(2) both existing and future
| egislation would be included. ~But- it was contended that
its operation should be linited to existing | ans, because as
Entry 42 in List | includes tax on inter-State sales, any
law of the State subsequent to the Constitution imposing
such a tax woul d be inconpetent. This, however, is petitio
principii. The point for decision is whether tax on inter-
State sales is included within Entry 42, The inference to
be drawn fromthe plain | anguage of Art. 286(2) is that it
is not. It is no answer to this'to say that Entry 42
includes it, and that, therefore, the meaning of Art. 286(2)
shoul d be cut down. W cannot accede to such a contention
To sum up: (1) Entry 54 is successor to Entry 48 .in the
CGovernment of India Act, and it would be legitimate to
construe it as including tax on interState sales, unless
there is anything repugnant to it in-the Constitution, and
there is none such. (2) Under the schenme of the Entries in
the Lists, taxation is regarded as a distinct matter and is
separately set out. (3) Article 286(2) proceeds on'the basis
that it is the States that have the power to -enact |aws
i mposing tax on inter-State Sales. it is a fair inference to
draw fromthese considerations that under Entry 54 in List
11 the States are conpetent to enact |aws inposing tax on
inter-State sales.

We nust now consi der the argunents that have
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been put forward as supporting the opposite conclusion. It
is firstly contended that the Entries in the Legislative
Lists nmust be construed broadly and not narromy or in a
pedanti c manner, and that, in accordance with this
principle, Entry 42 should be construed, there being no
[imtation contained therein, as inclusive of the power to
tax sales in inter-State trade and commerce. The rule of
construction relied on is no doubt well-established; but the
guestion is as to the application of that rule in the
present case. The question here is not sinpliciter whether
a particular piece of legislation falls within an Entry or
not. The point in dispute before us is whether between two
Entries assigned to two different Legi sl atures t he
particul ar subject of legislation falls within the anbit of
the one or the other. |If Entry 42 inList | is to be
construed liberally, so nust Entry 54 in List Il be, and the
point is not settled by reference to Art. 246, Cs. (1) and
(3) and to the principle laid down in Union Colliery Conpany
of British Colunbia v. Bryden (1) that where there is a
conflict of jurisdiction between a Central and a Provincia
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Legislature, it is the law of the Centre that nmust prevail

Art. 246, Os. (1) and (3) have to be invoked only if there
is a conflict as to the scope of two Entries in the two
Lists and not otherwi se. What has therefore first to be
decided is whether there is any conflict between Entry 42 in

List I and Entry 54 in List 11. |If there is not, the
application of the non-obstante clause in Art. 246(1) or of
the words " subject to " in Art. 246(3) does not ari se.

There is another rule of construction also wellsettled that
the Entries in two Legislative Lists nmust be construed if
possible so as to avoid a conflict. |In Province of WMadras
v. Boddu Paidanna and Sons (2) the question was as to
whether the first sales by a manufacturer of goods were
liable to be taxed by the Province under Entry 48 in List
1, or whether it was really a tax on excise which was
wi thin the exclusive conpetence of the Centre under Entry 45
in List 1. It was held by the Federal Court that the

(1) [1899] A C. 580.

(2) [1942) F.C.R 90.
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correct approach to the question was to see whether it was
possible to effect a reconciliation between the two Entries
so as to avoid a conflict and overlapping,” and that, in
that view, though excise duty mght in a extended sense
cover the first sales by the manufacturer, in the context of

entry 48 in List Il it should be held not to include it, and
that therefore the Province had the right to tax the first
sal es. This view was approved by the Privy Council in
CGovernor General in Council v. Province of Madras (1). If it

is possible therefore to construe Entry 42 as not  including
tax on interstate sales, then-on the principle enunciated in
Province of Madras v. Boddu Pai danna and ~Sons  (2) and
Governor-CGeneral in Council v. Province of Madras (1) we
shoul d so construe it, as that will avoid a conflict between
the two Entries.

It was also argued in support of the contention that Entry
42 in List | must be held to include the power to tax, that
that was the interpretation put by the Anerican authorities
on the Comrerce O ause, and that there was no reason 'why a
different construction ,should be put on Entry 42 inlist |
of our Constitution. It is true that our Constitution-
maker s bad before them the Commerce Clause and the
authorities thereon, but it is a mstake to suppose that
they intended to bodily transplant that clause in Entry 42.
W had in the Governnent of India Act, 1935, a fullfledged
Federal Constitution in force in this Country, and what the
Constitution-makers did was to draw from other Federa
Constitutions of the world, adapt and nodify the provisions
so as to sent our conditions and fit them in our
Constitution. 1In this new context, those provisions do not
necessarily nmean what they nmeant in their old setting. The
threads were no doubt taken fromother Constitutions, but
when they were woven into the fabric of our Constitution,
their reach and their conplexion under went changes.
Therefore, valuable as the American decisions are as show ng
how the question is dealt with in a sister

(1) (1945) L.R 72 I.A 91.

(2) [1942] F.C.R 90.
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Federal Constitution, great care should be taken in applying
them in the interpretation of our Constitution. W should
not forget that it is our Constitution that we are to
interpret, and that interpretation nust depend on the
context and setting of the particular provision which has to
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be interpreted. Applying these principles and having regard
to the features already set out, we rmust hold that Entry 42
in List | is not to be interpreted as including taxation

The same remarks apply to the argunent based upon s. 92 of
the Commonweal th of Australia Constitution Act and Art. 301
of "our Constitution. W should also add that Art. 304 (a)
of the Constitution cannot be interpreted as throwi ng any
light on. the scope of Art. 301 with reference to the
guestion of taxation, as it nerely reproduces s. 297 (1) (b)
of the Governnent of --India Act, and as there was no
provision therein corresponding to Art. 301, s. 297 (1)(b)
could not have inmplied what is now sought to be inferred
fromArt. 304 (a).

In the result, we are of opinion that if the States had the
power under Entry 54 to inpose a tax on inter- State sales
subject only to the restriction enacted in Art. 286 (2),
then by virtue of the inmpugned Act such law is rendered
operative  and proceedi ngs taken thereunder are valid. We
have reached  this conclusion on a construction of the
statutory provi-sions bearing on the question wi t hout
reference to the Sixth Anendnent of the Constitution which

proceedi ng on the view that the States had the power to tax
interState sales under Entry 54, has anended the Constitu-
tion, and has vested the power to tax interstate sales

in the Centre.

(VI) Another contention urged by the petitioners is that the
levy of tax proposed to be nade by the Andhra State on the
sale of yarn by themto dealers inthe State of Andhra is
illegal, because under the Madras Act and the  Rules made
thereunder, where there are successive sales of yarn the tax
can be inposed at only one point, and as the Governnent of
Madras had already inposed a tax on the sale wthin that
State, a second levy on the self-sane goods by the State of
Andhra is unauthorised. and that therefore
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the threatened proceedi ngs for assessment are inconpetent.
This contention is clearly untenable. Wen the Madras Act
provides for a single |evy on successive sales of 'yarn, it
can have only application to sales in the State of Madras,
as it would be inconpetent to the Legislature of Madras to
enact a law to operate in another State. But it -is argued
that s. 53 of the Andhra State Act, 1953, on its true
interpretation enacts that though for political purposes
Andhra is to be regarded as a separate State, for the
enforcenent of |laws as they stood on that date it should be
deened to be a part of the State of Madras. W do not agree
with this interpretation. In our opinion, s. 53 nerely
provides that the laws in existence in the territories which
were constituted into the State of Andhra should continue
to, operate as before. |In fact, by an Adaptation /O der
issued on Novenber 12, 1953, even the name of Andhra was
substituted for Madrts in the Madras Ceneral Sales Tax Act.
There is no substance in this contention.

(Vi) Lastly, it is argued t hat the Essenti al
Commodities Act enacted by Parliament in exercise of the
power conferred by Art. 286 (3) has declared that yarn is an
essential commodity, and that if the Madras Act is to be
construed as a fresh enactnment for the Andhra State by
reason of ss. 53 and 54 of the Andhra State Act and the
Adaptation Order dated Novenmber 12, 1953, then it would be
bad inasmuch as the procedure prescribed in that provision
had not been followed. The basis of this contention is that
the Mdras Act as applied to the Andhra State is a now Act
for purposes of Art. 286 (3), but that is not so. The Madras
Act was in force in the territories which now formpart of
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the Andhra State until COctober 1, 1953, and thereafter that
Act continues to be in operation by force of s. 53 of the
Andhra State Act. Myreover, the Madras Act becone operative
in the new State of Andhra not under any | aw passed by the
Legi slature of the State of Andhra but under s. 53 of a |aw
enacted by Parlianment and therefore Art. 286 (3) has no
application. We should add that the Essential Comodities
Act (LIl of 1952) has itself
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been repealed and is no longer in operation. Thi s
contention of the petitioners also should be rejected.

The petitioners sought to raise certain other contentions
such as that they are not "dealers" in the Andhra State, and
that the Explanation to s. 22 had no application to the
sal es sought to be taxed, as the goods were delivered not in
the State of Andhra but in-Madras. But these are questions
whi ch ought properly to be raised before the assessing
aut horities, and cannot be gone into in these proceedings.
In the result, the petitions fail and are rejected. The
petitions have had a chequered career, their fortures
fluctuating with changes in the interpretation of the |aw
and in the lawitself. 1n the circunstances, we direct the
parties to bear their own costs.

SARKAR J.-The petitioners who are dealers in cotton yarn
carrying on business in the city of Madras had sold goods to
various persons in the State of Andhra. This State, the
respondent in these petitions, demanded taxes on these sal es
under the provisions of the Sales Tax Act applying to its
territories. The petitioners challenged the  respondents
right to tax the, sales, and filed these petitions for wits
of prohibition or other suitable wits restraining the
respondent from |evying and collecting the tax. The Act
mentioned various kinds of sales which could be taxed under
it. The procedures followed by the petitioners in effecting
the sales were diverse and have not yet been ascertained,
and it is not possible wthout such-ascertainment to decide
whet her they are or are not taxabl'e under the provisions of

the Act read with other relevant |[|aws. To avoid this
difficulty it has been agreed between the parties that the
only question that will be decided on these petitions is

whet her the respondent can tax a sal e under which the pro-
perty in the goods sold passed outside the State of Andhra
but the goods were delivered in that State for consunption

there. Before proceeding to discuss this question it is
necessary to refer to certain antecedent
events.

On January 26, 1950, the Constitution of India was
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promnul gat ed. It continued the |Iaws previously in force in
the territories of India subject to its provisions. ~Article
372(2) of the Constitution provides that,

"For the purpose of bringing the provisions of any law in
force in the territory of India into accord wth the
provisions of this Constitution, the President may by order
make such adaptations and nodifications of such |aw, whether
by way of repeal or anmendnent, as may be necessary or
expedi ent . "

Article 286 of the Constitution as it stood prior to its
amendment in 1956, that being what this case is concerned
wi th, contained the follow ng provisions :

" Art. 286. (1) No law of a State shall inpose, or authorise
the inposition of, a tax on the sale or purchase of goods
where such sal e or purchase takes pl ace-

(a) outside the State ; or

(b) in the course of the inport of the goods into, or
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export of the goods out of, the territory of India,

Expl anati on. -For the purposes of sub-clause (a), a sale or
purchase shall be deened to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of consunp-
tion in that State, notw thstanding the fact that wunder the
general lawrelating to sale of goods the property in the
goods has by reason of such sale or purchase passed in
anot her State.

(2) Except in so far as Parlianment ny by |aw otherw se
provide, no law of a State shall inmpose, or authorise the
imposition of, a tax on the sale or purchase of any goods
where such sale or purchase talks place in the course of
inter-State trade or comerce : "

In the year 1939 the | egislature of Madras had enacted the
Madras Ceneral Sales Tax Act and this was continued in force
by the Constitution after its promulgation. 1In order to
bring its provisions into accord with the Constitution, the
Presi dent ‘under hi s power nentioned earlier, passed on July
2, 1952, the Adaptation of = Laws(Fourth Anendrment) Order
whi ch
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added a new sectionto the Madras Act, being s. 22. The
terms of this section are inportant in this case and will be

set out later.

The effect of the Explanation in Art. 286(1)(a) canme up for
consideration by this Court in the case of - The State of
Bonbay v. The United Mdtors (India) Ltd. (1). This Court
held by its judgment pronounced by a mgjority, on March 30,
1953, that a State 'could tax a sal e under which goods were
delivered wthin its territories for consunption there
t hough the property in the goods -passed beyond its
territories and a provision in a State statute purporting to
| evy such a tax did not contravene Art. 286.

Andhra is a new State which cane into existence on October
1, 1953. It was created by the Andhra State Act, 1953,
largely out of territories previously belonging to the State
of Madras. Later, the new State cane to be designated as
the State of Andhra Pradesh but | will refer toit as the
State of Andhra or sinply Andhra. Section 53 of the Andhra
State Act provided that the laws in force prior to the Con-
stitution of the State of Andhra in the territories included
in it, were thereafter to continue in force there. The
Madras Ceneral Sales Tax Act therefor(, becane applicable to
the State of Andhra and it becanme go applicable with the new
s. 22 previously added to it. Subsequently, the Madras Act
as applying in the State of Andhra was, to suit the Ilatter
State, adapted by substituting for the nane Madras the . name
Andhra wherever it occurred in that Act. | wll hereafter
call this Act the Sales Tax Act.

Sonetime in the vyear 1954 the respondent, the “State of
Andhra, issued notices to the petitioners demanding @taxes
under its Sales Tax Act. As | have earlier stated the
petitioners challenged the right of the respondent to  levy

the tax and certain correspondence followed. As t he
respondent insisted on collecting the tax, the petitioners
instituted the present proceeding,-, in July and August,
1955.

VWi le these proceedi ngs were pending, the question of the
effect of Art. 286 again came up for consideration

(1) [1953] S.C. R 1069.
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by this Court in the case of the Bengal Inmmunity Conpany
Ltd. v. The State of Bihar(1). This Court by its judgnent
pronounced, again by a nmajority, on Septenber 6, 1955, held
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that until Parlianment by |aw nade in the exercise of powers
vested in it under Art. 286(2) otherw se provided, no State
could inmpose any tax on a sale or purchase of goods when
such sale or purchase took place in the course of inter-
State trade or commerce and the mpjority decision in the
State of Bonbay v. The United Mdtors (India) Ltd. (2) in so
far as it decided to the contrary could not be accepted
andfurther that the explanation in Art. 286(1)(a)did not
confer any right on the State in which the goods were
delivered under a sale, to tax it notwi thstanding that the
property in the goods passed in another State.

In view of this decision the respondent was advised that it
could not oppose the petitions and on Cctober 21, 1955, it
actually filed statenents in these proceedings submitting
that the petitions m ght be allowed. Before however the
petitions could be heard and disposed of, an Odinance
called the Sales Tax Laws Validati on Ordi nance, 1956, was
promul gated by the President on January 30, 1956. Thi s
Ordi nance’ was |later, on March 21, 1956, replaced by the
Sal es Tax Laws Validation Act, 1956. Both these enactnents
were in -identical ternms. The operative provision of the
Validation Act is set out bel ow

2. " Notw t hstandi ng any judgment, decree or order of any
court no law of ~a State inposing, or authorising the
inmposition of, a tax on the sale or purchase of any goods
where such sale or purchase took place in the course of
inter-State trade or conmerce during the period between the
1st day of April, 1951, and the 6th day of Septenber, 1955,
shall be deenmed to be invalid or ever to have been invalid
nmerely by reason of the fact that such sale or purchase took
place in the course of interstate trade or commerce ; and
all such taxes levied or collected or purporting. to have
been | evied or collected during the

(1) [1955] 2 S.C. R 603.

(2) [1953] S.C.R 1069.
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af oresai d period shall be deened al ways to have been validly
levied or collected in accordance with law. "

The respondent was advised that the Validation Act had
changed the situation and in view of it the petitions could
no |onger succeed. Thereupon, the respondent on February
19, 1957, filed fresh statenents submtting that the
petitions should be dism ssed. The petitions have now cone
up for hearing in these circunstances.

The validity of the Validation Act itself  has been
chall enged. But | do not think it necessary to decide that
guesti on. I will assune that that Act is perfectly valid.
It does not however itself levy any tax. Its only effect,
so far as these cases are concerned, is to permt the Sales
Tax Act to operate to tax sales which took place in the
course of trade between Andhra and any ot her State  between

certain dates.| will not refer to these dates hereafter for
what | have to say applies to sal es between them only.
As has been agreed between the parties, as nentioned at

the commencenent of this judgnent, the only question that we
have to decide is whether a sale under which the goods were
delivered in Andhra for consunption there though property in
them passed in Madras, can be taxed by the respondent. Such
a sale would no doubt be a sale in the course of trade
between Andhra and Madras. It is said that such a sale
cannot be taxed by the respondent notwi thstanding the
Val i dation Act, because the Sales Tax Act does not- purport
to tax it.

Does the Sales Tax Act then contain any provision taxing
such a sale ? Now the Act authorises the levy of a tax on
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sales as defined init. A sale is defined ins. 2(h) of the
Act . It is not disputed however that that definition does

not include a sale under which goods are delivered in Andhra
for consunption there but property in them passes in Madras
and no further reference to that section is therefore

necessary. It is however said that the effect of the
Expl anation in s. 22 is to nmake such a sale, a sale within
the neaning of the Act and therefore liable to be taxed
under it. So | proceed to exam ne that section. Section

22 as it stood at the relevant tine reads thus:
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S.22. "Nothing contained in this Act shall be deenmed to

i npose, or authorise the inposition of, a tax on the sale or
purchase of any goods, where such’ sale or purchase takes
pl ace

(a) (i) outside the State of Andhra, or

(ii) in the course of the inport of the goods into the
territory of India or of the export of the goods out of such
territory, or

(b) except in so far as Parlianent may by |aw otherwi se
provide, -after the 31st day of March 1951 in the course of
inter-State trade or comrerce, and the provisions of this
Act shall be read and construed accordingly.

Expl anati on. - For the purposes of clause (a)(i), a sale or
purchase shall be deenmed to have taken place in the State in
which the goods have actually been delivered as a direct
result of such sale or purchase for the purpose of
consunption in that State, notw thstanding the fact that
under the general law relating to sale of  goods, the
property in the goods has by reason of such sale or purchase
passed in another State. "

Does the Explanation in this section then say that when
under a sale goods are delivered in Andhra, the sale shal
be deened to have taken place there though the property in
the goods may have passed in _another State, for exanple,
Madras ? It no doubt says, w thout specifying any particul ar
State, that a sale shall be deenmed to have taken place in
the State in which the goods were delivered under it though
the property in themhas passed in another State. But it
seens to ne inmpossible fromthe | anguage used to say that it
contenmplated a case in which the goods were delivered .in
Andhra though property in them passed in another State. -~ For
the sake of clarity | have left out in what | have just said
the termas to consunption in the State in which the goods
were delivered and no question as to such consunption is in
di spute in these cases.

The Explanation opens with the words For the purposes of
clause (a) (i) ". Wat then is that clause ?

189
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It only contains the words "outside the State of “-Andhra".
It conpletes the sentence part of which has preceded it.
The conpl ete sentence says,

Nothing in this Act shall be deemed to inpose, or authorise
the inposition of, a tax on the sale or purchase of —any
good,,;, where such sale or purchase takes place

(a) (i) outside the State of Andhra.

It then savs that no tax shall be |evied under the Act on a
sale which takes place outside Andhra. It is after this
that the Explanation cones and starts with the words " for
the purposes of clause (a) (i)". These words nust therefore
nean, for the purpose of explaining which sale is to be
regar ded as having taken place outside Andhra. The
Expl anation then is for this purpose. | wll now turn to
t he remai ni ng and the substantive portion of t he




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 45 of 46
Expl anati on. That nust explain when a sale is to be
regar ded as having taken place outside Andhra. The

substantive portion of the Explanati on however nentions a
sale which is to be deened to have taken place inside a

St ate. Keeping its purpose in mnd, it nust be taken by
saying that a certain sale is to be deened inside a State
to say that it is outside the State of Andhra. It follows

that the Explanation does not contenplate that the State
inside which a sale is to be deened to have taken place, can
be the State of Andhra. That State cannot be the State of
Andhra, for then the Explanation would not show when a sale
is to be deened to be outside Andhra and that by its
| anguage is the only purpose for which it is enacted.
Therefore the Explanation can only be read as contenplating
a State other than Andhra as the State inside which a sale
shal | be deened to have taken place. This is the inevitable
result produced by the opening words of the Explanation
under stood according to their  plain neaning. So the
Expl anation, ~omtting portions of it for the sake of
clarity, ‘can only be read in-the nmanner shown bel ow.

For the purposes of clause (a)(i) a sale or purchase shal
be deened to have taken place in the State being a State
ot her than Andhra, in-which'the goods have
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been actually delivered notw thstanding that the property in
the goods has passed in the State of Andhra.

| therefore find it inpossible to say that the Explanation
states that a sale shall be deemed to have taken place
inside Andhra if under it the goods have been delivered
there though the property in them passed in another State.
The Explanation does not hence, in nmy view, authorise the
taxation of a sale under which goods are delivered in Andhra
t hough property in them passed in Mdras.

The view that | have taken of the purpose of the Explanation
ins. 22 was taken of the purpose of the Explanation in Art.
286(1)(a) in the Bengal Immunity Conpany case (1). /It was
said at p. 646 of the report, " Here the avowed purpose of
the Explanation is to explain what an outside sale  referred
to in sub-clause (a) is ". The language of the Explanations
and the setting of each in its respective provision are
i denti cal . That | anguage nust therefore have the sane
meani ng. It is said that the consideration that prevailed
with the Court in the Bengal Imunity Conpany case (1) in
dealing with Art. 286 cannot apply in dealing with s. 22 for
the latter is a provisionin a taxing statute which the
former is not. But | do not see that this conment, even if
justified, would lead to a different meaning being put on
words used when they occur in a taxing statute from  that
when they occur in a statute which does not purport to /|evy
a tax. As a matter of |anguage only, words nust have the
sane nmeaning. The words "for the purpose of clause- (a)(i)"
must therefore have tile sanme neaning in the Explanation in
Art. 286(1)(a) as in the Explanation in s. 22. 1 am unable
to distinguish the present case fromthe Bengal Inmunity
Conpany case (1) for the purpose of determ ning the neaning
of the words used.

It is then said that the Explanation in i. 22 has two
facets; that when it talks of a sale inside one State, it at
the sane tine necessarily talks of a sale outside all other

States. Therefore it is said that when under a

(1) [1955] 2 S.C.R 603.
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sale goods are delivered in Andhra but property in .them
passes outside Andhra, the Explanation at the sane tine
makes such a sale inside Andhra and outside all other
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St at es. | do not followthis. Wy should the Explanation
in this Andhra Act be concerned with saying when a sale
shal | be deenmed to have taken place outside all other States
? Andhra cannot of course legislate for any other State.
Nor is there anything in this Act which makes it necessary
for the purposes of it to say when a sale shall be deened to
be outside all other States. It follows therefore that a
construction cannot be put on the |anguage used in tile
Expl anati on which produces the result of showing a sale to
be inside Andhra and so outside all other States. Furt her

as | have earlier pointed out, the words " For the purposes
of clause (a)(i)" with which the Explanation starts, show
conclusively that it is necessarily confined to a sal e under
which goods are delivered in a State other than Andhra and
the property in the goods passes in Andhra. It is no
objection to this reading of the Explanation to say that the
Andhra Act woul d then be saying when a sale is to be deened
to have taken place inside another State and it has no power
to do so as-it can legislate only for itself and for no
other State. Such an objection would be pointless because
Andhra by saying that a sale shall be deemed to have taken
pl ace inside another State is only legislating for itself
and only saying that such a sale is therefore an outside
sale so far as it i's concerned and cannot be taxed in view
of s. 22(a) of its Act. It may be that it is possible in
construing the Explanation in Art. 286(1)(a) to conceive of
two facets because that dealt with all States or any two
States at a time and for all these “the Constitution was
fully competent to lay down thelaw. That however is not
possi bl e when construing a law passed by a State
| egi sl ature. Such |aw cannot regulate the |aws of other
St at es. And in this case the conception is further
i mpossi bl e because the | anguage shows that the Explanation
is for explaining when a sale is to be deened to have ' taken

pl ace outside the State of Andhra. It is not neant to
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explain when it is deenmed to have taken place outside any
State whatsoever that State may be. | amtherefore unable

to see that the Explanation has any facet show ng what woul d
be a sal e inside Andhra.
The conclusion that | reach is that the Sales Tax Act wth

which these cases are concerned does not —authorise 7’ .he
taxing of a sale under which goods are delivered in ~Andhra
but the property in them passes in Madras. In this view of
the matter | do not think it necessary ~to discuss the

various other grounds on which the respondent™s right to tax
these sal es was al so chal | enged.
In the result | would allow these petitions.
BY COURT: In viewof the opinion of the majority, the
petitions an dismssed. The parties are to bear their own
cost s.

Petitions dismssed.




