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PETI TI ONER
DARA SI NGH

Vs.

RESPONDENT:
STATE THROUGH DI RECTOR OF ENFCRCEMENT, NEW DELH

DATE OF JUDGVENT29/ 10/ 1980

BENCH
VENKATARAM AH, E. S. (J)
BENCH

VENKATARAM AH, E. S. (J)
SARKARI A, RANJI T SI NGH

Cl TATI ON:
1981 AIR. 427 1981 SCR (1) 987
1980 SCC  (4) 586

ACT:

For ei gn Exchange Regul ati on Act 1947-Section 23F- Scope
of -order inposing penalty not comunicated to the accused-
non- paynment of penalty within stipulated period-if anmounts
to contravention of section 23F-Know edge of order on the
dat e of appearance before Magistrate-if anpbunts to know edge
of penalty.

HEADNOTE:

An exparte order holding the appellant guilty of
certain offences under the Foreign Exchange Regul ation Act
and inposing penalty for such contravention was passed by
the Director of Enforcenment. On conpletion of 45 days of the
issue of the order wthin which  period the penalty was
required to be paid, a complaint was |odged with the
Judicial Mgistrate, 1st class alleging that even though a
copy of the inmpugned order had been served on the appellant,
he failed to deposit the penalty and, that, therefore, he
was |iable to be punished under section 23F of the Act.

Accepting the appellant’s plea that no copy of the
i mpugned order having been served on himthere was no ground
to hold himguilty of contravention of section 23F the
Magi strate acquitted him The Magistrate, at the sane tine,
rejected the conplainant’s contention that even assum ng
that the inpugned order had not been received by the
appel l ant he had cone to know of it on the date he appeared
before the WMagistrate and when the charge had been franed
against him and his failure to pay the penalty despite this
know edge was enough to attract the provisions of section
23F. He held that these allegations were stated neither in
the conpl aint nor in the charge and, therefore, the
appel I ant coul d not be convicted.

Al t hough the High Court, on appeal, upheld the finding
of the Magistrate that the inpugned order had not been
served on the appellant it was of the viewthat since the
appel l ant had cone to know about the order then he appeared
before the Magistrate but still had not paid the penalty
within a reasonable time thereafter, he was liable to be
puni shed under section 23F of the Act.

Al'l owi ng t he appeal

AN

HELD: The appellant had not conmitted any offence
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puni shabl e under section 23F of the Act. [993Q

Wen the law lays down that non-conpliance with an
order would expose The person against whomit is nmade to
crimnal liability, It is reasonable to hold that in the
absence of proof of know edge of the order no penal action H
can be taken against himfor non-conpliance with that order
The information or know edge which he nmay gat her about such
order in the course of crimnal
988
proceedi ngs instituted for non-conpliance with it cannot be
a substitute for the know edge of the order, which should
ordinarily precede the institution of such proceedi ngs. The
H gh Court was, therefore, in error in the circunstances of
the case in setting aside the order of acquittal passed by
the Magistrate and in finding the appellant guilty of the
of fence conpl ai ned of. [992H

The rul es framed under the Act set out the procedure to
be followed by the Director in  holding an enquiry under
section 23D of the Act. Although, there is no rule requiring
a person '_agai nst-whom an order is nmade to appear before the
Director on the date of pronouncenent of his order, rule 5
of the Rules requires that a copy of the order passed under
rule 3(7) should be supplied free of charge to the person
agai nst whom the order is nmade. In the absence of a
provision requiring the service of a notice on such a person
informng him that the order would be pronounced on a
specified future date, the only date on which the order can
be deenmed to have been effectively made is the date on which
he gets know edge of the order either by supply of a copy of
the order or by any other neans. The period of limtation to
appeal cannot be conputed froma date earlier than the date
on which the aggrieved party has know edge of the order. In
the absence of proof of know edge of the order either by
supply of its copy or in any other nmanner the person failing
to pay the penalty cannot be proceeded agai nst under section
23F. [991H, 992F]

In the instant case the Magistrate and the High Court
refused to accept the plea of ‘the Director that ‘a copy of
the inpugned order had been served on the appellant. Neither
on the date of the conplaint nor on the date on which
process was issued by the Mugistrate had the appell ant
know edge of the order inposing the penalty; nor did the
charge state that the inpugned order had been comuni cat ed
to him and that he was being tried for non-conpliance wth
that order.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 76
of 1974.

Appeal by Special Leave fromthe Judgnent dated 9-11-
1973 of the Delhi H gh Court in, Crimnal Appeal No. 174 of
1972.

R L. Kohli (Amcus Curiae) and R C. Kohli for the
Appel | ant .

Har dayal Hardy, M ss A Subhashini and R N. Poddar for
t he Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J.-This appeal by special leave is filed
agai nst the judgnent of the Hi gh Court of Delhi in Crimnal
Appeal No. 174 1972 convicting the appellant, Dara Singh, of
an offence punishable under section 23F of the Foreign
Exchange Regulation Act, 1947 (Act  No. 7 of 1947)
(hereinafter referred to as "the Act’) and sentencing himto
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i mprisonnent for a term of one year with a direction that
the said sentence should be served by himconcurrently with
the sentence of inprisonnent for life inmposed on him in
anot her case on a charge of nurder.

989

The facts leading to this appeal can be summarised
thus: On March 28, 1963 foreign currencies anobunting to $
185 and U.S. $ 13060 besides Indian currency amounting to
Rs. 1,300 were seized fromthe appellant by the Railway
Police at the Railway Station at Sangrur. Thereupon
proceedi ngs were initiated against the appellant for
contravention of sections 4 and 9 of the Act under section
23 (1) (a) read wth section 23D of the Act before the
Director of Enforcenent’ of Foreign Exchange Regul ation
appointed by the Central Governnent for the purpose of
enforcing the provisions of the Act. By an ex-parte order
dated May 12, 1967, the Director of Enforcenent held the
appel I ant ~guilty of contravention of provisions of section 9
of the Act read with the Central Governnent Notification No.
F. 1(67-EC/ 57, dated 25-9-1958 as anended upto 6-3-1961) and
section 4(1) of the Act and inposed on hima penalty of Rs.
6,000 which the appellant was directed to pay to the
Directorate of Enforcenent-within forty-five days of the
issue of the order. As the penalty was. not paid wthin
forty-five days fromthe date of the issue of the order of
the Director of Enforcenent, a conplaint was |odged on
Novermber 13, 1969 by the Deputy Director -of Enforcenent
bef ore the Judicial Mgistrate, First O ass, New Del hi under
section 23F of the Act. In the conplaint it was specifically
stated that a copy of the order of the Director of
Enforcenent inposing the penalty on the appellant had been
served on himon My 4, 1968 and that as the appellant had
not deposited the penalty with the 1 Directorate of
Enforcenment within forty-five days fromthe date 'of the
order, the appellant was |iable to be punished under section
23F of the Act. The appell ant denied that he had been served
with the copy of the order of the Director of Enforcenent
i mposing penalty on him and further stated that he did not
Know t hat he had to pay the penalty in question. The learned
Magi strate acquitted the appellant by his order dated July
29, 1972 holding that it had not been established that the
order passed by the Director of Enforcenment had been served
on the appellant on May 4, 1968 as alleged in the conplaint
and that, therefore, there were no grounds to hold the
appel l ant guilty of contravention of section 23F of the Act
whi ch read thus:

"23F. If any person fails to pay the penalty

i nposed by the Director of Enforcenment or the Appellate

Board or the High Court, or fails to conply with any of

their directions or orders, he shall, on conviction

before a Court, be punishable with inprisonnment for a

termwhich may extend to two years, or with fine, or

with both."

The Magistrate while acquitting the appellant rejected
the plea of the conplainant that the appellant was liable to
be puni shed under
990
section 23F since he had in any event come to know of the
order of the Director of Enforcement on the date on which he
appeared in the Court i.e., on August 7, 1970 and the charge
had been franmed by the Magistrate on March 4, 1972 after the
expiry of a period of forty-five days fromthe date on which
the appellant had appeared in the Court by observing that
"he could not be convicted in the case on that count because
these allegations are not contained even in the charge much
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less in the conmplaint”. Aggrieved by the decision of
acquittal of the Magistrate, the Director of Enforcenent
filed an appeal before the Hgh Court of Delhi with the
special leave of that court granted under section 417(3) of
the Code of Crimnal Procedure. As the appellant who was
undergoi ng i nprisonment for life inposed on himin another
case at the Central Jail Ferozepur did not nake any
arrangenent for his defence before the Hgh Court, an
advocate was appointed as anmicus curiae to assist the court
in the appeal. After hearing | earned counsel who appeared in
the case, the High Court by its judgment dated Novenber 9,
1973 reversed the order of acquittal passed by the
Magi strate, found the ‘appellant guilty of The offence
puni shabl e under section 23F of the Act and sentenced himto
i mprisonnment for a term of one year. Wiile doing so, the
H gh Court agreed with the finding of the Mgistrate that
the order of the Director of Enforcenment inposing penalty on
t he appel Lant had not been served on the appellant on My 4,
1968 as alleged in the conplaint but it was of the view that
since the —appellant had conme to know about the order on
August 7,-1970 when he appeared before the Magistrate and he
had not paid the penalty within a reasonable tine
thereafter, he was liable to be punished under section 23F
of the Act. The relevant part of the judgnment of the Hi gh
Court reads thus:
"The order / of acquittal nade by the learned tria

Magi strate proceeds, in our opinion, on an altogether

erroneous view of the provisions of section 23F of the

Act. For proving the gquilt of Dara Singh in the Iight

of the charge franed against him it-had only to be

established that he had failed to pay the penalty

i nposed by the Director of Enforcenent. As was ordered

by the Director of Enforcenent the penalty had to be

paid within 45 days fromthe date of issue of the
adj udi cation order. Cbviously, ~however, no paynent
could be made unl ess the person on whomthe penalty was

i nposed had cone to know about the order. At the |atest

Dara Singh cane to know about the adjudication order

on’ August 7, 1970, if not earlier. He should have,

therefore, paid the penalty within a reasonable period
fromthat date and in any case within 45 days from
991

the said date. The penalty not having been paid or

deposited by Dara Singh, he was clearly guilty  of

contravention of the adjudication order nade by the

Director of Enforcement and shoul d have been, convicted

under section 23F of the Act".

The question which arises for consideration in this
appeal is whet her the Hgh Court was right in the
circunst ances of the case in finding the appellant guilty of
the offence in question. It is necessary at this stage to
refer briefly to sone of the provisions of the Act ‘and the
Adj udi cati on Proceedi ngs and Appeal Rules, 1957 (hereinafter
referred to as 'the Rules’) franed under section 27 of the
Act. Under dause (a) of sub-section (1) of section "3 of
the Act, the Director of Enforcenent is enmpowered to |evy
penalty not exceeding three tinmes the value of the foreign
exchange in respect of which the contravention has taken
pl ace, or five thousand rupees, whichever is nore, as may be
adjudged by himin the nmanner provided in the Act in any
person is found to contravene the provisions of section 4,
section 9 or any of the other provisions referred to in
section 23(1). Section 23D of the Act requires the Director
of Enforcenent to hold an inquiry in the prescribed nanner
agai nst any person who is liable to be proceeded against
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under clause (a) of section 23 (1) after giving him a
reasonabl e opportunity of being heard and if on such
inquiry, the Director of Enforcenent is satisfied that the
person has conmitted the contravention, he may inpose such
penalty as he thinks fit in accordance with the provisions
of section 23 of the Act. An appeal lies to the Appellate
Board under section 23E of the Act against the order of the
Director of Enforcenent inposing penalty. Rules 3, 4 and 5
of the Rules set out the procedure to be followed by the
Director of Enforcement in holding the enquiry under section
23D of the Act. Rule 3 of the Rules anmong ot hers provides
for the issue of a notice to the person against whom
proceedi ngs are initiated for contravention of the
provisions referred to in section 23(1) of the Act and for
giving an opportunity to him to defend hinself in the
proceedi ngs before the Director of Enforcement. Sub-rule (7)
of Rule 3 of the Rules provides that if, upon consideration
of the ~evidence produced before the Director, the Director
is sati sfied t hat the person has conmitted the
contravention, he may, by order in witing inpose such
penalty as hethinks fitin accordance with the provisions
of clause (a) of sub-section (1) of section 23. There is no
rule requiring the person against whoman order is made to
appear before the Director of Enforcenent on any specified
date on which the order woul d be pronounced in his presence.
Rule 4 of the Rules requires the Director of Enforcenent to
specify in his order the provisions  of the Act or of the
Rul es,
992
directions or orders made thereunder in respect of which
contravention has taken place and to give brief reasons for
his decision. Rule 5 of the Rules requires that a copy of
the order nade under sub-rule (7) ~of Rule 3 shall be
supplied free of charge to the person agai nst whomthe order
is made and that every copy of such order shall state that
the copy is supplied free of charge for the use of the
person to whomit is issued and that an appeal |ies against
that order to the Appellate Board under section 23E within
thirty days of the date of the order. Rule off the Rules
states that every appeal presented to the Appellate Board
under section 23E of the Act shall be in the formof “a
menor andum si gned by the appel |l ant and the nenmorandum shal
be acconpani ed by a copy of the order appeal ed agai nst.
Having regard to the aforesaid provisions of the Act
and the Rules, it has to be held that the service of a copy
of the order made under sub-rule (7) of Rule 3 of the Rules
on the person against whomthe said order is nade is not an
enpty formality. In the absence of a provision of. Ilaw
requiring the Director of Enforcenent to pronounce his order
in the presence of the person against whomit is made, the
only date on which it can be deemed to have been effectively
made is the date on which he gets the know edge of the order
either by the supply of a copy of the order or by any other
nmeans because first, the statute provides a renedy to the
person agai nst whomthe order is nade by way of an appeal to
be preferred wthin the prescribed period fromthe date of
the order to the Appellate Board under section 23E of the
Act and secondly nonconpliance wth the order woul d expose
himto the punishnent that may be inposed on him under
section 23F of the Act. It would be wholly unjust to conpute
the period of limtation to file an appeal from a date
earlier than the date on which the party who is entitled to
prefer an appeal has the know edge of the order. In cases
where an order which is appeal able is not pronounced in the
presence of the person against whomit is made, it should be
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assuned that unless there is any specific provision of |aw
to the contrary the date of his know edge of the order is
the date of the order for the purpose of conputing the
period of limtation irrespective of the date on which it is
actual ly passed. (Vide Raja Harish Chandra Raj Singh v. The
Deputy Land Acquisition Oficer & Anr. It is equally so even
in the case of an order non-conpliance of which would | ead
to prosecution and consequent inposition of penalty. Wen
the law |ays down that non-conpliance wth an order would
expose the person against whomit is rmade to

993

crimnal liability, it is reasonable to hold that in the
absence of proof of his know edge of the order no pena

action can be taken against himfor non-conpliance with it.
The information or know edge which he may gat her about such
order in the course of the crimnal proceedings instituted
for non-conpliance with'it cannot be a substitute for the
know edge of the order as nentioned above, which should
ordinarily precede the institution of such proceedings.

Under section 23F of the Act if any person fails to pay
the penalty inposed by the Director of Enforcenment, he on
conviction is liable to be punished with inprisonnent which
may extend to two years or with fine or with both. No person
can be convicted under -section 23F for failure to pay the
penalty inmposed on himby the (D rector of Enforcement when
he is not at all informed earlier about the inposition of
the penalty. Hence in the absence of proof of his know edge
of the order either by the supply of the copy of the order
under Rule 5 of the Rules or in-any other manner, it cannot
be said that such person has failed to pay the penalty
i nposed on himunder the Act™ and has becone liable to be
proceeded agai nst under section 23F

As nentioned earlier, the specific case set out in the
conplaint was that a copy of the order of the Director of
Enf orcenent had been served on the appellant on May 4, 1968
and that both the Magistrate and the H gh Court refused to
accept it. The finding of the Hgh e Court is that the
appel | ant nmust have conme to know of the order on! August 7,
1970 when he appeared before the Magistrate. It is;
therefore, obvious that on the date on which The conpl ai nt
was filed before the Magistrate i.e. On Novenber 13, 1969 or
on the date on which process was issued by the Mgistrate on
taki ng cognisance of the case to The appellant to appear
before him pursuant to which he appeared before him on
August 7, 1970, the appellant had not even-the know edge of
the passing of the order inposing penalty on himlet alone
the specific provision of the Act or the Rules which
according to the order he had violated and the reasons in
support of the order. The appellant had not,  therefore,
conmitted any offence punishable under section 23F of the
Act on those dates. The Magistrate could not, therefore,
take cogni sance of any offence puni shabl e under section 23F
of the Act on the date on which he issued process to the
appel l ant to appear before him Even the charge framed
against the appellant did not state that the order inposing
penalty on himhad been commnicated to him on August 7,
1970 and the he was being tried for an offence punishable
under section 23F for non-conpliance wth the order so
conmuni cat ed on August 7, 1970.

994

The charge only contained the gist of what was stated in the
conplaint on Novermber 13, 1969. The H gh Court was,
therefore, in error in the circunmstances of the case in
setting aside the order of acquittal passed by the
Magi strate and in finding the appellant guilty of the
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of fence conpl ai ned of.

In the result, the appeal is allowed and the conviction
of the appellant and the sentence inposed on himby the Hi gh
Court are set aside. The order of acquittal passed by the
Magi strate is restored.

At the time of grating special |eave to appeal in this
case, as it was stated that the appellant had been acquitted
of the charge of nurder, the sentence of inprisonnent for
life had been cancelled and that he had been wundergoing
i mprisonnent awarded by the High Court under section 23F of
the Act, this Court granted bail to the appellant to the
satisfaction of the trial court and directed that he should
be released on bail unless he was required to be in prison
in connection with or on account of any other case. It is
not known whet her the appellant was in fact rel eased on bai

pursuant to the above order. If he is on bail, his bail bond
st ands cancel | ed.
P.B.R Appeal al | owed.

995




