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ACT:

Constitution of India, Art. 143(1)-Reference under, whether
must relate to matters pertaining to President’s powers and
duties under the Constitution-Refusal to answer when
justifiable.

Constitution of India, Art. 194(3)-Privileges of House of
Conmmons conferred on Indian State Legislatures-Power to
conmit for contenpt by conclusive general warrant - whet her
one of such privileges---Privileges whether subject to
provisions of the Constitution and to fundamental rights-
Power to determne scope of privileges whether rests
entirely with legislatures to the exclusion of the Courts.
Constitution of India, Arts. 32, 226-Power of Suprene Court
and H gh Courts to entertain petitions challenging legality
of committals for contenpt by State Legislatures-Power to
interfere where breach of fundanental rights alleged.
Constitution of India, Art. 211-Wether directory or
mandatory-I1ts inpact on Art.194(3).

HEADNOTE:
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The Legislative Assenbly of the State of Utar Pradesh
conmtted one Keshav Singh,who was not one of its nenbers,
to prison for its contenpt. The warrant of committal did
not contain the facts constituting the alleged contenpt.
VWil e undergoing inprisonnent for the comittal, Keshav
Singh through his Advocate noved a petition under Art. 226
of the Constitution and s. 491 of the Code of Criminal Pro-
cedure, challenging his commttal as being in breach of big

fundanental rights; he also prayed for interim bail. The
H gh Court (Lucknow Bench) gave notice to the Governnent
Counsel who accepted it on behalf of all the respondents

including the Legislative Assenbly. At the time fixed for
the hearing of the bail application the Governnent Counse
did not appear. Beg and Saghal JJ. who heard t he
application ordered that Keshav Singh be released on bai
pendi ng the decision of his petition under Art. 226. The
Legi slative Assenbly found that Keshav Singh and hi s
Advocate in noving the Hi gh Court, and the two Judges of the
High Court in entertaining the petition and granting bai
had commtted contenpt of the Assenbly, and passed a
resolution that all of “thembe produced before it in
cust ody. The Judges and the Advocate thereupon filed wit
petitions before the H gh Court at Allahabad and a Ful
Bench of the High Court adnmitted their petitions and ordered
the stay of the 'execution of the Assenbly's resolution
agai nst them The /Assenbly then passed a clarificatory
resolution which nodified its earlier stand. I nstead of
bei ng produced in custody, the Judges and the Advocate were
asked to appear - before the  House and of fer their
expl anati on.

At this stage the President of India nade a Reference under
Art. 143(1) of the Constitution in which the whole  dispute
as to the constitutional relationship between the Hi gh Court
and the State Legislative including the question whether on
the facts of the case Keshav Singh

414

his Advocate, and the two Judges, by their respective acts,
were guilt of contempt of the State Legislature, was
referred,., to the Supreme Court for its opinion-and report.
At the hearing of the Reference a prelininary objection as
to the conmpetency of the Reference was raised on behalf of
the Advocate Ceneral of Bihar, on the ground that it did not
relate to any, of the matters covered by the President’s
powers and duties wunder the Constitution. -1t was also
urged, that even if the Reference was conpetent, the Court.
should not answer it as it not obliged "to do so, -and the
answers given by,it would not help) the President in solving
any of the difficulties with -which’ he mght be faced in
di scharging his duties. The Court did not’ accept these
contentions and proceeded to hear t he parties-which
fell,broadly,into two groups-those supporting the Assenbly
and those supporting -the H gh Court.

On behal f of,the, Assenbly it was-urged that by 194(3) of
the Constitution all the power and i mMmunities of the House

of Commons of the United Kingdomon,. it. It. was | the
sole judge ’'of its privileges and the Courts had no
jurisdiction to interfere wth their exercise. In the
alternative , it was contended that Courts in Engl and never

interfered virtue of Art. privileges with a commttal by the
House of Comons for contenpt when the conmittal was by a
general warrant, |l.e., a warrant which did not state the
facts constituting the contenpt, and, therefore Courts in
India were al so precluded fromexamning the legality of the
gener al warrant s of, the State Legi sl atures. The
proceedings in the High Court in the present case were,
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therefore, in contenpt of the |egislature.

Those supporting the stand taken by the High Court urged
that the Legislature received the powers of the House of
Conmons subject to provisions of the Constitution and to the
fundanmental rights, that the power to comrit by genera
warrant was not one of the privileges of the House of
Commons, that by virtue of Articles 226 and 32, "the citizen
-had the right to nove the Courts when his fundanenta
ri ghts were contravened, and that because of the provisions
in Art. 211, the Legislature was precluded fromtaking any
action agai nst the Judges.

HELD : (Per P. B. Gajendragadkar C. J., K. Subba Rao, K N
Wanchoo ' M Hidayatullah, J. Shah and N
ji-)The ternms of Art. 143(1) are very wide and all that they
require is that the President should be satisfied that the
guestions to be referred are’ of such a nature and of such
public inp that it woul d be expedient to obtain the -Suprene
Court opinion ~on them The President’s order naking the
present Reference showed that he was so satisfied, and
therefore the Reference was conpetent. The argunent that a
Ref erence "under Art. 143(1) could only be on matters
directly 'related to the President’s powers and duties under
the Constitution was m sconceived [431 E-F] 432 E-F].
Earlier References made by the President under Art. 143(1)
showed no uniformpattern and that was consistent with the
broad and wi de words used in Art. 143(1). [433 CD.

In re : The Del hi Laws Act, 1912, [1951] S.C.R 747, In re:
The Kerala Education Bill, 1957, [1959] S.C.R 995, In re:
Berubari Union & Exchange of Encl aves, [1960] 3 S.C.R 250
and In re: Sea Custonms Act, [1964] 3S.C.R 787, referred to.
It is not obligatory on the Suprene Court to ‘answer a
Ref erence wunder Art. 143(1)-the word used in" that  Article

being 'may, in contrast to the word ’'shall’ used 'in Art.
143(2). Refusal to nmke a report

415
answering the questions referred woul d however be justified
only for sufficient and satisfactory reasons e.g., the

guestions referred being of a purely socio-economc or
political character with no constitutional significance at
all. The present Reference raised questions of grave
constitutional inmportance and the answers given by the Court
could help the President to advise the Union and State
Governments to take suitable legislative or executive action
11t was therefore the duty of; the court to answer it. [434
B-D; 433 GH].

The advisory opinion rendered by the Court in the present
Ref erence proceedings was not adjudication. properly so-
call ed, and would bind no parties as such. [446 H, 447 A]
(ii) The - State Legislatures in India. could not by virtue
of Art. 194(3) claimto be the sole of their powers and
privileges to the exclusion of the courts. Their powers and
privileges were to be found in Art. 194(3) al one and nowhere
el se, and the power to interpret that Article lay under the
schenme of the Indian Constitution, exclusively wth the
Judiciary of this country. (Schene of the Constitution dis-
cussed). [444 G H 446 GH"

It was not the intention of the Constitution to perpetuate
in India the 'dualism that rudely disturbed public life in
Engl and during the 16th, 17th and 18th centuri es. The
Constitution-makers were aware of the several unhappy
situations that arose there as a result of the conflict
bet ween the Judi cature and the Houses of Parlianent, and the
provisions of Arts. 226, 32, 208, 212(1) and 211 (exam ned
by the Court) showed that the intention was’ to avoid such a
conflict in this country. [454 A-B; 455 CE].
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Article 211 which provides that the Legislatures could not
di scuss the conduct of the Judge in the discharge of his
duties, was mandatory. [457 GH.

State of U P. v. Manbodhan Lal Srivastava, [1958] S.CR
533 and Montreal Street Railway Company v. Nornwndin, L. R
[1917] A.C. 170, referred to.

(iii) Al though Art. 194(3) has not been nmade expressly
subject to the provisions of the Constitution, it would be
unr easonabl e in construing it to ignore the ot her
provisions, if for wvalid reasons they were found to be
rel evant and applicable. Therefore wherever it appeared
that there was a conflict between the provisions of Art.
194(3) and the provisions relating to fundanmental rights, an
attenpt had to be nmade to resolve the said conflict by the
adopti on of the rule of "harnmoni ous construction as was done
in Sharma |Is case. [443 C F].

Pandit M S. M Sharma v. Shri-Sri Krishna Sinha & Qhers,
[ 1959] Supp. 1 S.C. R~ 806.

(iv) In Sharma’s <case a mpjority of this Court held, in
terns, that Art. 21 was applicable to the contents of Art.
194(3) though Art. 19(1) was not. ~The minority view was
that Art. 194(3) was subject to all the fundanental rights.
[451 B-C].

The majority in Sharma’ s case cannot be said to have held
that Art. 194(3) was independent of all  the fundanenta

rights for the sinple reason that it was held that Art. 21
was applicable, although on the facts of ~the case its
provisions were found not to have been contravened. The
petitioner in that case had not raised at all the genera

issue as to the applicability and rel evanceto Art. 194(3)
of all the fundanental rights-in Part 111, and therefore it
was unnecessary for the Court to discuss and decide that
general issue. His claimwas based on the applic-

416

ability of two Articles only i<e., Articles 21 and 19(1)
(a). The Court A held that the former was applicable and
the latter was not. This nust therefore be taken /'to have
been settled in Sharma's case. [451 C-F].

But Sharma’s case cannot be said to have settled the issue
whether Art. 22(2) was applicable to Art. 194(3) or not.
[Gbservations of the majority therein as to the correctness
of the decision in Freddy's case which was decided on  the
basis that Art,. 22(2) was applicable, held to be obiter].
[452 D E].

Pandit M S. M Sharma v. Shri Sri Krishna Sinha & Ohers,
[1959] Supp. 1 S.C.R 806 and Gunupati Keshavram Reddy v.
Naf i sul Hasaan and the State of U P., A l.R 1954 S.C. 636,
di scussed.

(v) The view taken in Sharma’'s case that the |laws defining
the powers and privileges of the legislatures under the
first part of Art. 194(3) would be subject to Art: - 13 and
therefore to the fundanmental rights, did not require
reconsi deration. [453 §G.

Anantha Krishnan v. State of Madras, A 1.R 1952 Mad. 395,
consi der ed.

(vi) The first part of Art. 194(3) enpowers the State
Legislatures to define by law their own powers, privileges
and imunities. The second part of the Article says that
till they define their powers etc. in the above manner

their powers, privileges and immunities will be those of the
British House of Commpbns. The second part was obviously in-
tended to confer for the interimperiod till aws were nade
under the first part, those incidental privileges and
imunities which every Legislature nmust possess in order
that it may be able to function effectively. [442 CE].
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The powers of the House of Commpbns conferred by this clause
are those which were still in existence at the conmencenent

of the Constitution i.e., 26th January, 1950 and not those
which had fallen into desuetude or the claimin respect of
whi ch had been given up. Further, only those powers can be
deened to have been conferred which were not only clai ned by
the House of Commobns but al so recognised by the British
Courts. [442 F-H].

(vii) The claimthat all the powers of the British House
of Commpns becane vested in the Indian Legislatures by
virtue of Art. 194(3) cannot be accepted in its entirety for
there are many powers of the House of Commons-such as right
of access to the sovereign, passing acts of attainder

i npeachnent, deternmining its own Constitution etc.which
cannot be possibly exercised by the |Indian Legislatures.
[448 DG .

May's Parlianentary Practice, 16th Edn. p. 86, referred to.
(viii) Art. 194(3)- did not confer on the Indian State
Legi slatures the right to commt for contenpt by a genera
warrant . ‘which could not be exanined for its wvalidity by
courts in_habeas corpus proceedings. The right clainmed by
the House of Comopns not to have its general warrants
exam ned i n habeas corpus proceedi ngs, was-based on the con-
sideration that the House of Commpns was in the position of
a superior court /of record and had the right |I|ike other
superior courts of record to issue a general warrant for the
conmitment of persons found guilty of contenpt. There was a

conventi on in Engl and whereby the general warrant s
conmitting for contenpt issued by a superior court of record
were not exam ned by other courts. It was on that ground

and not on the F ground of —privilege that -the genera
warrants issued by the House of Commbns were treated as
beyond scrutiny by the courts. [482 B-D 496 F].

417
May’ s Parliamentary Practice, 16th Edn. relied on.
Ashby v. VWhite, L.J. (1701-05) 714, Earl of Shaftesbury’s
case, 16 E. R 792, Bradlaugh v. Gossett, LLR X I QB.D
271, 12 State Tr.122, Sir Francis Burdett, Abbott, 104 E R
501, Stockdal e v. Hansard, 12 E.R 1112, Ashby v. Wite and
QO hers, 92 ER 126, R v. Paty & others, 92 E R 232,
Mirray’s case, 95 E R 629, Brass Crosbhy, 95 E.R 005,
Burdett v. Abbott 3 E. R 1289, Sheriff of Mddlesex, 113
E.R 119 and Howard v. Cossett, 116 E.R 139, discussed and
relied on.
Bradl augh v. GCossett, L.R X QB.D 271,  held not
appl i cabl e.
Speaker of the Legislative Assenbly of Victoria v. Hugh
@ ass, (1869-71) Il L.R, P.C. 560, Fielding and Others v.
Thomas, 1896, R, A C., 600, The Queen v. Richards, 92
C LR 157 and Dill v. (1864) 1 Mo. P.C. (N S.) 487 (15
E.R 784), not followed.
oservations of Gwer C J., in Central Provinces and | Berar
Act No. XIV of 1938 [1939] F.C.R 18 to the effect  that
decisions in respect of other Constitutions could not  be
safely applied even when the Provisions interpreted are
simlar, relied on.
Observations of Parker J. in re: Hunt’s case [1959] 1 Q B.D
678, referred to as indicating that even in regard to a
conmitment for contenmpt by a superior court of record, the
court exercising its jurisdiction over a petition filed for
habeas corpus woul d be conpetent to consider the legality of
the said contenpt notwi thstanding the fact that the warrant
for commitment was general or unspeaking.
The Indian State Legislatures were not at any time in their
history, either under the Constitution Act. 1935, or under
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the Indian | ndependence Act, 1947, intended to be courts of
record. The legal fiction in Art. 194(3) could not transfer
the history of England to India and confer on the |Indian
State Legislatures the status of superior courts of record
Thus the very basis on which the English Courts agreed to
treat a general warrant issued by the House of Comobns on
the footing that it was a warrant issued by a superior court
of record, was absent in their case, and so, it would be
unreasonable to contend that the relevant power to claim a
concl usi ve character for the general warrant which the House
of Common-,, by agreenent, was deened to possess, becane
vested in the Indian Legislatures. On this view of the
matter the claimnade by the Utar Pradesh Assenbly had to
be rejected. [492 A-B].

(ix) BEven if the power to conmit by non-exami nable genera
warrant were treated as formng an integral part of the
privileges of the House of Commons it would not follow that
the Indian State Legislatures could exerci se that power
by virtue of Art. 194(3). [495-H].

The very ' _existence of the powers of the Courts under Art.
226 and 32 necessarily inmplies a right inthe citizen to
approach the H gh Court or the Suprene Court for the
protection of his fundamental rights. (The present dispute
was really between a citizen and the Legislature and not
one between the Hi gh Court and the Legislature). [494 A-B].
If a citizen noved this court and conplained that his
fundanental right under Art. 21 [held to be applicable to
Art. 194(3) in Sharma’s case] or any other applicable right,
bad been contravened, it would plainly be the duty of this
Court to examine the nerits of the said contention. It
would be no answer in such a case to say that the warrant
issued against the citizen was a general warrant. and a
general warrant nust stop all further judicial enquiry and
scrutiny. The inpact of the

418

fundanental right conferred on Indian citizen by Art. 32 on
the construction of the latter (part of Art. 194(3) was
deci sively against the view that a power or privilege /could
be «clainmed by the House though it may be inconsistent wth
Art. 21. In this connection it was relevant to recall that
the rules for regulating the procedure of the House were
subject to the provision of the Constitution under Art.
208(1). [493 D F].

observations of Sinbnds J., in In re : Parlianentary
Privileges Act, 1770, [1958] A C. 331 and Resolution of the
House of Lords, C J. 1702-04, pp. 555, 560, (Cited in My
16th Edn. p. 47), referred to.

It would be strange if the House which was | inconpetent
because of Art. 21 1 to discuss the conduct of a Judge in
the di scharge of his duties, should have the power to summron
him in custody for alleged contenpt conmitted in “discharge
of his duties. |If the claimof the House were upheld it
would rmean that the House could issue a general warrant
agai nst a Judge and no judicial,scrutiny,could be held in
respect of the validity of such a warrant. This would Put
the basic concept of judicial independence into grave
j eopardy. [493 E-H].

It "was al so’ doubtful whether the power to issue a genera
up- spcaki ng warrant was consistent with s. 554(2)(b) and s.
555 of the Code of Crimnal Procedure [496 E-F].

Section 30 of the Advocates Act 1961, confers on al
Advocates, the statutory right to practice in all courts,
including the Suprene Court, before any Tribunal or person
legally authorised to take evidence, and before any other
authority or person before whom such Advocate is by or under
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any,law for the time being in force entitled to practice.
Section 14 of the Bar Councils Act recognises a simlar
ri ght. Just as the rights of the Judicature to deal wth
matters before themunder Art. 226 or Art. 32 cannot be
subjected to the powers and privileges of the House under
Art. 194(3), so the rights of the citizen to nove the
Judicature and the right of the Advocates to assist that
process rmust remain uncontrolled by Art. 194(3). That is
one integrated schenme for protecting the fundanental rights
and for sustaining the rule of law in this country.
Therefore the right to commt by a conclusive genera
warrant which the State Assenbly claimed to be an integra
part of its powers or privileges was inconsistent with the
material provisions of the Constitution and could not be
deened to have been included under the latter part of Art.
194(3). [495 E-H.

The power to commit by general warrant was noreover not
essential  for the effective functioning of a House of
Legi sl ature. The ~Anerican Congress had been functioning
ef fectively w thout such power. [497 B-E].

In India, there are 14 State Legislatures in addition to the
Houses of Parlianment. ~If the power claimned by the UP
Assenmbly were conceded it is not difficult to inmagine that
its exercise nmay l'ead to anonal ous situations as when a
nmenber of one Legislature is committed for contenpt by a
general warrant issued by another Legislature on account -of
a speech made by himin his own Legislature. [497 E-F].

(x) It was open to Keshav Singh in his petition under Art.
226 to inplead the, House on the ground that his. commtnent
was based on. the order passed by the House, and in that
sense the House was responsible for, and had control over
his commtnent. [496 B-C].

The King v. The Earl of Crewe Ex parte Sekgone. [1910] 2
K.B.D. 576 and The King v. Secretary of State for Hone
Affairs Ex parte O brien, [1923] 2 K B.D. 361, referred to
419

(xi) Although in England parties who stand comritted for
contenpt by the house of Commopns are not admitted to bail by
courts, the positionin lIndiais different. I1f Art. 226
confers jurisdiction on the court to deal with'the wvalidity
of the order of commitnent even though the commitnent has
been ordered by the House, it follows that the court ~ has
jurisdiction to make an interimorder in such proceedings.
[498 F-H

State of Oissa v. Madan Gopal Rungla and. others, [1952]
S.CR 28 and Maxwell on Interpretation of « Statutes, 11th
Edn. p. 350, relied on.

Lal a Jairam Dav & others and King Enperor, 72 I..A 120, held
i nappl i cabl e.

(xii) On the facts of the case the Hgh Court was
conpetent to entertain the petition of Keshav Singh and to
grant him bail pending, disposal of his petition. There was
no contenpt of the U P. Assenbly conmtted by Keshav' 'Singh
or his Advocate in noving the application under Art. 226, or
by the Hi gh Court in entertaining the said petition -and
granting bail. It was not conpetent for the Legislative
Assenbly to direct the production of the two Hon'ble Judges
and the Advocate before it in custody or to call for their
explanation for their conduct. It was conpetent for the
Ful | Bench of the Allahabad H gh Court to entertain and dea
with the petitions -of the said two Hon’ bl e Judges and ,the
Advocate, and to pass interimorders restraining the Speaker
of the U P. Assenbly and other respondents to the said
petitions frominplenenting the aforesaid direction of the
Assenbl y. A Judge of a Hi gh Court who entertains or deals
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with a petition challenging any order or decision of a
Legi sl ature inposing any penalty on the petitioner (who is
not a nenber of the Legislature) or issuing any process
against the petitioner for its contenpt (the al | eged
cont enpt havi ng been conmitted outside the four-walls of the
House), or for the infringement of its privileges and
imunities, or who passes any order on such petition, does
not commt any contenpt of the said Legislature, and the
said Legislature is not conpetent to take proceedings
agai nst such a Judge in the exercise and enforcenent of its
powers, privileges and immnities. [502 A; 503 (.

(xiii) It is necessary to renenber that the status,
dignity and inmportance of the two institutions, the
Legi slature and the Judicature, are derived primarily from
the status, dignity and i nportance of the respective causes
that are assigned to their charge by the Constitution
These two bodies as well as the executive which is another
i mportant . constituent of a denocratic State, must function
not in ‘antinony ~nor in a spirit of hostility, but
rationally, harmoniously and in a spirit of wunderstanding
within their respective spheres, for such harnoni ous working
of the ;three constituents of the denocratic State alone
will help the peaceful development, growth and stabilization
of the denocratic way of life in this Country. [447 D-F|.
(xiv) The power to punish for contenpt large as it is,
nust always be exercised cautiously, wsely and with
ci rcunspection. Frequent or indiscrinnate use of this
power in anger or irritation would not help to sustain the
dignity of the court, but may sonetinmes affect it adversely.
Wse Judges never forget that the best way to sustain
the dignity and stat of their office is to deserve
respect fromthe public at |large by them qual ity of
their judgments, the fearlessness, fairness and objectivity of
their approach, and by the restraint, dignity and | decorum
whi ch t hey observe in their judicial conduct. We
venture to think that what is true of the Judicature is
equal ly true of the Legislature. [501 F-G..

420

Observations of Lord Atkin in Andre Paul v. Attorney Genera
of Trinidad, A 1.R 1936 P.C. 141, referred to.

Per Sarkar J. (i) It is undoubtedly for the Courts to
interpret the Constitution and therefore Art. 194(3). It
follows that when a question arises in this Country “as to
whet her the House of Comobns possessed a particul ar
privilege at the commencenent of the Constitution,  that
guestion nust be settled, and settled only by the courts of
I aw. There is no scope of the dreaded ’'dualism ~ appearing
here, that s, courts entering into a controversy wth a
House of a Legislature as to what its privileges are.” / [509

A-B].

(ii) The words appearing in Art. 194(3) are "the  powers,
privileges and inmunities of a House...... shal | be those of
the House of Comopns." One cannot imagine nore . plain

| anguage than this. That |anguage can only have one meaning
and that 1is that it was intended to confer on the State
| egi sl atures the powers, privileges and i mmunities which the
House of Commons in England had. There is no occasion here
for astuteness in denying words their plain rmeaning by
professing allegiance to a supposed theory of division of
powers. [511 A-B].

Bradl augh v. Gossett, (1884) 12 QB.D. 271, Burdett wv.
Abbott. (1811) 14 East 1, Inre : Delhi Laws, [1951] S.CR
747. Pt. MS M Sharma v. Shri Sri Krishna Sinha. [1959]
Supp. 1 S.C.R 806, Speaker of the Legislative Assenbly of
Victoria v. Gass (1871) L.R 3. P.C. App. 560 Queen v.
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Richards, 92 C.L.R 157, Queen v. Richards, 92 CL.R 171
and Fielding v. Thomas, [1896] A C. 660, referred to.

(iii) The power to commit by a general warrant with the
consequent deprivation of the jurisdiction of -the courts
was, one of the privileges of the House of Conmons. That

privilege was possessed by the U P. Assenbly by virtue of
Art. 194(3) of the Constitution. [524 CD.

There is no authority to show that the House of Comons
possessed the powers to conmit by a general warrant because
it was a superior court of record. Neither the history of
the House, nor the judgnents in English cases support that
contenti on. The courts only treated the House as entitled
to the sanme respect as a superior court. They did not say
that the House was a superior court. [513 B-C, 522 B].

May’'s Parlianentary Practice, 16th Edn. Potter’'s Qutlines
of Legal H story,” (1958 Edn.) Anson’'s Law of t he
Constitution. 6th Edn. Vol. 1, referred to.

Bradl augh v. Gossett, (1884) 12 QB.D. 271 Burdett wv.
Abbott, 5 Dow 165, Sheriff of Mddlesex, (1840) 11 A & E
272, Stockdal e v. Hansard, (1839) 9 AD & El and Howard v.
Cossett, (1874) 10 QB. 359. relied on

It is fallacious to say that the right to commit by genera

warrant possessed by the House of Comons springs from sone
rule of comty of courts, or of presunptive evidence, or
from an agreenment between courts of |aw and the House, or
lastly, from some concessions nade by the former to the
latter. [522 E-F].

Al privileges of the House of Commobns are based on |aw
That law is known as Lex Parlianenti. That law |ike any
other lawis a law of .the |and which courts are entitled to
adm nister. [522 F-3.

It is not for us to start new i deas about privileges of the
House of Commons, ideas which had not ever been imagined in
Engl and. Researches into the period when these privileges
wer e taking shape can afford no answer to their contents and
nature in 1950. [523 GH 524 B-(.
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Witers of undoubted authority as well as certain recent
decisions of the Judicial Conmittee have treated the power
to conmmit by a conclusive general warrant as a natter of
privilege of the House and not as a right possessed by it as
a superior court. [515 GH].

May’ s Parlianmentary Practice, 16th Edn. Cases on
Constitutional Law by Keir and Lawson, Hal sbury’s Law s of
Engl and, Vol. 28, 467, Dicey’'s Constitutional ~ Law,~ 10th
Edn., referred to.

Speaker of the Legislative Assenbly of Victoria v. d ass,

Fi el ding v. Thomas, and Sheriff of M ddlesex, relied on

(iv) The decisions of the Judicial Committee wmy not be
binding on Indian courts but they have high persuasive
val ue, unless shown to be wong. The question is- whether
the House of Commons had a certain privilege. If judicia

notice of the privilege has to be taken, then under s. 57 of
the Evidence Act, a reference to the authorised law reports
of England would be legitimate, and if the existence of the
privilege has to be decided as a matter of foreign law, then
again under s. 38 of that Act a reference to these reports
woul d be justified. And since they contain decisions of one
of the highest courts in England, we are not entitled to say
that what they call a privilege of the House of Commons of
their country is not a privilege, unless sonme equally high
authority taking the contrary viewis forthconing. [517 D
F].

(v) I't cannot be said that the privilege in question can be
exerci sed by the Indian State Legislatures only subject to
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the fundanental rights of a citizen guaranteed by the
Constitution. In Sharma’s case this court laid down that

the privileges of the House of Commons which were conferred
on the House of a State Legislature by Art. 194(3) take
precedence over fundanental rights. This decision was
correct and did not require reconsideration. [524 E-F; 525
B-C, F].

In re : Delhi Laws Act, 1950, [1951] S.C R 747, referred
to.

It was not held in Sharma’s case that Art. 21 takes
precedence over the privileges in Art. 194(3). Das CJ. no
doubt said that there was no violation of Art. 21 in that
case because the deprivation of liberty was according to
procedure established by law. But that was only an alter-
nati ve reason for he could have held-as he did in the case
of Art. 19(1)(a)-that Art. 21 being a general provision and
Art. 194(3) being special, the former nust yield to the
latter. [531 E-F; 532 B-E].

Anot her reason for saying that ' Das C. J. did not hold that
Art 21 'took precedence over the privilege to commt by a
general warrant is the fact that he held that Reddy’'s case
was wongly decided. That case had held that Art. 22 had
precedence over the privilege of commttal. |If Art. 22 did
not have precedence, as Das C. J. nust have held since he did
not accept the correctness of Reddy’'s case, no nore could he
have held that Art. 21 would have precedence over the
privilege to commit for contenpt. [532 E-F].

(vi) The mmjority  in Sharnma’s case no doubt said wthout
di scussion that the law under Art. 194(3) woul d be subject
to all fundamental rights, but-that is so only because Art.
13 says so. [528 C-D.

Article 13 makes a law bad if it conflicts with fundamenta
rights. it cannot be said that since Art. 13 might make | aws
made wunder «cl. (3) of Art. 194 wvoid, the privileges
conferred by the second part rmust also be void. Article 13
has no application to the provisions of the Constitution
itself. It governs only the laws nmde by a State
Legi sl ature which Art. 194(3) is not. The fact that in cl
(1) of Art. 194 the words
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"subject to the provisions of the Constitution’ occur, while
they are omtted fromcl. (3) is a strong —indication that
the latter clause was not intended to be so subject. [528 E-

(vii) When there is a conflict between a privilege
conferred on a House by the second part of Art. 194(3) and a
fundanmental right that conflict has to be resolved as in
Sharma’ s case by harnonising the two provisions. Harnmoni ous
construction neans that both the provisions should be  given
maxi mum ef fect wi thout one of them w ping out the other. In
the instant case the conflict was between the privilege of
the House to comit a person for contenpt without that
conmittal being liable to be examined by a court of |aw, and
the personal liberty of a citizen guaranteed by Art. 21 and
the right to nove the courts in enforcenent of that right
under Art. 32 or Art. 226. |If the right to nove the courts
in enforcenent of the fundanental right is given precedence,
the privilege which provides that if a House conmits a
person by a general warrant that committal would not be
reviewed by courts of law, will lose all its effect and it
woul d be as if the privilege had not been granted to a House
by the second part of Art. 194(3). This was not harnoni ous
construction. That-being so, it would follow that when a
House commits a person for contenpt by a general warrant
that person would have no right to approach the courts nor
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can the courts sit in judgnent over such order of committal.
[533 GH, 534 A- (.

oservation of Lord Ell enborough C. J. in Burdett v. Abbott,
referred to for possible exceptions to the rule. [534 CD.
(viii) The Lucknow Bench was not apprised of the fact
that the detention of Keshav Singh was wunder a genera
warrant, and till so apprised it had full conmpetence to dea
with the petition under Art. 226. It was not necessary in
the present reference to decide the question whether in a
habeas corpus petition where the commtnent is for contenpt
the law permits release on bail, because the Reference was
not neant to seek an answer to that question. No contenpt
was conmitted by the Hon' bl e Judges or B. Sol onon or Keshav
Singh for the respective parts taken by themin connection
with the petition as it did not appear that any of those
persons knew that the conmitnent was under a genera

warrant. Since they were not guilty, it was not conpetent
for the Assenbly to order their production in custody.
Strictly speaking, the question as to bringing them in
custody before the House did not arise on the facts
of the case as the Assenbly had nodified its resolution in
that regard. The Assenbly  was conpetent to ask for
explanation fromthe tw Judges and B. Solomon. As it had
power to cornmorant for contenpt it necessarily had power to
ascertain facts concerning the contenpt. @ The Full Bench was
conpetent to entertain the petition of the two Judges and B
Sol onon Advocate if on the facts of the case they could not
be said to be guilty. It would follow that the Full Bench
had the power to pass the interimorders it did. On the
facts of the case, a Judge of -a Hi gh Court who entertains or
deals with a petition challenging any order or decision of a
Legi slature inposing any penalty on- the “petitioner or
i ssuing any process agai nst the petitioner for its contenpt
or for infringenent of its privileges and inmunities or who
passes | any order on such a petition does not commt
contenpt of the said Legislature, and the said Legislature
is not conpetent to take proceedi ngs agai nst such a /Judge in
the exercise and enforcenent of its powers, privileges and
imunities. [534 D, 537 D).

(ix) During the fourteen years that the Constitution has
been in operation, the Legislatures have not done anything
to justify the view that they do not deserve to be trusted
with power. Though Art. 211 is
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not enforceable the Legislatures have shown an adnirable
spirit of restraint and have not even once in all these

years discussed the conduct of Judges. W nust - not | ose
faith in our people, must not think that the  Legislatures
Woul d m suse the powers given to them by the Constitution or
that safety lay in judicial correction. Such correction my

do nore harm than good. 1In a nbdern State it “is often
necessary for the good of the country that parallel  powers
shoul exist in different authorities. It is not inevitable

that such powers will clash. [541 CE].
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GAJENDRAGADKAR C. J. “del i vered the Opi nion on behal f of SUBBA
RAO, WANCHOO, HI DAYATULLAH, SHAH AND RAJGOPALA AYYANGAR JJ.
and hinmsel f. SARKAR J. delivered a separate Qpinion.

Gaj endragadkar C.J. This is Special Reference No. 1 of 1964
by which the President has fornul ated five questions for the
opi ni on of this Court under Article 143(1) of t he
Constitution. The Article authorises the President to refer
to this Court questions of law or fact which appear to him
to have arisen or are likely to arise and which are of such
a nature and of such public inportance that it is expedient
to obtain the opinion of the Supreme Court wupon ' them
Article 143(1) provides that ~when such questions are
referred to this Court by the President, the Court nay,
after such hearing as it thinks fit, report to the President
its opinion thereon. 1In his Order of Reference nade on
March 26, 1964, the President has expressed his  concl usion
that the questions of |aw set out in the Order of Reference
are of such a nature and of such public inmportance that it
i s expedient that the opinion of the Suprenme Court of India
shoul d be obtai ned thereon.

It appears that on March 14, 1964, the Speaker  of -the
Legi sl ative Assenmbly of Utar Pradesh administered, in the
nane of and under the orders of the Legislative Assenbly
(hereinafter referred to as "the House"), a reprimand to
Keshav Singh, who is a resident of Gorakhpur, (for having
conmtted contenpt of the House and also for havi ng
conmtted a breach of the privileges of Narsingh Narain
Pandey, a nenber of the House. The contenpt and
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the breach of privileges in question arose because, ‘of a
panphl et whi ch was printed and published and which bore the
signature of Keshav Singh along with the signatures of other
per sons. I n pursuance of the decision taken by the House
later on the sanme, day, the Speaker directed that Keshav
Singh be commtted to prison for comitting another contenpt
of the House by his conduct in the House when he was
sumoned to receive the aforesaid reprimand and for witing
a disrespectful fetter to the Speaker of the House earlier
According to this order, a warrant was issued over the
signature of the Speaker of the House, M. Vernma, directing
that Keshav Singh be detained in the District Jail, Lucknow,
for a Period of seven days, and in execution of the warrant
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Keshav Singh was detained in the Jail

On March 19, 1964, M. B. Solonpbn, an Advocate practising
before the Lucknow Bench of the Allahabad Hi gh Court,
presented a petition to the Hi gh Court on behalf of Keshav
Singh under section 491 of the Code of Crimnal Procedure,
1898, as well as under Article 226 of the Constitution. To
this petition were inplenented the speaker of the House, the
House, the Chief Mnister of Utar Pradesh and t he
Superintendent of the District Jail, Lucknow, where Keshav
Si ngh was serving the sentence of inprovenent inmposed on him
by the House, as respondents 1 to 4 respectively. The
petition thus presented on behalf of Keshav Singh alleged
that his detention in jail was illegal on several grounds.
According to the petition, Keshav Singh had been ordered to
be inmprisoned after the reprimand had been administered to
him and that made the order of inprisonnment illegal and
wi t hout authority. ' Me petition further alleged that Keshav
Singh ‘had not been given an opportunity to defend hinself
and that his detention was nala fide and was against the

principles ~of natural justice. It was also his case that
respondents 1 to 3 had no authority to send him to the
District Jail, Lucknow, -and that made his detention in jai
illegal.

After the said petitionwas filed before the Lucknow Bench
of the All ahabad H'gh Court, the | earned Advocates for both
the parties appeared before Beg and Sahgal JJ. at 2 P.m and
agreed that the petition should be taken up At 3 P.M the
same day. M. Solonon represented keshav Singh and M. K
N.  Kapur, Assistant. Governnent Advocate, appeared for al
the respondents. Accordi ngly, the petition was  taken up
before the Court at 3 P.m On this occasion, M. Sol onon
appeared for the petitioner but M. Kapur did not appear in
Court. The Court then passed an Order that the applicant
shoul d be rel eased on bai
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on furnishing two sureties in a sumof Rs. 1,000 each and a
personal bond in the |ike anount to the satisfaction of the
District Magistrate, Lucknow. The Deputy Registrar of the
Court was asked to take necessary action in connection wth
the Order. The Court also directed that the applicant shal
remain present in Court at every hearing of the case .in
future. Thus, the petition was admtted and notice  was
ordered to be issued to the respondents with the additiona
direction that the case should be set down for hearing  as
early as possible. This happened on March .19, at 3 P.m

On  March 20, 1964, M. Shri Ramm, the Government Advocate,
wote to M. Nigam Secretary to Government U P.  Judicial
Department, Lucknow, giving himinformation about the Order
passed by the Hi gh Court on Keshav Singh's application. In
this communication, M. Shri Rama has stated that after the
matter was nmentioned to the Court at 2 P.m it was adjourned
to 3 P.m at the request of the parties; soon thereafter M.
Kapur contacted M. N gamon the phone, but while the
conversation was going on, the Court took up the matter at 3
P.m and passed the Order directing the release of Keshav
Singh on ternms and conditions which have already been
mentioned. M. Shri Rama sent to M. N gamthree copies of
the application made by Keshav Singh and suggested that
arrangenent should be nade for making an appropriate
affidavit of the persons concerned. He also told M. N gam
that the application was likely to be listed for hearing at
a very early date

I nstead of conplying with the request nmade by the Gover nnent
Advocate and instructing him to file a return in the
applicati on nade by Keshav Sin , the House proceeded to take
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action against the two | earned Judes why passed the order on
Keshav Singh's application, as well as Keshav Singh and his
Advocate, on March 21, 1964. It appears that two Menbers of
the House brought to the notice of the Speaker of the House
on the 20th March what had happened before the Court in
regard to the application made by Keshav Singh. Taki ng
notice of the order passed by the Hgh Court on Keshav
Singh’s petition, the House proceeded to pass a resolution
on March 21, 1964. This resolution said that the. House
Was of the denote viewat Ms. G D. Sahgal, N. U Beg
Keshav Singh and P. Sol omon had comm tted contenpt of the
House and therefore, it was ordered that Keshav Singh Shoul d
i medi ately be taken into custody and kept confined in the
District Jail, Lucknow, for the remaining termof his inpri-
sonment and Ms. N U Beg, D Sahgal and B. Sol onbn should
428

be brought in custody before the House. The resolution
further added that after Keshav Singh conpleted the term of
his inprisonnment, he should be brought before the House for
havi ng ~again committed contenpt of the House on March 19,
1964.

The two | earned Judges heard about this resolution on the
radio on the evening of March 21, and read about it in the
norning edition of the Northern India Patrika published on
March 22, 1964. That is why they rushed to the Allahabad
H gh Court wth separate petitions under Art. 226 of the
Constitution. petitions alleged that the inpugned Resol ution
passed by the House was wholly unconstitutional and viol ated
the provisions of Art. 211 of the Constitution. Accordi ng
to the petitions, the application made by Keshav Singh under
Art. 226 was conpetent and in naking an order  releasing
Keshav Singh, the Judges were exercising their jurisdiction
and authority as Judges of the High Court under Art. 226.
Their contention was that the resolution passed by the House
amounted to contenpt of Court, and since it was wholly
without jurisdiction, it should be set aside and by an
interimorder its inplenentation should be stayed. /'To these
petitions were inpleaded as respondents M. Verna, the
Speaker, Vidhan Sabha, Lucknow, the State of Uttar Pradesh
and the Marshal, Vidhan Sabha. These petitions were filed
on March 23, 1964.

Apprehending that these devel opnents had given rise to a
very serious problem a Full Bench of the Allahabad H gh
Court consisting of 28 Judges took up on the sanme day the
petitions presented before themby their two coll eagues at
Lucknow, directed that the said petitions should be admtted
and ordered the issue of notices against the respondents
restraining the Speaker from issuing the  warrant in
pursuance of the direction of the House given to him on
March 21, 1964, and from securing execution of the warrant
if already issued, and restraining the Governnent —-of U P.
and the Marshal of the House from executing the warrant.
Meanwhile, on March 25, 1964, M. Solonmpbn, the | earned
Advocate of Keshav Singh, presented a simlar petition to
the H gh Court under Art. 226. He prayed for a wit  of
nmandanus on the sane lines as the petitions filed by the two
| earned Judges, and he urged that suitable order should be
passed agai nst the House, because it had commtted contenpt
of Court. To his petition M. Solonpon had inpleaded seven
respondents; they were: the Speaker of the House, M. Verma
the Legislative Assenbly, U P.; the Marshal of the U P.
Legi sl ative Assenbly;
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M. Saran and M. Ahmad, Menbers of the Legi sl ative
Assenmbly, U.P., who brought to the notice of the House the
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orders passed by the two | earned Judges of the H gh Court;
and the State of Uttar Pradesh.
This application again was heard by a Full Bench of 28
Judges of the Allahabad Hi gh Court on March 25, and after
adm tting the petition, an interim order was passed
prohi bi ting the inplementation of the resolution the
validity of which was challenged by the petitioner. At the
prelimnary hearing of this petition, notice had been served
on the Senior Standing Counsel who was present in Court. He
stated to the Court that he had no instructions at that
stage to oppose the application. That is why the Court
i ssued notice of the application and passed what it thought
woul d be appropriate orders.
On the same day, the House passed a clarificatory
resolution. This resolution began with the statenent that a
m sgiving was being expressed with regard to the notion
passed by the House in that it could be construed as
depriving the persons concerned of an opportunity of
expl anation, and it added that it was never the intention of
the House that ~a charge against a H gh Court Judge for
conmitting breach of privilege or contenpt of the House,
should be disposed of in a manner different from that
governing breach of privilege or contenmpt comitted by any
ot her person. The House, therefore, " resolved that the
guestion of contenpt may be decided after giving an
opportunity of explanation to the persons named in the
original resolution of March 20, 1964 according to rules.
As a result of this resolution, the warrants issued for the
arrest of the two | earned Judges and M. Sol onon were wth-
drawmn, wth the result that thetwo | earned Judges and M.
Sol onon were pl aced under _an obligation to appear before the
House and offer their explanations as to why the House
shoul d not proceed against themfor their alleged contenpt
of the House.
When the incidents which happened in such quick succession
fromMrch 19 to March 25, 1964, had reached this stage, the
Presi dent decided to exercise his power to make a reference
to this Court under Art. 143(1) of the Constitution on March
26, 1964. The Order of Reference shows that it appeared to
the President that the incidents in question had given rise
to a serious conflict between a H gh Court and a State
Legi sl ature which involved inportant and conpl i cat ed
guestions of law regarding the powers and jurisdiction of
the High Court and its Judges inrelation to the State
Legislature and its officers and regarding the
430
powers, privileges and immunities of the, State Legislature
and its menbers in relation to the High Court and its Judges
in the discharge of their duties. The President. was /also
satisfied that the questions of |aw set out in his Order of
Ref erence were of such a nature and of such public
i mportance that it was expedient to obtain the opinion of
this Court on them That is the genesis of the present
ref erence.
The questions referred to this Court under this Reference
read as follows :-
(1) Whet her, on the facts and circunstances
of the case, it was conpetent for the Lucknow
Bench of the H gh Court of Utar Pradesh
consisting of the Hon'ble, M. Justice N. U,
Beg and the Hon’ble M Justice G D. Sahgal
to entertain and deal with the petition of M.
Keshav Singh challenging the legality of the
sentence of inprisonment inposed upon him by
the Legislative Assenbly of Uttar Pr edesh
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for its contenpt and for infringenent of its
privileges and to pass orders releasing M.
Keshav Singh on bail pending the disposal of
his said petition;

(2) VWet her, on the facts and circunstances
of the case, M. Keshav Singh, by causing the
petition to be presented on his -behalf to the
Hi gh Court of Utar Pradesh as aforesaid, M.
B. Sol onbn, Advocate, by presenting the said
petition and the said two Hon' bl e’ Judges by
entertaining and dealing with the said peti-
tion and ordering the release of Shri Keshav
Singh on ‘bail pending disposal of the said
petition conmitted contenpt of the Legislative
Assenbly of Utar Pradesh;

(3) Wet her, on the facts and circunstances
of the case, it was conmpetent for t he
Legi sl ative Assenbly of Utar Pradesh to
direct the production of the said two Hon' ble
Judges and M. B. Sol onbn, Advocate, before it
in custody or to-call for their explanation
for its contenmpt;

(4) Wet her, on the facts and circunstances
of the case, it was conmpetent for the Ful
Bench of the High Court of Uttar Pradesh to
entertain and deal with the petitions of the
said two Hon' bl e Judges and M. B. Sol onon,

Advocat e, and to pass interim orders
restraining the Speker of the Legislative
Assenbly
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of Uttar Pradesh and ot her respondents to the
said petitions frominplenenting the aforesaid
direction of the said Legislative Assenbly;

and

(5) VWhet her a Judge of a H gh Court who
entertains or deal s with a petition
chal | engi ng any order or decision of a
Legi sl ature i mposing. any penalty on t he
petitioner or issuing any process against the
petitioner f or its cont enpt or for

infringement of its privileges and immnities
or who passes any order on such petition
conmits contenpt of the said Legislature and
whet her the said Legislature is conpetent to
take proceedi ngs against such a Judge in the
exerci se and enforcenent of its power s,
privileges and i mrunities.
At the hearing of this Reference, M. Varna has raised a
prelimnary objection on behalf of the Advocate General of
Bi har . He contends that the present Reference is invalid
under Art. 143(1) because the questions referred to this
Court are not related to any of the entries in Lists 1 and
1l and as such, they cannot be said to be concerned wth
any of the powers, duties or functions conferred on the
President by the relevant articles of the Constitution. The
argunent appears to be that it is only in respect of matters
failing within the powers, functions and duties of the
President that it would be conpetent to him to frame
guestions for the advisory opinion of this Court under Art.
143(1). In our opinion, this contention is whol |'y
nm sconcei ved. The words of Art. 143(1) are wide enough to
enpower the President to forward to this Court for its
advisory opinion any question of law or fact which has
arisen or whichis likely to arise, provided it appears to
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the President that such a question is of such a nature or of
such public inportance that it is expedient to obtain the
opinion of this Court upon it. It is quite true that wunder
Art. 143(1) even if questions are referred to this Court for
its advisory opinion, this Court is not bound to give such
advisory opinion in every case. Art. 143(1) provides that
after the questions formul ated by the President are received
by this Court, it may, after such hearing as it thinking
fit, report to "the, President its opinion thereon. The use
of the word "may" in contrast with the use of the word
"shall" in the provision prescribed by Art. 143 (2) clearly
brings opt the fact that in a given case this Court nmay
respectfully refuse, to express its advisory opinion if it
is satisfied that it should not express its opinion having
regard to the nature of the questions forwarded to it and
having regard to other relevant facts and circunstances.
Art. 143 (2)
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deals with cases inwhich the President may refer a dispute
to this Court notw thstanding the prohibition prescribed by
the proviso to Art. 131, and it adds that when such a
reference is nade, the Court shall, after such hearing as it
thinks fit, report tothe President its opinion thereon. In
other words, whereas in the case of reference nade under
Art. 143(2) it is the constitutional obligation of this
Court to make a report on that reference enbodying its
advisory opinion, in a reference nade under Art. 143(1)
there is no such obligation. |In dealing with this latter
class of reference, it is opento this Court' to consider
whet her it should make a report to the President giving its
advi sory opinion on the questions under reference.

This position, however, has no bearing on the question
raised by M. Varnma. The validity of the objection raised
by M. Varma nust be judged in the light of the words of
Art. 143(1) themnselves and these words are of such' w de
anplitude that it would be inpossible to accede to the
argunent that the narrow test suggested by M. Varna has to
be applied in determning the validity of the ‘reference
itself. What Art. 143(1) requires . is that the President
should be satisfied that a question of law or fact has
arisen or is likely to arise. He should also be satisfied
that such a question is of such a nature and of such public
importance that it is expedient to obtain the opinion of
this Court onit. Prim facie, the satisfaction of the
Presi dent on both these counts would justify the  reference,
and it is only where this Court feels that it would be
i nadvisable for it to express its advisory opinion on it
that it may respectfully refuse to express any opinion.. But
there can be no doubt that in the present case it would be
i npossi ble to suggest that questions of fact and | aw /which
have been referred to this Court, have not arisen-and they
are not of considerable public inmportance. Therefore, we do
not think there is any substance in the prelinm nary
objection raised by M. Varma

The references made to this Court since the Constitution was
adopted in 1950 illustrate how it would be inappropriate to
apply the narrow test suggested by M. Varnma in deternining
the conpetence or validity of the reference. The first
Special Reference No. 1 of 1951 was made to this Court to
obtain the advisory opinion of this Court on the question
about the wvalidity and constitutionality of the nmateria

provisions of the Delhi Laws Act, 1912, the Ajner Merwara
(Extension of Laws) Act, 1947, and the Part C States (Laws)
Act, 1951(1). The second Specia

(1) Inre: the Delhi Laws Act, 1912, [1951] S.C.R 747.
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Ref erence(1l) was nade in 1958. This had reference to the
validity of certain provisions of the Kerala Education Bill,
1957, which had been passed by the Kerala Legislative
Assenmbly, but had been reserved by the Governor for the
consi derati on of the President. The third Speci a
Ref erence(1l) was nade in 1959, and it invited the advisory
opinion of this Court inregard to the wvalidity of the
material provisions of an agreenment between the Prine
M nisters of India and Paki stan which was described as the
I ndo- Paki stan Agreenment. The fourth Special Reference(2)
was made in 1962. By this reference, the Pr esi dent
forwarded for the advisory opinion of this Court questions
in regard to the validity of the relevant provisions of a

draft Bill which was intended to be nmoved in the Parlianent
with a viewto amend certain provisions of the Sea Custons
Act, 1878 and the Central Excises and Salt Act, 1944. It

woul d thus be seen that the questions so far referred by the
Presi dent for the advisory opinion of this Court under Art.
143 (1) do not disclose a uniformpattern and that is quite
clearly <consistent wth the broad and wi de words wused in
Art. 143(1).

It is hardly necessary to enphasise that the questions of
[ aw which have been forwarded to this Court on the present
occasion are of very great constitutional inportance. The
i ncidents which have given rise to this Reference posed a
very difficult problemand unless further developnments in
pursuance of the orders passed by the two august bodies were
arrested, they were likely to lead to a very serious and
difficult situation. That is why the President  took the
view that a case for reference for the advisory opinion of
this Court had been established and he accordi ngly
fornmul ated, five questions and has forwarded the same to us
for our advisory opinion. Under Art. 143(1) it 'may be
conpetent to the President to fornulate for the advisory
opi nion of this Court questions of fact and law relating to
the validity of the inpinged provisions of existing'laws; it
nmay be open to himto fornulate questions in regard to the
validity of provisions proposed to be included in the Bills
which would cone before the Legislatures; it my also be
open to himto forrmulate for the advisory opinion of this
Court questions of constitutional inportance 1like the
present; and it may be that the President may, on receiving
our answers consider whether the Union Governnent~ or -the
State Government should be requested to take any, suitable
or appropriate action, either |egislative or executive in
(1) In re the Kerala Education Bill, 1957, [1959] S.C R
995.

(2) Inre: the Berubari Union, [1960] 3 S.C. R 250,

(3) Inre: the Bill to Anend Sea Custons Act etc. [1964] 3
S.C.R 787.
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accordance w th the opinion expressed by this Court. That
is why we feel no difficulty in holding that the present
Ref erence i s conpetent.

As we have already indicated, when a Reference is received
by this Court -under Art. 143(1), this Court may, in a given
case, for sufficient and satisfactory reasons, respectfully
refuse to make a report containing its answers on the
guestions framed by the President; such a situation my
perhaps arise if the questions fornmulated for the advisory
opi nion of this Court are purely socioeconomc or politica
guestions which have no relation whatever with any of the
provisions of the Constitution, or have otherw se no
constitutional significance. It is with a view to confer
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jurisdiction on this Court to decline to answer questions

for such strong and conpelling reasons t hat t he
Constitution, or have wused the word 'may’ in Art. 143 (1)
as distinct from Art. 143 (2) "are the word - wused is
"shal | . In the present case, we are clearly of opinion
that the questions formulated for our advisory opinion are
guesti ons of grave constitutional i mportance and

significance and it is our duty to make a report to the
Presi dent enbodyi ng our answers to the questions fornul ated
by him

That takes us to the merits of the controversy disclosed by
the questions formulated by the President for our advisory
opi nion. This Reference has been el aborately argued before
us. The |earned Attorney-General opened the proceedings
before wus and statedthe relevant facts leading to the
Ref erence, and indicated broadly the rival contentions which
the House and the Hi gh Court sought to raise before us by
the statements of the case filed on their behalf. M.
Seers, 'the | earned Advocat e- General of Maharashtra, appeared
for the House and presented before the Court a very | earned,
i mpressive and exhaustive argunment. He, was followed by
several |earned counsel who broadly supported the stand
taken by the House. M. Setalvad who appeared for the
Judges of the Allahabad H gh Court, addressed to us a very
abl e argunent Wth his characteristic brevity and lucidity;
and he was, in turn, followed by several | earned counsel who
appeared to support the stand taken by the -Judges. Dur ng
the course of the debate several propositions were canvassed
before wus and a very |arge area of constitutional |aw was
cover ed. We ,ought, therefore to make it~ clear at the
outset that in fornulating- our answers to the questions
franed by the President in the present Reference, we propose
to deal with only such points as, in our opinion, have a
direct and nmaterial bearing on the problens posed by the
said questions. It is hardly necessary to enphasise that in
dealing Wth constitutional matters, the Court
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shoul d be slow to deal with questions which do not  strictly

ari se. This precaution is all the nmore’ necessary in
dealing with a reference nmade to this Court wunder Art.
143(1).

Let wus then begin by stating broadly the rmain contentions
urged on behalf of the House and on behal f of the Judges and
the Advocate. M. Seervai began his argunents by pointing
out the fact that in dealing with reference ~under Art.
143(1), the Court is not exercising what may be described as
its judicial function. There are no parties before the
Court in such a reference and there is no his.  The opinion
expressed by the Court on the reference is,  therefore,
advi sory; and so, he contends that though ha appears before
us in the present reference on behalf’ of the House, he
wants to nake it clear that the House does not submit to the
jurisdiction of this Court in any manner in respect of the
area of controversy covered by the questions. In other
words, he stated that his appearance before us was wi thout
prejudice to his main contention that the question about the
exi stence and extent of the powers, privil eges and
imunities of the House, as well as the question about the
exercise of the powers and privileges were entirely and
exclusively wthin the jurisdiction of the House; and

what ever this Court may say will not preclude the House from
deciding for itself the points referred to us wunder this
Ref er ence. This stand was based on the ground that the

opi nion "pressed by us is advisory and not in the nature of
a judicial adjudication between the parties before the Court
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as such

The sanme stand was taken by M. Seervai in regard to Art.
194(3) of the Constitution. Art. 194(3) deals wth the
guesti on about the powers, privileges and i munities of the

Legi sl atures and of the Menbers and Committees thereof. We
will have occasion to deal with the provisions of this
Article later on. For the present, it is enough to state
that according to M. Seervai, it is the privilege of the

House to construe the relevant provisions of’ Art. 194(3)
and determine for itself what its powers, privileges and
imunities are, and that being so, the opinion expressed by
this Court on the questions relating to the existence and
extent of its powers and privileges will not preclude the
House from deternmining the sane questions for itself
unfettered by the views of this Court.

Havi ng, thus nmade hi s position clear in regard to the claim
whi ch the House proposes to nake in respect of its powers
and Privileges, M. Seervai contended that even in Engl and
this dualismbetween the two rival jurisdictions clained by
the Judicature and the Parlianent has al ways existed and it
still continue&
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to be unresolved. On sone occasions, the dispute between
the Judicature and the House of Commons has assumed a very
bitter form and it has disclosed a conplete antinony or
contradiction in the attitudes adopted by the two respective
august bodies. The courts clained that they had a right to
deci de the question about the exi stence and extent of powers
and privileges in question and the Parlianent consistently
refused to recognise the jurisdiction of thecourts in that
behal f during the 17th, 18th and 19th centuries. The
Parliament conceded that it could not create any new
privileges, but it insisted on treating itself as the sole
and exclusive judge of the existing privileges and was not
prepared to part with its authority to determ ne what @ they
were, or to deal with their breach, and how to punish the
del i nquent citizens. On the other hand, the courts insisted
on examning the wvalidity of the orders passed by the
Parliament on the ground of breach of privilege, and the
dual i smthus discl osed persisted for many years.

M. Seervai ’argues that the House for which he appears
adheres to the stand which the House of ~Commpbns took in
simlar controversies which led to a conflict between the
Judicature and itself on several occasions in the past.
Consistently with this attitude, be denies the jurisdiction
of the Allahabad Hi gh Court to deal with the points raised
by Keshav Singh in his wit petition. Logically, his
argument is that the presentation of the petition by Keshav
Singh and his Advocate anpbunted to contenpt of the House,
and when the |earned Judges entertained the petition and
passed an interimorder on it, they conmtted contenpt of
the House. That is the view taken by the House, and the
propriety, correctness, or validity of this view is not
exam nabl e by the Judicature in this country.

Alternatively, M. Seervai put his argunent on a slightly
di fferent basis. He conceded that for over a century past,
in England, this controversy can be taken to have been
settled to a large extent by agreenent between the

Judi cature and the House of Commopns. |t now appears to be
recogni sed by the House of Commobns that the existence and
extent of privilege can be exam ned by the courts. It also

appears to be recognised by the House of Commons that if in
exercise of its power to punish a person for its contenpt,
it issues a speaking warrant, it would be open to the court
to consider whether the reasons set out in the warrant
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ambunt to contenpt or not. To this Ilimted extent, the
jurisdiction of t he Judi cature is recogni sed and
consistently, for-the last century, whenever it becane
necessary to justify the orders passed by it for its
contenpt, a return has always been
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filed in courts. M. Seervai, however, enphasises the fact
that even as a result of this large neasure of agreenent
between the Judicature and the House of Commopbns on the
guestion about the nature and extent of privilege, it
appears to be taken. as settled that if an unspeaking or
general warrant is issued by the House of Commons to punish
a person who is guilty of its contenpt, the courts would
invariably treat the said general warrant as conclusive and
woul d not examine the validity of the order passed by the
House. In the present case, according to M. Seervai, the
resolution which has been passed by the House against the
two | earned Judges as well as against M. Solonmon is in the
nature. of a  general resolution and though the warrants
i ssued " against the Judges have been withdrawn, it is clear
that the decision of the House and the warrants which were
initially ordered to be issued in pursuance of the said
resolution, were in'the nature of general resolution and
general warrants, and so, it would not be open to this Court
to enquire the reasons for which the said warrants were
i ssued. The resolution in question and the warrants issued
pursuant to it are conclusive and nust be treated as such

The argunent, therefore, is that in answering the question
fornmul ated under the present Reference, we should give
effect to this position which appears to have been evol ved
by sone sort of inplied agreenent between the Judicature and
the House of Commopns. This agreenent shows that the right
to determ ne questions of contenpt and to deci de adequacy of
puni shment for the said contenpt bel ong exclusively to the
House, and if in pursuance of the said exclusive power, a
general warrant is issued, the House can never be called
upon to explain the genesis or the reasons for the said
warrant. This itself is an integral part of the privileges
and powers of the House, and this integral part, according
to the House, has been brought into India as a result of

Art. 194(3) of the Constitution. In other words, the
argument is that even if this Court has jurisdiction to
determne the scope and effect of Art. 194(3), it ~should

bear in mnd the fact that this particular Power to issue an
unspeaki ng general warrant and to insist upon the Judicature
treating the said warrant as conclusive, is a part ~of the
privileges to which the latter part of Art. 194(3) refers.
It is on this broad ground that M. Seervai wanted us to
frane our answers to the questions which are the subject-
matter of the Reference.

On the other hand, M. Setalvad, for the Judges, ~ contends
that there is no scope for inporting into our Constitution
the dualismwhich existed in England between the Judicature
and the House of Conmpbns. He contends that there can be  no
doubt
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that the question of construing Art. 194(3) falls within the
exclusive jurisdiction of this Court and the H gh Courts and
that the construction which this Court would place upon the
rel evant words used in the latter part of Art. 194(3) would
finally determne the scope, extent and character of the
privileges in question. According to M. Setalvad, Art.
194(3) cannot be read in isolation, but nust be read in its
context and in the light of other inportant constitutiona
provisions, such as Arts. 32, 211 and 226. VWhen the
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material portion of Art. 194(3) is thus read, it would
appear that there is no scope for introducing any antinony
or conflict or dualismbetween the powers of the H gh Court
and those of the House in relation to matters which have
given rise to the present 'questions. He further urges that
it would be idle for the House to adopt an attitude which
the House of Commpns in England appears to have adopted in
the 17th, 18th and 19th centuries when conflicts arose
bet ween the said House and the Judicature. For nore than a
century no attenpt has been nmade by the House of Conmons,
says M. Setalvad, to contend that if a citizen who is
puni shed by the House for its alleged contenpt conmtted by
him would be guilty of ‘another contenpt if he npbved the
Court in its habeas corpus jurisdiction, nor has Any attenpt
been nmade during this period by the House of Comobns to
proceed against a lawer Wo presents an application for
habeas cor pus or against Judas who entertain such
applications; and so, the argument is that we ought 'to dea

with the present ~dispute on the basis of the comon
agreenment. whi ch has, by convention, been evol ved between the
two august and powerful institutions, the Judicature and the
Legi sl ature.

M. Setal vad conceded that there appears to be sone conven-
tion recogni sed by the English courts by which they treat a
general or unspeaking warrant issued by the House as
usual | y-concl usi ve; but this aspect of the matter, according
to him is the result of convention or comity and cannot be
treated as an integral part of the, privilege of the House
itself. The basis for -evolving this con | nmention is
rooted in the history of Engl and, because the Parlianent was
the highest Court of Justice-at one tine and it is because
of this history that the House of Commobns cane also to be
regarded as a superior Court of Record. Such 'at assunption
cannot be made in respect of the House in the @ present
pr oceedi ngs. Besi des, in dealing with the question about
the effect of a general warrant, the Court cannot ignore the
significance of Arts. 32, 211 and 226 of the Constitution

Basing hinself broadly on these argunents, M. Setalvad
contends that the Constitution has resolved the problem of
dualismin our country by
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conferring on the Hgh Courts and this Court the
jurisdiction to deal with clainms nmade by the citizens whose
fundanental rights have been invaded, and that neans that in
this country, if an application for habeas corpus is nade,
it would be conpetent to. this Court or the High Courts to
examine the validity of the order passed by any authority
including the Legislature, and that nust necessarily involve
the consequence that an unspeaki ng warrant cannot claim the
privilege of conclusiveness. That, in brief, inits /broad
features, is the approach adopted by M. Setal vad before us.
It will thus be seen that the mmin controversy disclosed by
the five questions forrmulated by the President wultimately
lies within a very narrow conmpass. |s the House the sole
and exclusive judge of the issue as to whether its contenpt
has been conmitted where the alleged contenpt has taken
pl ace outside the four walls of’ the House ? Is the House
the sole and excl usive judge of the punishnent which should
be inposed on the party whomit has found to be guilty of
its contenpt ? And, if in enforcenment of its decision the
House issues a general or unspeaking warrant, is the High
Court entitled to entertain a habeas corpus petition
challenging the wvalidity of the detention of the person
sentenced by the House ? The, argument urged by M. Seerva

on behalf of the House is that in the case of a genera
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warrant, the High Court has no jurisdiction to go behind the
warrant; and in the present case, since it has entertained
the petition and passed an order rel easing Keshav Singh on
bail w thout exam ning the warrant, and even before a return
was filed by the respondents, it has acted illegally and
wi thout jurisdiction, and so, the |learned Judges, of the
Hi gh Court, the Counsel, and the party are all guilty of
contenpt of the House. M. Seervai urges that in any case,
in habeas corpus proceedings of this character, the High
Court had no jurisdiction to grant interim bail
It is not seriously disputed by M. Setalvad that the House
has the power to inquire whether its contenpt has been
conmmitted by anyone even outside its four-walls and has the
power to inmpose punishment for such contenpt; but his
argunent is that having regard to the material provisions of
our Constitution, it would not be open to the House to make
a claim that its general warrant should be treated as
conclusive. |In every case where a party has been Sentenced
by the House for contenpt and detained, it would be open to
himto nove the Hi gh Court for appropriate relief under Art.
226 and the H gh Court would be entitled to examine the
nerits of his pleas, even though the warrant may be genera
P.C.1./65-3
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or unspeaking. According to M. Setalvad, since the High
Court has jurisdiction to entertain a~ Wit Petition for
habeas corpus under Art. 226, it has al so the power to pass
an order of interimbail. Thus, the dispute really centers
round the jurisdiction of the Hgh Court to entertain a
habeas corpus petition even-in-cases where  a general or
unspeaki ng warrant has been issued by the House directing
the detention of the party in contenpt.
Though the wultinmate solution of the problem posed by the
questions before wus would thus he within a very narrow
conpass, it is necessary to deal w th some w der aspects of
the problem which incidentally arise and the decision of
which wll assist us in rendering our answers’ to the
guestions framed in the present Reference. The whole of the
problem thus presented before us has to be decided in the
[ight of the provisions contained in Art. 194 (3 ) ~of the
Constitution, and in that sense, the interpretation of Art.
194(3) is really the crux of the matter. At this stage, it
is necessary to read Article 194 :
"194. (1) Subject to the provisions of this
Constitution and to the rules and standing
orders regul ating the procedure of t he
Legi sl ature, there shall be freedomof speech
in the Legislature of every State.
(2) No menber of the Legislature of a  State
shall be liable to any proceedings in any
court in respect of anything said or - any vote
given by him in the Legislature or any
conmittee thereof, and no person shall be so
liable in respect of the publication by  or
under the authority of a House of such a
Legi sl ature of any report, paper, votes, or
pr oceedi ngs.
(3) In ot her respects, the power s,
privileges and imunities of a House of the
Legi slature of a State, and of the nmenmbers and
the commttees of a House of such Legislature
shall be such as may fromtine to tine be
defined by the Legislature by |aw, and, unti
so defined, shall be those of the House of
Conmmons of Parliament of the United Kingdom
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and of its nmenbers and committees, at the
comencenent of this Constitution.
(4) The provisions of clauses (1), (2) and
(3) shall apply inrelation to persons who by
virtue of this Constitution have the right to
speak in, and otherwise to take part in the
proceedi ngs of, a House of the Legislature of
a State or any conmittee thereof as they apply
inrelation to nenmbers of that Legislature."’
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It will be noticed that the first three material clauses of
Art. 194 deal with three different topics. Cause (1) nmakes
it clear that the freedom of speech in the Legislature of

every State which it prescribes, is subject to t he
provisions of the Constitution, and to the rules and
st andi ng orders, regul ating t he procedure of t he
Legi sl ature. VWhile interpreting this clause, it is

necessary to enphasis that  the provi si ons of the
Constitution -subject to which freedomof speech has been
conferred on the | egislators, are not the general provisions
of the Constitution but only such of themas relate to the
regul ation of the procedure of the Legislature. The rules
and standing orders may regulate the procedure of the
Legi sl ature and some of the provisions of the Constitution
may al so purport to regulate it; these are, for instance,
Articles 208 and 211./ The adjectival clause "regulating the
procedure of the Legislature" governs both- the preceding
clauses relating to "the provisions of the Constitution" and
"the rules and standing orders."  Therefore, " clause (1)
confers on the legislators specifically the right of freedom
of speech subject to the |limtation prescribed by its first
part. It would thus appear that by nmaking this clause
subj ect only to the specified provi si ons of t he
Constitution, the Constitution-nmakers wanted to make it
clear that they thought it necessary to confer on the
| egi slators freedom of speech separately and, in a sense,
i ndependently of Art. 19(1)(a). If all that the |legislators
were entitled to claim was the freedom of speech and
expression enshrined in Art. 19(1)(a), it would  have been
unnecessary to confer the sanme right specifically in the
manner adopted by Art. 194(1); and so, it would be |egi-
timate to conclude that Art. 19(1)(a) is not one of the
provi sions of the Constitution which controls the first part
of clause (1) of

Art. 194.
Having conferred freedom of speech on the |legislators,
cl ause (2) enphasi ses the fact that the said freedom is

i ntended to be absolute and unfettered. Simlar freedom is
guaranteed to the legislators in respect of the votes /they
nmay give in the Legislature or any comittee thereof, In
other words, even if a legislator exercises his “right of
freedom of speech in violation, say, of Art. 21 1, he would
not be liable for any action in any court. Simlarly, of
the legislator by his speech or vote, is alleged to have
violated any of the fundanental rights guaranteed by Part
1l of the Constitution in the Legislative Assenbly, he
woul d not be answerable for the said contravention in any

court. If the inpugned speech anpbunts to |libel or becones
actionable or indictable under any other provision of the
aw, immunity has been conferred on himfromany action in
any court by this clause. He
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may be answerable to the House for such a speech and the
Speaker may take appropriate action against himin respect
of it; but that is another matter. It is plain that the
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Constitution-makers attached so nmuch inportance to the
necessity of absolute freedom in debates wthin t he
| egislative chanbers that they thought it necessary to
confer conplete immunity on the legislators fromany action
in any court in respect of their speeches in the |egislative
chanmbers in the wide terns prescribed by clause (2). Thus,
clause (1) confers freedomof speech on the Ilegislators
within the | egislative chanber and clause (2) nakes it plain
that the freedomis literally absolute and unfettered.

That takes us to clause (3). The first part of this clause
enpowers the Legislatures of States to make | aws prescribing
their powers, privileges and inmunities; the latter part
provides that until such |aws are nade, the Legislatures in
guestion shall enjoy the same powers, privileges and
imunities which the House of Commons enjoyed at the
comencement of the Constitution. The Constitution-nmakers
must have thought that the Legislatures would take sone time
to make laws in respect of their powers, privileges and

i muni ties. During the interval, it was clearly necessary
to confer ~on themthe necessary powers, privileges and
i munities. There can be little doubt that the powers,

privileges and immuniti es which are contenplated by cl. (3),
are incidental powers, privileges and i munities which every
Legi slature nust possess in order that it nmay be able to
function effectively, and that explains the purpose of the
|atter part of clause (3).

This clause requires that the powers, privileges and inmuni -
ties which are clainmed by the House nust be shown to have
subsi sted at the comrencenent of ‘the Constitution, i.e., on
January 26, 1950. It is well-known that out of a |large
nunber of privileges and powers which the House of Conmons
cl ai nmed during the days of its bitter ~struggle for
recogni tion, sone were given up in course of tinme, and sone
virtually faded out by desuetude; and so, in every case
where a power is clained, it is necessary to enquire whether
it was an existing power at the relevant time. It nust also
appear that the said power was not only clained by the House
of Commons, but was recogni sed by the English Courts. It
woul d obviously be idle to contend that if a particular
power which is clainmed by the House was cl ai ned by the House

of Commons but was not recogni sed by the English courts, it
would still be upheld under the latter part of clause  (3)
only on the ground that it was in fact clainmed by the  House
of Commons. |n other words, the inquiry which is prescribed
by this clause is : is
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the power in question shown or proved to have subsisted in
the House of Commons at the relevant tinme ?

Clause (4) extends the provisions prescribed by the three
precedi ng cl auses to certain persons therein described.

It wll thus be seen that all the four clauses of "Art. 194
are not in terms nade subject to the provisions contained in

Part In. In fact, clause (2) is couched in such wide ‘terns
that in exercising the rights conferred on themby cl. (1),
if the legislators by their speeches contravene any of the
fundanental rights guaranteed by Part 111, they would not be
liable for any action in any court. Nevertheless, if for
other valid considerations, it appears that the contents of
cl. (3) may not exclude the applicability of certain

rel evant provisions of the Constitution, it would not be
reasonabl e to suggest that those provisions nust be ignored
just because the said clause does not open with the words
"subject to the other provisions of the Constitution." In
dealing wth the effect of the provisions contained in cl

(3) of Art. 194, wherever it appears that there is a
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conflict between the said provisions and the provisions
pertaining to fundanental rights, an attenpt win have to be
made to resolve the said conflict by the adoption of the
rule of harnonious construction. What would be the result
of the adoption of such a rule we need not stop to consider
at this stage. We will refer to it later when we deal wth
the decision of this Court in Pandit M S. M Sharma v. Shri
Sri Krishna Sinha & Qthers(1).

The inplications of the first part of clause (3)nay,
however, be examined at this stage. The questionis, if the
Legislature of a State makes a law which prescribes its
powers, privileges and immnities, would this | aw be subject
to Art. 13 or not ? It may be recalled that Art. 13 provides
that laws inconsistent with or in derogation of t he
fundanental rights would be void. dause (1) of Art. 13
refers in that connection to the laws in force in the
territory of India inmediately before the comencenent of
the Constitution, and clause (2) refers to laws that the
State shall make infuture. Prima facie, if the legislature
of a State were to make a | aw in pursuance of the authority
conferred  on-it by clause (3), it would be law within the
meani ng of Art. 13 and clause (2) of Art. 13 would render it
void if it contravenes or abridges the fundamental rights
guaranteed,by Part M As we wll presently point out, that
is the effect of the decision of this Court in Pandit

Sharma’ s(1) case. In other words, it nmust now be taken as
settled

(1) [1959] Supp. 1 S.C.R 806.
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that if a law is made under the purported exercise of the
power conferred by the first part of clause (3), it wll

have to satisfy the test prescribed by the fundanenta
rights guaranteed by the Constitution. |f that be so, it
becomnes at once material to enquire whet her t he
Constitution-makers had real lly intended that the Iimtations
prescribed by the fundanental rights subject to which alone
a law can be nmade by the Legislature of a State prescribing
its powers, privileges and i munities, should be treated as
irrelevant in construing the latter part of the said clause.
The sane point may conveniently be put in another form | f
it appears that any of the powers, privileges and i munities
claimed by the House are inconsistent with the fundanmenta
rights guaranteed by the Constitution, howis the conflict
going to be resolved. Was it the intention of t he
Constitution to place the powers, privileges and immunities
specified in the latter part of cl. (3) on a nuch higher
pedestal than the |aw which the Legislature of a State nay
make in that behalf on a future date ? As a matter of
construction of clause (3), the fact that the first part of
the said clause refers to future | aws which woul d be subject
to f undanent al rights, my assune signi ficance in
interpreting the latter part of clause (3). That, in brief,
is the position of the first three material provisions of
Art. 194.

The next question which faces us arises fromthe prelimnary
contention raised by M. Seervai that by his appearance
before wus on behalf of the House, the House should not be
taken to have conceded to the Court the jurisdiction to
construe Art. 194(3) so as to bind it. As we have already
indicated, his stand is that in the matter of privileges,
the House is the sole and exclusive judge at all stages. It
nmay be that technically, the advisory opinion rendered by
this Court on the Reference made to it by the President may
not amount to judicial adjudication properly so-called and
since there are no parties as such before the Court in the
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Ref erence, nobody woul d be bound by our answers. But apart
from this technical aspect of the matter, it 1is necessary
that we should determ ne the basic question as to whether
even in the matter of privileges, the Constitution confers
on the House sole and exclusive jurisdiction as clainmed by
M. Seervai. It is common ground that the powers have to be
found in Art. 194(3). That provision is the sole foundation
of the powers, and no power which is not included init can
be clained by the House; and so, at the very 'threshold of
our discussion, we nust decide this question

In dealing with this question, it is necessary to bear in

m nd one fundanental feature of a federal constitution. In
Engl and,
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Parliament is sovereign; and in the words of Dicey, the
three di stinguishing features of t he principle of
Parliamentary Sovereignty are that Parlianent has the right
to make or unmake any | aw what ever; that no person or body
is recognised by the |law of England is having a right to
override " or set aside the legislation of Parlianment; and
that the right or power of Parlianment extends to every part
of the Queen’s dom nions(1l). On the other hand, the essen-
tial characteristic of federalismis "the distribution of
limted executive, legislative and judicial authority anbng
bodies which are co-ordinate with and i ndependent of each
ot hers. The suprenmacy of the constitution is fundanental to
the existence of a federal State in order to prevent either
the |Ilegislature of the federal unit or those of the menber
States fromdestroying or inpairing that delicate bal ance of
power which satisfies the particular requirenents of States
whi ch are desirous of union, but not prepared to nmerge their
individuality in a wunity. This supremacy of ‘the con-
stitution is protected by the authority of° an independent
judicial body to act as the interpreter of a schene of
distribution of powers. Nor is any, change possible in the
constitution by the ordinary process of federal or State
| egi sl ation(2). Thus the dominant characteristic/ of the
British Constitution cannot be clained by a federa
constitution like ours.

Qur Legisl atures have undoubtedly plenary powers, but these
powers are controlled by the basic concepts of the witten
Constitution itself and can be exercised wthin the
legislative fields allotted to their jurisdiction by the
three Lists wunder the Seventh Schedule; but beyond the
Li sts, the Legislatures cannot travel. They can no - doubt
exercise their plenary legislative authority and discharge
their legislative functions by virtue of the powers con-
ferred on them by the relevant provisions of the
Constitution; but the basis of the power is the Constitution

itself. Besi des, the legislative supremacy of our
Legi sl atures including the Parliament is nornmally controlled
by the provisions contained in Part |1l of the Constitution

If the Legislatures step beyond the legislative fields
assigned to them or acting within their respective fields,
they trespass on the fundanental rights of the citizens in a
manner not justified by the relevant articles dealing wth
the said fundamental rights, their legislative actions are
liable to be struck down by courts in India. Therefore, it
is necessary to remenber that though our Legislatures have
pl enary powers, they function within the limts prescribed
by the material and relevant provisions of the Constitution

(1) Dicey, The Law of the Constitution 10th ed. pp. XxXiv,
XXXV.

(2) Ibid p. Ixxvii.
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In a denocratic country governed by a witten Constitution
it is the Constitution which is suprenme and sovereign. It

is no doubt true that the Constitution itself can be anmended
by the Parlianent, but that is possible because Art. 368 of
the Constitution itself makes a provision in that behalf,
and the amendrment of the Constitution can be validly made
only by following the procedure prescribed by the said
article. That shows that even when the Parlianent purports
to anend the Constitution, it has to conply wth the
rel evant nandate of the Constitution itself. Legi sl ators,
M nisters, and Judges all take oath of allegiance to the
Constitution, for it is by the relevant provisions of the
Constitution t hat they derive their authority and
jurisdiction and it is to the provisions of the Constitution
that they owe allegiance. Therefore, there can be no doubt
that the sovereignty which can be clainmed by the Parlianent
i n Engl and, cannot be clained by any Legislature in India in
the literal absolute sense

There is another aspect of this matter which nust also be
nentioned; ~whether or not there is distinct and rigid
separati on _of powers under-the Indian Constitution, there is
no doubt that the Constitution has entrusted to the
Judicature in this country the task of <construing the
provisions of the  Constitution and of safeguarding the
fundanental rights of the citizens. Wen a statute is
challenged on the ground that it has  been passed by a
Legi sl ature wi t hout aut hority, or has ot herw se
unconstitutionally  trespassed on fundanental rights, it is
for the courts to deternine the dispute and deci de whether
the | aw passed by the legislature is valid or not. Just as
the legislatures are conferred legislative authority and
their functions are normally confined to | egi sl ative
functions, and the functions and authority of the executive
lie -within the domin of executive authority, 'so the
jurisdiction and authority of the Judicature in this country
lie wthin the domain of adjudication. |If the validity of
any law is challenged before the courts, it is never
suggest ed that the naterial 'question as to whet her
| egislative authority has been exceeded or fundanenta
rights have been contravened, can be decided by the
| egi sl atures thensel ves. Adjudication of such a dispute is
entrusted solely and exclusively to the Judicature of this
country; and so, we feel no difficulty in holding that the
deci si on about the construction of Art. 194(3) nmust
ultimately rest exclusively with the,Judicature of this
country. That is why we nust over-rule M. Seervai’'s
argunent that the question of determning the nature, scope
and effect of the powers of the House cannot be said to lie
exclusively wthin the jurisdiction of this Court. Thi s
concl usi on, however, would not inpair the validity ~of M.
Seervai’'s contention that the advisory opinion
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rendered by us in the present Reference proceedings is not
adj udi cation properly so-called and woul d bind no parties as
such.

In coming to the conclusion that the content of Art. 194(3)
nmust ultinmately be deternmined by courts and not by the
| egi sl atures, we are not unnmindful of the grandeur and
maj esty of the task which has been assigned to t he
Legi sl atures under the Constitution. Speaking broadly, al
the legislative chanbers in our country today are playing a
significant role in the pursuit of the ideal of a Wlfare
State which has been placed by the Constitution before our
country, and that naturally gives the |egislative chanbers a
hi gh place in the naking of history today. The Hi gh Courts
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also have to play an equally significant role in the
devel opnent of the rule of law and there can be little doubt
that the successful working of the rule of lawis the basic
foundati on of the denocratic way of life. In this
connection it s necessary to remenber that the status,
dignity and i nmportance of these two respective institutions,
the Legislatures and the Judicature, are derived primarily
from 'the status dignity and i nportance of the respective
causes t hat are assigned to their char ge by t he
Constitution. These two august bodies as well as the
Executive which 1is another important constituent of a
denocratic State, nmust function not in antinovel nor in a
spirit of hostility, but rationally, harnmoniously and in a
spirit of understanding within their respective spheres, for
such harnoni ous working of the three constituents of the
denocratic State alone will help the peaceful devel oprent,
growth and stabilization of the denbcratic way of life in
this country.

But when, as in the present case, a controversy arises
bet ween t'he House and the Hi gh Court, we nust deal with the
probl em obj ectively and i npersonally. There is no occasion
to inport heat into the .debate or discussion and no
justification for the use of strong | anguage. The problem
presented to us by the present reference is one of
construing the rel evant provisions of + he Constitution and
though its consideration may present sone difficult aspects,
we nust attenpt to find the answers as best we can. In
dealing with a dispute like the present which concerns the
jurisdiction, the dignity and the independence of two august
bodies in a State, we nust remenber that the objectivity of
our approach itself may incidentally be on trial. It is,
therefore, in a spirit of detached objective enquiry which
is the distinguishing feature of judicial process ‘that we
propose to find solutions to the questions framed for our
advisory opinion. If ultimtely we cone to the conclusion
that the view pressed before us by M. Setalvad for the Hi gh
Court |Is erroneous, we would not hesitate to pronounce ' our
ver di ct
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agai nst that view On the other hand, if we ultinately come
to the conclusion that the claimnmade by M. Seervai for the
House cannot, be sustained, we would not falter to pronounce
our verdict accordingly. In dealing with problens of this
i mportance and significance, it is essential that we should
proceed to discharge our duty wthout fear ~or favour
affection or ill-will and with the full consciousness that
it is our solem obligation to uphold the Constitution and
the | aws.

It would be recalled that Art. 194(3) consists of two parts.
The first part enpowers the Legislature to define by |aw
from tine to time its powers, privileges and inmunities,
whereas the Second part provides that until the |legislature
chooses so to define its powers, privileges and imunities,
its powers, privileges and immunities would be those of the
House of Commobns of the Parliament of the United Ki ngdomand
of its menbers and committees, at the commencenent of the
Constitution. M. Seervai’'s argunment is that the latter
part of Art. 194(3) expressly provides that all the powers
which vested in the House of Conmons at the relevant tine,
vest in the House. This broad claim however, cannot be
accepted in its entirety, because there are sone powers
whi ch cannot obvi ously be claimed by the House. Take the
privilege of freedomof access which is exercised by the
House of Commons as a body and through its Speaker "to have
at all times the right to petition, counsel, or renonstrate
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with their Sovereign through their chosen representative and
have a favorabl e construction placed on his words was justly
regarded by the Conmmons as fundanmental privilege(1)". It is
hardly necessary to point out that the House cannot claim
this privilege. Simlarly, the privilege to pass acts of
attainder and the privilege of inmpeachnent cannot be cl ai med
by the House. The House of Commobns also clains the
privilege in regard to its own Constitution. This privilege
is expressed in three ways, first by the order of new wits
to fill vacancies that arise in the Commons in the course of
a parlianent; secondly, by the trial of controverted
el ections; and thirdly, by determning the qualifications of
its nenbers in cases of doubt(1l). This privilege again

admttedly, cannot be clainmed by the House. Therefore, it
woul d not be correct to say that an powers and privileges
whi ch were possessed by the House of Commopns at the rel evant
time can be cl ai ned by the House.

In construing the rel evant provision of Art. 194(3), we nust
deal with the question in the Light of the previous decision
of this

(1) Sir T. Erskine May' s Parlianentary Practice(16th ed.)

p. 86.

(2) Ibid, p. 175.
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Court in Pandit /Sharma’s(1l) case. 't is, t her ef ore,

necessary to recall what according to the mpjority decision
in that case, is the position of the provision contained in
Art. 194(3). In that case. the Editor of the English daily
newspaper, Search Light of Patna, had been called upon by
the Secretary of the Patna Legislative Assenbly to show
cause before the Committee of Privileges why appropriate
action should not be taken against himfor the breach of
privileges of the Speaker and the Assenbly in that  he had
published in its entirety the speech delivered in the
Assenmbly by a Menber, portions of which had been directed to
be expunged by the Speaker. The Editor who noved this Court
under Art. 32, contended that the said notice and the action
proposed to be taken by the Committee contravened his
fundanental right of freedom of speech and expression’ under
Art. 19 (1) (a), and also trespassed upon the protection of
his personal |liberty guaranteed under Art. 21. It is _on
these two grounds that the validity of —the notice  was
i npeached by him This claimwas resisted by the House by
relying on Art. 194(3). Two questions arose, ~one -was
whet her the privilege clainmed by the House was a subsisting
privilege in England at the relevant time; and the other
was, what was the result of the inpact of Articles 19 (1)
(a) and 21 on the provisions contained in the latter part of
Article 194(3)? The mmjority decision was  that the
privilege in question was subsisting at the relevant tine
and nust, therefore, be deenmed to be included under the
latter part of Art. 194 (3). It also held that Art. 19 (1
)(a) did not apply, because under the rule of harnonious

construction, in a case |like the present where Art. 19 (1)
(a) was in direct conflict with Art. 194(3), the particular
provision in the latter article would prevail over the

general provision contained in the forner; it further, held
that though Art. 21 applied, it had not been contravened.

The minority view, on the other hand, was that the privilege
in question had not been established in fact, and that
alternatively, if it be assuned that such privilege was
establi shed and was, therefore, included under the latter
part of Art. 194(3), it nust be controlled by Art. 19(1)(a)
on the ground that fundamental rights guaranteed by Part 111
of the Constitution were of paranount inportance and nust
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prevail over a provision like that contained in Art. 194(3)
whi ch may be inconsistent with them

At this stage, it would be useful to indicate broadly the
points decided both by the majority and minority decisions
in that case. Before the Court, it was wurged by the
petitioner that though Art.

(1) [21959] Supp. 1 S.C. R 806.
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194(3) had not been made subject to the provisions of the
Constitution, it does not necessarily nean that it is not so
subj ect, and that the several clauses of Art. 194 shoul d not
be treated as distinct ,and separate provisions but should
be read as a whole and that, so read, all the clauses shoul d
be taken as subject to the provisions of the Constitution
which, of course, would include Art. 19(1)(a). Thi s
argunent was rejected both by the majority and -the minority
Vi ews.

The next argunment urged in that case was that Art. 194(1) in
reality operates as an abridgenent of the fundanental right
of freedom of speech conferred by Art. 19(1)(a) when
exercised inthe State Legislatures, but Art. 194(3) does
not, in terms, purport to be an exception to Art. 19(1)(a).
This argument was al'so rejected by both the mgjority and
the mnority views. It was ,pointed out by the majority
decision that clause (1) of Art. 194 no doubt nmmkes a
substantive provision of the said clause subject to the
provisions of the Constitution; but in-the —context, those
provi sions cannot  take in Art. 19 (1) (a),  because this
latter article does not purport to regulate the procedure of
the legislature and it is only such provisions of the
Constitution which regulate the procedure of the |egislature
which. are included in the first part of Art. 194(1).

The third argunent urged by the petitioner was that Art. 19
enunciates a transcendental principle and should | prevai
over the provisions of Art. 194(3), particularly | because
these latter provisions were of a transitory character.
This contention was rejected by the majority view, 'but was
upheld by the mnority view

The fourth argunment urged was that if a lawis nade by the

| egi sl ature prescri bing "its powers, privil eges and
i Mmunities, it would be subject to Art. 13 of the
Constitution and would beconme void to the extent it

contravenes the fundanental rights enshrined in Part Il
This contention was accepted by both the majority ~and the
m nority decisions.

That left one nore point to be considered and it had
reference to the observations nmade in an earlier decision of
this Court in Gunupati Keshavram Reddy v. Nafisul Hasan and
the State of U P. (1). The mpjority decision has conmented
on this wearlier decision and has observed that the said
decision was based entirely on a concession and- cannot,
therefore, be deened to be a considered decision of this

Court. As we will presently point out,
(1) AI1.R 1954 S.C. 636.
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the said decision dealt with the applicability of Art. 22(2)
to a case falling under the latter part of Art. 194(3). The
mnority opinion, however, treated the said decision as a
consi dered deci si on whi ch was bi nding on the Court.

We ought to add that the majority decision, in terms, held
that Art. 21 applied, but, on the nmerits, it came to the
conclusion that its alleged contravention had not been
proved. On the minority view it was unnecessary to consider
whet her Art. 21 as such applied, because the said view
treated all the fundanental rights guaranteed by Part Il as
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par amount and, therefore, each one of themwould control the
provisions of Art. 194(3).

It would thus be seen that in the case of Pandit Sharma(1l),
contentions urged by the petitioner did not raise a genera
issue as to the relevance and applicability of all the
fundanental rights guaranteed by Part H at all. The
contravention of only two articles was pleaded and they were
Articles 19(1)(a) and 21. Strictly speaking, it was,
therefore, unnecessary to consider the larger issue as to
whether the latter part of Art. 194(3) was subject to the
fundanental rights in general, and indeed, even on the
majority view it could not be said that the said view
excluded the application of all fundanental rights, for the
obvious and sinple reason that Art. 21 was held to be
applicable and the nmerits of the petitioner’s argunment about
its alleged contravention in his case were examnm ned and
rej ected. Therefore, we do not think it would be right to
read the mpjority decision as laying down a gener a
proposition that whenever there is a conflict between the
provisions ~of the latter part of Article 194(3) and any of
the provisions of the fundanental rights guaranteed by Part
[11, the latter nust always yield to the forner. The
maj ority decision, therefore, nmust be taken to have settled
that Art. 19(1)(a) would not apply, and Art. 21 woul d.
Havi ng reached thi's conclusion, the majority decision has
i ncidentally comented on the decision in Gunupati Keshavram
Reddy’ s(2) case. Apart fromthe fact that there was no
contro- versy about the applicability of Art. 22 in that
case, we ought to point out, wth respect, that the coment
made by the mpjority judgnment on the earlier decision is
partly not accurate. |In that case, a Constitution Bench of
this Court was concerned with the detention of M. . Mstry
under an order passed by the Speaker of the Utar  Pradesh
Legi sl ative Assenmbly for breach of privilege of the said
Assenbl y. The wvalidity of M. Mstry's detention was
chal | enged on the ground that it had contravened Art. 22(2)
of

(1) (1959] Supp. 1 S.C R 806.

(2) A1.R 1954 S.C. 636.
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the Constitution. The facts alleged in support of this plea
were admitted to be correct by the Attorney-CGeneral, and on
those admtted facts, the Court held that M. Mstry's
detention was -clearly invalid. Referring to this decision
the mjority judgnent has observed that it~ "proceeded
entirely on a concession of counsel and cannot be regarded
as a considered opinion on the subject.” There is no doubt
that the first part of this conment is not -accurate. A
concession was nmade by the Attorney-CGeneral not on a  point
of law which was decided by the Court, but on a point of
fact; and so, this part of the coment cannot strictly be
said to be justified. It is, however, true that there is no
di scussion about the nerits of the contention raised on
behalf of M. Mstry and to that extent, it may have been
perm ssible to the mpgjority judgnment to say that it was not
a considered opinion of the Court. But, as we have already
pointed out, it was hardly necessary for the ngjority
decision to deal wth the point pertaining to the
applicability of Art. 22(2), because that point did not
arise in the proceedings before the Court in Pandi t
Sharma’ s(1) case. That is why we wish to nmake it clear that
the orbiter observations nmade in the najority judgnent about
the validity or correctness ,of the earlier decision of this
Court in @unther Keshavram Reddy’ s(1) case should not be
taken as having decided the point in question. In other
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words, the question as to whether Art. 22(2) would apply to
such a case may have to be considered by this Court if and
when it becones necessary to do so.

Before we part with the decision of this Court in Pandit
Sharma’ s(1) case, it is necessary to refer to another point.
We have already observed that the nmmjority decision has
accepted the, contention raised by the petitioner in that
case that of a |aw were passed by the Legislature of a State
prescri bing its powers, privileges and immnities as
authorised by the first part of Art. 194(3), it would be
subject to Art. 13. M. Seervai has attenmpted to challenge
the correctness of this conclusion. He contends that the
power conferred on the |egislatures by the first part of
Art. 194(3) is a constitutional power, and so, if alaw is
passed in exercise of the said power, it will be outside the
scope of Art. 13. W are unable to accept this contention

It is true that the power to nake such a law has been
conferred . on the legislatures by the first part of Art.
194(3); but when the State Legislatures purport to exercise
this power, they will undoubtedly be acting under Art. 246
read with Entry 39 of List 1T.. The enactnent of such a |aw
cannot be said to be in exercise of a constituent power, and
so, such a lawwill have to be treated as a lawwithin the
meani ng

(1) [1959] Supp. 1 S.C.R 806.

(2) AI.R 1954 S. C.  636.
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of Art. 13. That is the view which the nmajority decision
expressed in the case of Pandit Sharnma(l), and we are in
respectful agreement with that view

M. Seervai attenpted to support his contention by referring
to sone observations nade by Venkatarama Aiyar. J. in
Anant hakri shnan v. State of Madras(l). |In that case, the
| ear ned Judge has observed that "[Art. 131 applies in  terns
only to laws in force before the conmencenent of the
Constitution and to laws to be enacted by the States, that

is, in future. It is only thosetwo classes of |aws that
are declared void as against the provisions of Part IIl. It
does not apply to the Constitution . itself. It does not
enact that the other portions of the Constitution should be
void as against the provisions in Part Ill and it would be
surprising if it did, seeing that all of themare parts of
one organi c whol e. " Thi s principle is obvi ously

unexceptionable. This principle could have been invoked if
it had been urged before us that either the first or the
second part of Art. 194(3) itself is invalid because it is
i nconsistent with the relevant provisions in Part 111 which
provi des for fundanental rights. That, however, is not. the
argunent of M. Setalvad, nor was it the argument ~ urged
before this Court in the case of Pandit Sharma(1l). The
argunent was and is that if in pursuance of the power
conferred by the first part of Art. 194(3) a law is nade by
the legislature, it is a laww thin the neaning of Art. 13,
and this argunent proceeds on the words of Art. 13 (2),
itself. Art. 13 (2) provides that the State shall not rmake
any | aw whi ch takes away or abridges the rights conferred by
Part 111 and any |aw nmade in contravention of this clause
shall, to the extent of the contravention, be void. The |aw
with which we are dealing does not purport to amend the
Constitution and would not, therefore, form part of the
Constitution when it is passed; |ike other |aws passed by
the Legislatures in exercise of the legislative powers
conferred on them this |law would also be law within the
nmeaning of Art. 13, and so, it is unreasonable to contend
that the viewtaken by this Court in the case of Pandit
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Sharma(,,) that such a law would be subject to the
fundanental rights and would fall within the mschief of
Art. 13(2), requires reconsideration. The position

therefore, is that,in dealing with the present dispute we
ought to proceed on the basis that the latter part of Art.
194(3) is not subject to Art. 19(1) (a), but is subject to
Art. 21.

The next question which we ought to consider is : was it the
intention of the Constitution to perpetuate the dualism
whi ch

(1) [1959] Supp. 1 S. C R 806.

(2) I.L.R (1952] Mad. 933, 951.
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rudely disturbed public life in England in the 17th, 18th
and 19th centuries ? The Constitution-nakers were aware of
several unhappy situations which arose as a result of the
conflict between the Judicature and the Houses of Parlianent
and they knew that these situations threatened to create a
deadl ock /in the public life of England. Wen they enacted
Art. 194(3), was it their intention to | eave this conflict
at large, or have they adopted a schene of constitutiona

provisions to resolve that conflict ? The answer to this
guestion woul d obvi ously depend upon a har nmoni ous
construction of the rel evant provisions of the Constitution
itself.

Let us first take Art. 226. This Article confers very wide
powers on every H gh Court throughout the territories in
relation to which it exercises jurisdiction, to issue to any
person or authority, includingin appropriate cases any
CGovernment, wthin those territories directions, orders or
wits, including wits in the nature of habeas corpus,
mandanus, prohibition, quo warranto, certiorari, or any of
them for the enforcenent of any of the rights conferred by
Part H and for any other purpose.” It is hardly necessary
to emphasis that the | anguage used by Art. 226 in conferring
power on the High Courts is very wide. Art. 12 defines the
"State" as including the Legislature of such State, 'and so,
prima facie, the power conferred on the H gh Court / under
Art. 226(1) can, in a proper case, be exercised even agai nst
the Legislature. If an application is nade to the High
Court for the issue of a wit of habeas corpus, it would not
be competent to the House to raise a prelimnary objection
that the Hi gh Court has no jurisdiction to entertain the
application because the detention is by an order  of the
House. Art. 226(1) read by itself, does not seemto permt
such a plea to be raised. Art. 32 which deals wth the
power of this Court, puts the matter on a  still higher
pedestal; the right to nove this Court by [ appropriate
proceedings for the :enforcenment of the fundamental rights
is itself a guaranteed fundanmental right, and so, what we
have said about Art. 226(1) is still nore true about Art.
32(1).

Wil st we are considering this aspect of the matter, it is
rel evant to enphasise that the conflict which has arisen
bet ween the High Court and the House is, strictly speaking,
not a conflict between the H gh Court and the House as such

but between the House and a citizen of this country. Keshav
Singh clains certain fundanmental rights which are guaranteed
by the Constitution and he seeks to nove the H gh Court
under Art. 226 on the ground that his fundanmental rights

have been contravened illegally. The Hi gh Court purporting
to exercise its power under Art. 226(1),
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seeks to examine the merits of the clains made by Keshav
Singh and issues an interimorder. It is this interimorder
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which has led to the present unfortunate controversy. No
doubt, by virtue of the resolution passed by the House
requiring the Judges to appear before the Bar of the House
to explain their conduct, the controversy has devel oped into
one between the Hi gh Court and the House; but it is because
the Hi gh Court in the discharge of its duties as such Court
intervened to enquire into the allegations made by a citizen
that the Judges have been conpelled to enter the arena.
Basically and fundanentally, the controversy is between a
citizen of Utar Pradesh and the Utar Pradesh Legislative
Assenbl y. That is why in dealing with the question about
the extent of the powers of the House in. dealing, wth
cases of contenpt commtted outside its four-walls, the
provisions of Art. 226 and Art. 32 assune significance. We
have al ready pointed out that in Pandit Sharma(l) this Court
has held that Art. 21 applies where powers are exercised by
the legislature under the latter part of Art. 194(3). If a
citizen noves the Hgh Court on the ground that his
fundanental right under Art. 21 has been contravened, the
H gh Court would be entitled to exanine his claim and that
itself would introduce some linmitation on the extent of the
powers claimed by the House in the present proceedings.
There are two other articles to which reference nust be
made. Art. 208(1l) provides that a House of the Legislature
of a State may nmke rules for regulating, subject to the
provisions of this Constitution, its  procedure and the
conduct of its business. This provision makes it perfectly
clear that if the House were to make any rul es as prescribed
by it, those rules would be subject to the fundanenta
rights guaranteed by Part M In other words, where the House
makes rules for exercising its powers under the latter part
of Art. 194(3), those rules nust be subject to the fundanen-
tal rights of the citizens.

Similarly, Art. 212(1) nakes a provisionwhich is relevant.
It lays down that the validity of any proceedings in the
Legislature of a State shall not be called in question on
the ground of any alleged irregularity of procedure. Art.
212(2) confers immnity on the officers and nenbers of the
Legislature in whom powers are vested by or  under the
Constitution for regulating procedure or the conduct of
busi ness, or for maintaining order, inthe Legislature from
bei ng subject to the jurisdiction of any court in respect of
the exercise by himof those powers. Art. 212(1)

(1) [1959] pp. 1 S.C.R 806.

Sup.C. |.165-4
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seens to nake it possible for a citizen to call in question
in the appropriate court of Ilaw the validity of. any
proceedings inside the legislative chanber if his case is
that the said proceedings suffer not fromnere irregularity
of procedure, but froman illegality. If the i nmpugned
procedure is illegal and unconstitutional, it would be open
to be scrutinised in a court of law though such scrutiny is
prohibited if the conplaint against the procedure is no nore
than this that the procedure was irregular. That again is
another indication which nay afford sone assistance in
construing the scope and extent of the powers conferred on
the House by Art. 194(3).

That takes us to Art. 211. This article provides that no
di scussion shall take place in the Legislature of a State
with respect to the conduct of any Judge of the Suprene
Court or of a High Court in the discharge of his duties.
Thi s provision anobunts to an absolute constitutiona
prohi bition against any discussion in the Legislature of a
State in respect of the judicial conduct of a Judge of this
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Court or of the High Court. M. Setalvad who appeared for
the Judges has, based his argunent substantially on the
provi si ons of this article. He contends t hat t he
unqual i fied and absolute ternms in which the constitutiona

prohibition is couched in Art. 211 wunanbiguously indicate
that the conduct of a Judge in the discharge of his duties
can never becone the subjectmatter of any action taken by
the House in exercise of its powers or privileges conferred
by the latter part of Art. 194(3). If a Judge in the
di scharge of his duties conmits contenpt of the House, the
only step that can be taken against himis prescribed by
Art. 121. Art. 121 provides that no discussion shall take
place in Parlianent with respect to the conduct of any Judge
of the Suprene Court or of a High Court in the discharge of
his duties except upon a motion for presenting an address to
the President praying for the renoval of the Judge as
herei nafter provided. Reading Articles 121 and 211
together,  two points clearly emerge. The judicial conduct
of the Judge cannot be discussed in the State Legislature.
It can be discussed in the Parlianent only upon a notion for
presenting an address to the President praying for the
renoval of the Judge. The Constitution-nakers attached so
much inportance to the independence of the Judicature in
this country that they thought it necessary to place them
beyond any controversy, except in the manner provided by
Art. 121. If the judicial conduct of a-Judge cannot be dis-
cussed in the House, it is inconceivable ‘that the sane
conduct can be legitimately made the subject-matter of
action by the House
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in exercise of its powers under Art. 194(3). That, in
substance, is the principal argunent which has been urged

before us by M. Setal vad.

On the other hand, M. Seervai has argued that the effect of
t he provisions contained in “Art. 211 should not be
exaggerated. He points out that Art. 211 appears in Chapter
H  which deals with the State Legislature and occurs under
the topic "General Procedure", and so, the only object which
it is intended to serve is the regulation of the procedure
i nside the chanber of the Legislature.  He has also relied
on the provisions of Art. 194(2) which expressly prohibit
any action against a nmenber of the Legislature for anything
said or any vote given by himin the Legislature. 1In~ other
words, if a menber of the Legislature contravenes the
absol ute prohibition prescribed by Art. 21 1, no-action can
be taken against himin a court of law and that, says M.
Seervai, shows that the significance of the  prohibition
contained in Art. 211 should not be overrated. « Besides, as
a matter of construction, M. Seervai suggests that the
failure to conply with the prohibition contained in Art. 211
cannot lead to any constitutional consequence; - and in
support of this argunent, he has relied on a decision of
this Court in State of U P. v. Manbodhan Lal Srivastava(l).
In that cases, this Court was dealing with the effect of the
provi sions contained in Art. 320 of the Constitution. Art.
320 prescribes the functions of the Public Service Comm s-
sions, and by clause 3(c) it has provided that the Union
Public Service Commission or the State Public Service
Conmi ssion, as the case may be, shall be consulted on al
disciplinary matters affecting a person serving under the
Governnent of India or the Government of a State in a civi
capacity, including nenorials or petitions relating to such
matters. It was held that the provisions of this clause
were not nmandatory and did not confer any right on a public
servant, so that the absence of consultation or any irregu-
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larity in consultation did not afford hima cause of action
inacourt of law. M. Seervai’'s argument is that the words
used in Art. 211 should be simlarly construed and the
prohi bition on which M. Setalvad relies should be deened to
be merely directory and not mandatory.

We are not inpressed by M. Seervai’s arguments. The fact
that Art. 21 1 appears under a topic dealing with "Procedure

CGeneral | y", cannot nean that the prohibition prescribed by
it is not nandatory. As we have already indicated, in
trying to appreciate the full significance of this

prohi bition, we nust read Articles 211

(1) [21958] S.C. R 533.
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and 121 together. It is true that Art. 194(2) in terms
provides for imunity of action in any court in respect of a
speech nmade by a nmenber or a vote given by him in the
| egi sl ative Assenbl y. But this provi si on itself
enphatically brings out the fact that the Constitution was
anxious to protect full freedomof speech and expression
inside the  legislative chanber, and so, it took the pre-
caution of rmeking a specific provision to safeguard this
freedom of speech and expression by saying that even the
breach of the constitutional prohibition prescribed by Art.
211 should not give rise to any action. Undoubt edly, the
Speaker would not permit a nenber to contravene Art. 21 1;
but if, inadvertently, or otherw se, a speech is nade within
the |legislative chamber which contravences Art. 21 1, the
Constitution-makers 'have given protection to . such speech
from action in any court. The House itself may and woul d,
no doubt, take action agai nst him

It is also true that if a question arises as to whether a
speech contravenes Art. 21 1 or not, it would be for the
Speaker to give his ruling on the point. In dealing wth
such a question, the Speaker nay have to consider | whether
the observations which a nenber wants to nmake are in
relation to the conduct of a Judge in discharge of his
duties, and in that sense, that is a matter for the Speaker
to decide. But the significant fact still remains 'that the
Constitution-makers thought it necessary to make a specific
provision by Art. 194(2) and that is the limt to which the
Constitution has gone in its objective of securing conplete
freedom of speech and expression within the four-walls of
the |l egislative chanber.

The latter part of Art. 194(3) nmkes no such exception, ~and
so, it would be logical to hold that whereas a speech  nade
in contravention of Art. 211 is protected fromaction in a
court by Art. 194(2), no such exception or protection is
provided in prescribing the powers and privileges of. the
House under the latter part of Art. 194(3). |If a Judge in
the discharge of his duties passes an order or / nakes
observations which in the opinion of the House amount to
contenpt, and the House proceeds to take action against the
Judge in that behal f, such action on the part of the ‘House
cannot be protected or justified by any specific provision
nmade by the latter part of Art. 194(3). In our opinion, the
om ssion to nake any such provi sion when contrasted with the
actual provision made by Art. 194(2) is riot without
signi ficance. In other words, this contrast leads to the
inference that the Constitution makers took the view that
the wutnost that can be done to assure absolute freedom of
speech and expression inside the |egislative
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chanber, would be to nake a provision in Art. 194(2); and
that is about all. The conduct of a Judge in relation to

the di scharge of his duties cannot be the subject-matter of
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action in exercise of the powers and privileges of the
House. Therefore, the position is that the conduct of a
Judge in relation to the discharge of his duties cannot
legitimately be discussed inside the, House, though if it

is, no remedy lies in a court of |aw But such conduct
cannot be nmade the subject-matter of any proceedi ngs under
the latter part of Art. 194(3). |If this were not the true

position, Art. 211 would anpbunt to a neani ngl ess decl aration
and that clearly could not have been the intention of the
Constitution.

Then, as regards the construction of Art. 21 1 itself, M.
Seervai is no doubt in a position to rely upon the decision
of this Court in State of UP. . Manbodhan La

Srivastava(l). But it would be noticed that in conming to
t he conclusion that ~the provision contained in Art.
320(3)(c) was not nmandatory, this Court has referred to
certain other facts which determ ned the said construction.
Even so, this Court has accepted the principle laid down by
the Privy Council in Mntreal Street Railway Conpany V.
Nor mandi n(1) wherein the Privy Council observed that "the
guesti on —whether provisions in-a statute are directory or
i nperative has very frequently arisen in this country, but
it has been said that no general rule can be laid down, and
that in every case the object of the statute nust be | ooked
at." question as/ to whether a statute is mandatory or
directory depends upon the intent of the |egislature and not
upon the language in which the intent is clothed. The
meani ng and intention of the |egislature nmust . govern, and
these are to be ascertained, not only fromthe  phraseol ogy
of the provision, but also by consider inits nature, its
design, and the consequences which would follow from
construing it the one way or the other."(1) These principles
would clearly negative the construction for which M.
Seervai contends. It is hardly necessary to refer to ' other
provisions of the Constitution which are intended to
safeguard the independence of the Judicature in this
country. The existence of a fearless and independent
judiciary can be said to be the very basic foundation of the
constitutional structure in India, and so, it would be idle,
we think, to contend that the absol ute pr ohi bi tion
prescribed by Art. 21 1 should be read as nerely directory
and should be allowed to be reduced to —a neaningless
declaration by permtting the House to take action against a
Judge in respect of his conduct in the discharge of his

(1) [1958] S.C.R 533 (2) L.R [1917] A.C 170.

(3) People v. De Renna (2 N.Y.S. ) (2) 694,166 Msc. (582)
cited in Crawford, Statutory Construction p. 516.
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duti es. Therefore, we are satisfied that M. Setalvad is
right when he contends that whatever may be the extent of
the powers and privileges conferred on the House by the
latter part of Art. 194(3), the power to take action agai nst
a Judge for contenpt alleged to have been committed by him

by his act in the discharge of his duties cannot be included
in them Thus, M. Setalvad s case is that so far as the
Judges are concerned, the position is quite clear that as a
result of the inpact of the provisions contained in Articles
226 and 211, judicial conduct can never become the subject-
matter of contenpt proceedings under the latter part of Art.

194(3), weven if it is assumed that such conduct can becomne
the subjectmatter of contenpt proceedi ngs under the powers
and privil eges possessed by the House of Commobns in Engl and.

On the other hand, M. Seervai disputes M. Setalvad' s
contention as to the inpact of Arts. 226 and 211 on the
latter part of Art. 194(3) and further urges that even if
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M. Setalvad be right in respect of that contention, he
would not be entitled to dispute the validity of the power
and privilege clained by the House of Commons-which can

t her ef or e, be claimed by the House in t he present
proceedi ngs-that no court can go behind a general or
unspeaking warrant. |In order to determine the validity of

these rival contentions, it is now necessary to consider
very briefly what was the position of this particular power
and privilege at the commencenent of the Constitution. In
dealing with this question, we will also very broadly refer
to the wi der aspect of the powers, privileges and immnities
whi ch vest in both the Houses of Parlianment in Engl and.
Wi | e considering the question of the powers, privileges and
imunities of the English Parlianent it would, we think, be
quite safe to base ourselves on the relevant statenents
whi ch have been nade in May’s Parlianmentary Practice. Thi s
wor k has assuned the status of a classic on the subject and
is usually regarded as an authoritative exposition of
parlianmentary  practice; and so, we think it wuld be an
exercise " in futility to attenpt to deal with this question
ot herw se t han by reference to May . Parliamentary
privilege, according to May, is the sum of the peculiar
rights enjoyed by each House collectively as a constituent
part of the Hi gh Court of Parliament, and by menbers of each
House individually, without which they could not discharge
their functions, and which exceed those possessed by other
bodi es or individuals. Thus, privilege, though part of the
law of the land, is'to a certain extent an exenption from
the ordinary law. The particular privileges of the House of
Commons have been defined as "the sum of the fundanmenta
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rights of the House and of its individual Menbers as agai nst
the prerogatives of the Crown; the authority of the ordinary
courts of law and the special rights “of the House, of

-Lords". There is a distinction between privilege and
function, though it is not always apparent. On the whole,
however, it is nore convenient to reserve the  term

"privilege" to certain fundanental rights of each / House
which are generally accepted as necessary for the exercise
of its constitutional functions. The distinctive mark of a
privilege is its ancillary character. The privileges  of
Parliament are rights which are "absol utely necessary  for
the due execution of its powers". They are enjoyed by
i ndi vidual Menbers, because the House cannot perform its
functions w thout uninmpeded use of the services of its
Menbers; and by each House for the protection of its Menbers
and the vindication of its own authority and dignity(1).

May points out that except in one respect, the surviving
privileges of the House of Lords and the House of Conmons
are justifiable on the sane ground of necessity as the
privileges enjoyed by |egislative assenblies of the self-
governi ng Domi nions and certain British colonies, under the

conmon law as a legal incident of their | egi slative
aut hority. This exception is the power -to punish for
cont enpt . Since the decision of the Privy Council _in

Kielley v. Carson(l) it has been held that this power is
i nherent in the House of Lords and the House of Conmons, not
as a body with legislative functions, but as a descendant of
the H gh Court of Parlianment and by virtue of the lex et
consuetudo parliamenti(1). H storically as originally the
weaker body, the Commons had a fiercer and nore prolonged
struggle for the assertion of their own privileges, not only
against the Crown and the courts, but also against the
Lords. Thus the concept of privilege which originated in
the special protection against the King began to be clainmed
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by the Commbns as custonmary rights, and sone of these clains
in the course of repeated efforts to assert them hardened
into legally recogni sed "privil eges".

In regard to the fierce struggle by the House of Commobns to
assert its privileges in a mlitant way, May has made the
significant comrent that these claims to privilege were
established in the late fifteenth and in the sixteenth
centuries and were used by the House of Commpbns against the
King in the seventeenth and-arbitrarily -against the people
in the eighteenth century. Not until the nineteenth century

was equilibrium reached and the limts of privil ege
prescribed and accepted by Parlianment, the Ctowmn and the
Courts(3). The two Houses are thus of equal authority in
t he

(1) May's Parlianmentary Practice pp. 42-43.

(2) 4 Moore P.C. 63.

(3) May’'s Parlianentary Practice, p. 44.
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adm ni stration of a comon body of privileges. Each House,
as a constituent part of Parlianent, exercised its own
privileges independently of the other. They are enjoyed,
however, not by any separate right peculiar to each, but
solely by virtue of the law and custom of Parlianent.
CGenerally speaking, all- privileges properly so-cal | ed,
appertain equally’ toboth Houses. They are declared and
expounded by each /House. and breaches of privilege are
adj udged and censured by each; but essentially, it is stil

the law of Parlianment that is thus —~adm nistered. It is
significant that although either House may expound the | aw
of Parliament, and vindicate its owmn privileges, it is

agreed that no new privilege can be created. This position
enmerged as a result of the historic resolution passed by the
House of Lords in 1.704. This resolution declared "that
neither House of Parlianent have power, by any vote or
declaration, to create to thenselves new privileges, not
warranted by the known | aws and custons of Parlianment.’ This
resol uti on was comuni cated by the House of Lords to Conmons
and assented to by them(1l). Thus, there can be ‘no / doubt
that by its resolutions, the House of Commons cannot add to
the list of its privileges and powers.

It would be relevant at this stage to nention broadly the
main privil eges which are clained by the House of Conmobns.
Freedom of speech is a privilege essential to every free
council or legislature, and that is claimed by both the
Houses as a basic privilege. This privilege was from 1541
included by established practice in the petition of the
Conmons to the King at the conmrencenent of the Parlianent.

It is remarkabl e that notw thstanding the repeat ed
recognition of this privilege, the Ccown and the, Conmons
were not always agreed upon its Ilimts. This privilege

received final statutory recognition after the Revolution of
1688. By the 9th Article of the Bill of Rights, it was
declared "that the freedom of speech, and debates or
proceedings in Parlianent, ought not to be inpeached or
guestioned in any court or place out of Parlianent"(2).
Anmongst the other privileges are : the right to exclude
strangers, the right to control publication of debates and
pr oceedi ngs, the right to excl usi ve cogni zance of
proceedings in Parlianment, the right of each House to be the
sol e judge of the lawful ness of its own proceedi ngs, and the
right inplied to punish its own Menbers for their conduct in
Parlianment(1).

Besi des these privileges, both Houses of Parlianment were
possessed of the privilege of freedom from arrest or
nol est ati on,
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(1) May's Parlianentary Practice, p. 47

(2) Ibid., p. 52.

(3) Ibid., pp. 52-53.
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and from being inpleaded, which was clained by the Comons
on ground of prescription. A though this privilege was
given royal and statutory recognition at an early date,
ironically enough the enforcenment of the privilege was
dependent on the Lords and King, who were not always wlling
to protect the Coomons. |In this connection, May refers to
the case of Thorpe who was the Speaker of the House of
Conmmons and was inprisoned in 1452, under execution fromthe
Court of Exchequer, at the suit of the Duke of York. It is
an el oquent testinony to the dom nance of the House of Lords
and the weakness of ~the House of Comons which was
struggling to assertits freedomand its rights that when
the House of Lords in response to the application of the
Commons adj udged that Thorpe should remain in prison, the
Conmmons so easily acquiesced in this decision that they,
i medi atel y proceeded to the el ection of another Speaker(1).
May points out that certain privileges have in course of
time, been discontinued.” Amongst them may be nentioned the
freedom from being i mpl eaded. Simlarly, by t he
Par | i ament ary Privil ege Act, 1770 a_  very i mport ant
[imtation of the freedomfromarrest was affected. A
somewhat simlar position arises in respect of the privilege
of exenption fromjury service (2). In fact. the list of
privileges clained by the House of Comrons in early days was
a long and form dable [ist and it showed how the House of
Commons was then inclined to claimall kinds of privileges
for itself and its nenbers. In course of tinme, however,
many of these privileges fell into disuse and faded out of
exi stence, sonme were controlled by legislation while the
maj or privileges which can be properly described as
privileges essential for the efficient functioning of the
House, still continued in force.

In considering the nature of these privileges generally, and
particularly the nature of the privilege claimed by the
House to punish for contenpt, it is necessary to renenber

the historical origin of this doctrine of privileges. In
this connection, May has enphasi sed that the original of the
nodern Parliament consisted in its judicial functions. "One
of the principal lines of recent research", says May, "has

revealed the inportance of the judicial elenents in the
origins of Parliament. Miitland, in his introduction to the
Parliament Roll of 1305, was the first to enphasise the
i mportance of the fact that Parlianment at that tinme was the
King’s " great court" and was thereby (ambng ot her things)
the highest court of royal justice. There is now genera

agreenment in recognising the strongly judicial streak in the
character of the earliest

(1) May’'s Parliamentary Practice, p. 70.

(2) Ibid. pp., 75-77.
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Parliaments and the fact that, even wunder Edward 111,
al though Parlianments devoted a considerable part of their
time to political and econonic business, the dispensation of
justice remained one of their chief functions in the eyes of
the King s subjects"(1). As is well-known, the Parlianent
of the United Kingdomis conmposed of the Sovereign, the
House of Lords, and the House of Commons. These severa

powers collectively formthe Legislature; and, as distinct
nmenbers of the constitution, they exercise functions and
enjoy privileges peculiar to each

The House of Lords, Spiritual and Tenporal, sit together
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and jointly constitute the House of Lords(2). The exact
date of the adm ssion of the Commpns to a distinct place in
the |legislature has always been a subject of controversy;
but as it is admitted that they often sat apart for
del i beration, particular instances in which they nmet in
different places wll not determine whether their sepa-
ration, at those tines, was tenporary or pernmanent. When
the Commons del i berated apart, they sat in the chapter house
or the refectory of the abbot of Wstninster; and they
continued their sittings in that place after their fina
separation(3). The House of Lords always was and continues
to be today a Court of Judicature. According to My, the
nost distinguishing characteristic of the Lords is their
judi cature, of which they exercise several kinds. They have
the power to sit as acourt during prorogation and dis-
solution; a Court of Appeal is constituted by the House of
Lords and final appellate jurisdiction vests in them(4).
May has also referred to the power clained by the Parlianment
in respect of ‘acts of attainder and inpeachnents, and he has
descri bed how this privilege was exercised by the House of

Lords and the House of Commobns(1l). "In inpeachnents", says
May, "the Commobns are but accusers and advocates; while the
Lords al one are judges of the crime. On the other hand, in

passing bills of attainder, the Commons commit thensel ves by
no accusation, nor are their powers directed against the
of fender; but they are judges of equal” jurisdiction, and
with the sanme responsibility, as the Lords; and the accused
can only be condemmed by the united judgnent of the Crown,
the Lords, and the Conmons(6)." This aspect of the privilege
is one of the typical features of the historical devel opnent
of the constitutional law in England. It would thus be seen
that a part of the jurisdiction clainmed by the House of
Lords as well as the House of Commpns can be distinctly
traced to the historical origin of the mnodem Parlianent
whi ch, as we have just indicated, consisted in the judicia
functions of Parliament.

(1) May's Parlianmentary Practice, pp. 3-4.(2) Ibid., pp.8-9.

(3) Ibid., p.12. (4) Ibid., pp. 38-39.
(5) Ibid., p. 40. (6) Ibid., p. 41.
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The differences in punishnments inflicted by Lords and
Commons is also of some significance in this context.
"While both Houses agree in regarding the same offences as
breaches of privilege", says May, "in several _inportant
particulars there is a difference in their  nodes of
puni shment. The Lords have clained to be a court of record
and, as such, not only to inprison, but to inmpose fines.
They also inprison for a fixed time, and order security to
be given for good conduct; and their customary form of
conmtrment is by attachnent. The Commons, on the /other
hand, commt for no specified period, and during “the |ast
two centuries have not inposed fines. There can' be no
guestion that the House of Lords, in its judicial capacity,

is a court of record; but, according to Lord Kenyon, ’'when
exercising a legislative capacity, it is not a court  of
record’ . Whet her the House of Conmons be, in law, a court
of record, it wuld be difficult to determne; for this
cl ai m ng, once firmy naintained, has latterly been
virtually abandoned, al t hough never distinctly
renounced" (1) . This last comrent nmade by May would be of

decisive significance when we | ater have occasion to dea
with the question as to whether the privilege clained by M.
Seervai that a general warrant cannot be exam ned by courts
is a part of the privilege itself, or is the result of
convention established between the courts and the House of
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Comons.

Let us then briefly indicate, in the words of My, the
general features of the power of commitnent possessed by the
House of Commons. "The power of commitnent", says May, "is
truly described as the keystone of parlianmentary privilege".
As was said in the Cormons in 1593, "This court for its

dignity and highness hath privilege, as all other courts
have. And, as it is above all other courts, so it hath
privilege above all other courts; and as it hath privilege
and jurisdiction too, so hath it also Coercion and

Conpul sion; otherwise the jurisdictionis nothing in a
court, if it hath no Coercion" (2). The conrent made by My
on this power of comitment is very instructive. The origin
of this power which is judicial inits nature is to be found
naturally in the nedieval conception of Parlianent as
primarily a court of justice-the "Hi gh Court of Parlianent".
As a court functioning judicially, the House of Lords
undoubt edly possessed the power of commitnment by at |east as
good a'title as any court of Westm nster Hall

But the Commons, “new coners-to Parliament” within the time
of judicial nemory, could not claimthe power on grounds

(1) May’'s Parliamentary Practice, p. 90. (2) Ibid., p.
90
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of imrenorial antiquity. As late as 1399 they had record&
their protest that they were not sharers in the judgments of
Parliament, but only petitioners. The possession of the
ri ght by the Commons was chal |l enged on this ground, and was
def ended by arguments which confounded |legislative wth
judicial jurisdiction. It was probably owing to the
nedi eval inability to conceive of a constitutional authority
ot herwi se than as in sone sense a court of justice that the
Conmons succeeded in asserting their right to conmi t
of fenders on the sane terns as the Lords(1l). That 'is the
genesis of the privilege clainmed by the House of Conmons in
the matter of conmtnent.

As the history of England shows, the House of Commons had to
engage in a fierce struggle in order to arrest recognition
for this right fromthe King, the House of Lords, and in
many cases the people thenmselves. This power was distinctly
admtted by the Lords at the conference between the two
Houses, in the case of Ashby v. Wite(2), in 1704, and it
has been repeatedly recogni zed by courts of |aw In fact
this power is also virtually admtted by the statute, |
Janes 1, c. 13, s. 3, which provides that ~nothing therein

shall "extend to the di m nishing of any punishrment ~to, be
hereafter, by censure in Parlianment, inflicted upon any
person(3)."

Now we will refer to the statement of the law in My’'s /book

on the vexed question about the jurisdiction of courts of
law in matters of privilege. My says, it would require a
separate treatise to deal adequately with a subject | which
rai ses incidental ly such i mport ant guesti ons of
constitutional law. According to him in cases affecting
parlianmentary privilege the tracing of a boundary between
the conpetence of the courts and the exclusive jurisdiction
of either House is a difficult question of constitutiona
law which has provided many puzzling cases, particularly
from the seventeenth to the nineteenth centuries. It has
been common ground between the Houses and the courts that
privilege depends on the "known I|aws and custons of
Parlianment", and not on the ipse dixit of either House. The
guestion in dispute was whether the | aw of Parlianent was a
"particular" law or part of the common lawin its wide and
extended sense, and in the former case whether it was a
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superior |aw whi ch overrode the comon |aw. Arising out of
this question another item of controversy arose between the
courts and the Parlianment and that was whether a matter of
privilege should be judged solely

(1) May's Parliamentary Practice, p. 91

(2) L.J. (1701-05), 714.

(3) May’'s Parlianmentary Practice, p. 92.
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by the House which it concerned, even when the rights of
third parties were involved, or whether it might in certain
cases be decided in the courts, and, if so, in what sort of
cases (1). The points of view adopted by the Parliament and
the courts appeared to be irreconcilable. The courts
clained the right to decide or thenselves when it becane
necessary to do so in proceedings brought before them
guestions in relation to the existence or extent of these
privil eges, whereas both the Houses clainmed to be exclusive
j udges of ‘their own privileges. ‘Utimtely, the two points
of view were reconciled in practice and a solution

acceptabl'e to both he parties was gradually evol ved. Thi s
solution —which is marked but by the courts is to insist on
their right in principle to decide ill questions of

privilege arising inlitigation before them wth certain
| arge exceptions in favour of parliamentary jurisdiction

Two of these are the exclusive jurisdiction of each House
over its own internal proceedings, and the right of either
House to conmit and punish for contenpt. May adds that
while it cannot be clained that either House ‘has fornally
acqui esced in this assunption of jurisdiction by the courts,
the absence of any conflict for over a century may indicate
a certain nmeasure of tacit acceptance(2).  In other words,
"the question about the existence and extent of privilege is
generally treated as justiciable in courts where it becones
rel evant for adjudication of any dispute brought before the
courts.

In regard to punishment for contenpt, a simlar process of
give and take by convention has been in operation and
gradually a large area of agreenent has, in practice, been
evol ved. Theoretically, the House of Conmons clains that
its admtted right to adjudicate on breaches of privilege
implies in theory the right to determne the existence and
extent of the privileges thenselves. |t has never expressly
abandoned this claim On the other hand, the courts regard
the privileges of Parlianent as part of the |law of the | and,
of which they are bound to take judicial notice They
consider it their duty to decide any question of privilege
arising directly or indirectly in a case which falls wthin
their jurisdiction, and to decide it according to their. own
interpretation of the law(3). Naturally, as a result of
this dualismthe decisions of the courts are not accepted as
binding by the House In matters of privilege, ~-nor the

deci si on of the House by the courts; and as My  points
out, on the theoretical plane, the old dualism remains
unresol ved. In practice, however, "there is

(1) May's Parlianentary Practice, p. 150.
(2) Ibid., p. 152.
(3) Ibid., p. 172.
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much nore agreement on the nature and principles of
privilege than the deadl ock on the question of jurisdiction
woul d | ead one to expect” and May describes these genera
conclusions in the follow ng words :
(1) It seems to be recognized that, for the
pur pose of adjudicating on questions of
privilege, neither House is by itself entitled
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to claim the supremacy over the ordinary
courts of justice which was enjoyed by the

undi vided H gh Court of Parlianent. The
supremacy of Parliament, consisting of the
King and the two Houses, is a legislative

supremacy which has nothing to do with the
privilege jurisdiction of either House acting
singly.
(2) It is admitted by both Houses that,
since neither House can by itself add to the
| aw, neither House can by its own declaration
create a newprivilege. This inplies that
privilege 'i's objective and its extent ascer-
tai nabl e, and reinforces the doctrine that it
is known by the courts. On the other hand, the
courts admit
(3) That 't he control of each House over its
i nternal proceedings is absolute and cannot be
interfered with by the courts.
(4) That a conmittal for contenpt by either
House is in practice  within its exclusive
jurisdiction, since the facts constituting the
al | eged contenmpt need not be stated on the
warrant of conmttal (.).
It is atribute to/'the remarkable English genius for finding
pragmati c ad hoc solutions to problens which appear to be
irreconcilable by adopting the conventional nethod of give
and take. The result of this process has been, in the words
of My, that the House of Commons has not for. a hundred
years refused to submt its privileges to the decision of
the courts, and so, it nmay be said to have given ‘practica
recognition to the jurisdiction of the courts over the
exi stence and extent of its privileges. On the other hand,
the courts have always, at any rate in~ the |last | resort,
refused to interfere in the application by the House of any
of its recognized privileges(1l). That broadly stated, is,
the position of powers and privileges clainmed by the House
of Commons.
(1) May's Parlianentary Practice, p. 173.
(2) Ibid., pp. 173-74.
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What now remmins to consider is the positionin regard to
the special privilege with which we are concerned, viz., the
privilege to determine whether its contenpt has been
conmitted and to punish for such contenpt, and to claimthat
a general order or warrant sentencing a person for its
contenpt is not examinable in a court of law. " Is -this |ast
right claimed by M. Seervai on behalf of the House a  part
of the privilege vesting in the House of Commons, or is it
the result of an agreenment evol ved between the courts and
the House by convention, or by the doctrine of comity, or as
a matter of legal presunption ? It is to this question that
we nust now turn.
Even while dealing with this narrow question, it is
necessary, we think, to refer broadly to the sonewhat
tortuous course through which the Iaw on this question has
been gradually evolved by judicial decisions in England.
Just as in dealing with the question of privileges, on
principle we have mminly based ourselves on the statenents
of May, so in dealing with the evolution of the law on this
guestion, we will mainly rely on the decisions thenselves.
Both M. Seervai and M. Setalvad have referred us to a
| arge number of English decisions while urging their
respective contentions before us and in fairness, we think
we ought to nmention sone of the inportant representative
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decisions to indicate how this doctrine of privilege and its
acconpani nents has been gradual ‘y devel oped i n Engl and.

For our purpose, the story can be said to begin in the vyear
1677 when the Court of King's Bench had occasion to dea

with a part of this problemin The Earl of Shaftesbury’s
case(l); it develops fromtime to time when some aspect or
the other of this problemof parlianmentary privileges cane
before the courts at Westminster until we reach 1884 when
the case of Bradl augh v. Cossett(1) was deci ded.

Let wus then begin with Shaftesbury’s case. In that case,

the Earl of Shaftesbury was committed to the Tower of London
under an order of the House of Lords which directed the
constabl e of the Tower of London to receive himand keep him
in safe custody during the pleasure of the House "for high
contenpts committed against this House; and this shall be a
sufficient warrant on that behalf." The Earl of Shaftesbury
took the matter before the Court of Kings’ Bench on a wit
of habeas corpus and urged that the committal of the Earl

was unjustified inlaw, because the general allegation of
"hi gh contempts" was

(1) 86 E.R 792 (2) L.R 12
QB.D 721
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too uncertain for the Court to sustain. "It was also argued

or his behalf that in respect of the jurisdiction exercised
by the Lords the boundaries of the said jurisdiction were
limted by cormon |aw and its exercise was examinable in the
courts. This pl ea was unani mously rejected by the Court
whi ch held that the Court could not question the judgnent of
the House of Lords as a superior-court. Rainford CJ. held
"that this Court hath no jurisdiction of” the cause, and
therefore, the formof the return: is not ~considerable".
According to the learned Chief Justice, the i mpugned
commtment was in execution of the judgment given by the
Lords for the contenpt; and therefore, if the Earl be
bai |l ed, he would be delivered out of execution; because for
a contenpt in facie curiae, there is no other judgnent for
execution. This case, therefore, accepted the principle
that the House of Lords had jurisdiction to issue a warrant
for contempt and that since the commtment of the person
thus commtted was in execution of the judgment given by the
House of Lords, the general warrant issued in that behalf
was not exami nable by the King s Bench Division

Five years thereafter, Jay noved the King' s Bench Division
for release from arrest and brought an  action against
Topham the serjeant at Arms, for arresting and detaining
hi m Topham pl eaded to the jurisdiction of the court, but
the court rejected his plea and judgnment was given in favour
of Jay. Seven years thereafter, the House of Conmons
decl ared that the said judgnent was "illegal, a violation of
the privileges of Parlianent, and pernicious to the rights
of Parlianent"”. Acting on this view the two Judges were
called at the Bar of the House and asked to explain ‘their
conduct . Appearing before the Bar, Sir Francis Penberton
mentioned to the House that he had been out of the Court for
nore than six years and did not exactly renmenber what had
happened in the case. He expressed surprise that he was
called to the Bar wi thout giving himenough notice as to
what was the charge against him He also urged that if the
def endant should plead he did arrest himby the conmand of
this House, and should plead that to the jurisdiction of the
Court of King s Bench, he would satisfy the House that such
a plea ought to be overruled. That is why he asked for tine
to look into the records of the court to make his further
pl eas. Eventually, the two Judges were ordered to be
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i mprisoned(1). Thi s incident has been severely criticised
by all prominent witers on constitutional law in England
and it would be fairly accurate to state

(1) 12 State Tr. 822.
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that it has been regarded as an unfortunate and regrettable
episode in the history of the House of Comons. It is

sonmewhat ironical that what happened as |ong ago as 1689 is
attenpted to be done by the House in the present proceedi ngs
14 vyears after this country has been used to a denocratic
way of life under a witten Constitution

Before we part with this case, however, it would be materia
to indicate briefly how succeedi ng Judges have |ooked at
this conduct of the House of Commons. In Sir Francis
Burdett v. Abbot(1), Lord Ellenborough C J., observed : "It
i s surprising upon | ookingat the record in that case how a
Judge shoul d have been questioned, and commtted to prison
by the House of Commons, for having given a judgnent, which
no Judge whoever sat in this place could differ from' and he
added that the AttorneyGeneral who had appeared in Burdett
had conceded that probably the natter was not so well
under st ood at that time, ~whereupon Lord El | enbor ough
observed that it was after the Revol ution, which nmakes such
a commitnment for such a cause a little alarmng; and he
pointed out that it must be recollected that Lord C J.,
Penberton stood under the disadvantage at that period of
havi ng been one of the Judges who had sat on the trial of
Lord Russel, and therefore did not stand high'in popularity
after the Revol ution, when the judgnment and attainder in his
case had been recently reversed by Parlianent.

Simlarly, in Stockdale v. Hansard(2), referring to this
incident, Lord Denman C.J. declared : "Qur respect and
gratitude to the Convention Parlianment ought not to blind us
to the fact that this sentence of inprisonnent was as unj ust
and tyrannical as any of those acts of arbitrary power for
whi ch they deprived King James of his Crown".

The next case to which reference nmay be made is Ashby wv.

VWhite("). In that case, the plaintiff was a burgess of
Ayl esbuy, and as such entitled to vote for two Menmbers of
Par | i ament . On the day of the election he requested the

def endants, who were the Returning Oficers of the borough
to receive his vote. This the defendants refused to do, and
the plaintiff was not allowed to vote. That Iled to an
action against the Returning Oficers for fraudulently -and
maliciously refusing his vote, and it ended-in an award for

danmages by the jury. In an action before the Queen’s Bench
in arrest of judgment, it was urged that

(1) 104 E.R 501, 541. (3) (1703-04) 92 E.R 126.

(2) 112 EER 11 12, 1163.
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the claimmade by the plaintiff was not nmintainable. Thi s

action succeeded according to the majority decision Holt
C.J., dissenting. Justice Gould held that he was of opinion
that the action brought against the defendants was not
mai nt ai nabl e, and in support of his conclusion he gave four
reasons; first, because the defendants are judges of the,
and act herein as judges; secondly, because it is a
Parliamentary nmatter, wth which we have nothing to do

thirdly, the plaintiff's privilege of voting is not a matter
of property or profit, so that the hindrance of it is nerely
dammum sine injuria; and fourthly, it relates to the pub-
lick, and is a popular offence(l).

Holt C J., however, dissented fromthe majority opinion and
expressed his views in sonmewhat strong | anguage. Referring
to the opinion expressed by his colleagues that the Court
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cannot judge of the matter because it was a Parlianentary
thing, he exclained : "O by all means be very tender of
t hat . Besides, it is intricate, and there nmay be
contrariety of opinions. But this matter can never cone in
guestion in Parliament; for it is agreed that the persons
for whom the plaintiff voted were elected; so that the
action is brought for being deprived of his vote."(1) He
conceded that the court ought not to encroach or enlarge its
jurisdiction; but he thought that the court nust determne
on a charter granted by the King, or on a natter of custom
or prescription, when it conmes before the court without
encroaching on the Parliament. His conclusion was that if
it be a matter with the jurisdiction of the Court, "we are
bound by our oaths to judge of it"(3 ) . This decision,
however, has nothing todo with the question of contenpt.
The next case which deal s with the question of contenpt of
the House of Commons, is R v. Paty(4). |In that case, Paty
and four others were committed to Newgate by warrant issued
by the Speaker of the House. ~The warrant was a speaking
warrant . ‘and showed that the persons detained had conmitted
contenpt of the jurisdiction of the House and open breach of
its known privileges. The validity of this warrant was
challenged by the said persons on the ground that it
suffered frommany infirmties. The majority decision in
the case, however, was that the warrant was not reversible
for the alleged infirnmties and that ~the court had no
jurisdiction to deal with the natter, because the House of
Conmons were the proper judges of~ their own privileges.
Justice Pows referred to the earlier decision in The

(1) 92 E. R 126, 129.

(3) Ibid., 138.

(2) Ibid., 137.

(4) (1704) 92 E. R 232.
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Earl of Shaftesbury’s case(1l) and observed all comm tnents
for contenpts, even those by this Court, should conme to be
scanned, they would not hold water. Qur warrants ‘here in
such cases are short, as for a contenpt, or for a  contenpt
in such a cause. So in Chancery the commtnents for
contenpts are for a contenpt in not fully answering, etc.,
and woul d not this commtnent be sufficient ?" He held that
"the House of Commons is a great Court, and-all things -done
by themare to be intended to have been rite acta, and the
matter need not be so specially recited in their warrants;
by the same reason as we commt people by a rule of Court of
two lines, and such commitnents are hel d good, because it is
to be intended, that we understand what we do."(1) It would
thus be seen that the mpjority decision in that  case
proceeded on the basis that the House of Comobns was a great
Court and like the superior courts at Westminster, it was
entitled to issue a short general warrant for committing
persons for its contenpt. |If such a general warrant was
issued and it was chall enged before the courts at Westmn ns-
ter, it should be treated with the same respect as is
accorded to simlar warrants issued by the superior courts.
Holt C. J., however, was not persuaded to take the view that
the inpugned inprisonment was such "as the freeman of
Engl and ought to be bound by"; and he added, "for that this,
whi ch was only doing a legal act, could not be made illega
by the vote of the House of Commons; for that neither House
of Parlianent, nor both Houses jointly, could dispose of the
liberty or property of the subject; for to this purpose the
Queen nust join : and that it was in the necessity of their
several concurrences to such acts, that the great security
of the liberty of the subject consisted."’ (p. 236). Thi s
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case, therefore, seenms to recognise that it would be
i nappropriate for the courts at Westminster to examine the
validity of a general warrant issued by the House of
Conmons.

That takes us to the decision in Miurray’s case(3) . 1750.
Murray was committed to prison by the House of Commons for
refusal to kneel, when brought up to the bar of the House.
It was declared by the House that the refusal of Mirray to
kneel was "a npbst dangerous contenpt of privilege". Wen a
petition for habeas corpus was nmoved before the Court, it
was rejected on the ground that "the House of Conmons was
undoubtedly a Hi gh Court and that it was agreed on all hands
that they have power to judge of their own privileges, and
it need not appear

(1) 86 E.R 792. (3) 95 E.R 629.
(2) 92 E R 232, 234.
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to us what the contenpt was, for if it did appear, we could
not judge thereof." That is the view expressed by Justice
Wi ght. The | earned Judge al so added that the House of
Conmons was superior to hi's own Court, and that his Court
could not adnmit to bail a person conmitted for a contenpt in
any other Court in Westmi nster Hall. Dennison J. agreed and
expressed his opinion that the Court at Westm nster Hall was
inferior to the House of Commobns with respect to judging of
their privileges and contenpts against them This case
again proceeds on the basis that the House of Conmons is a
superior court, and as such its warrants cannot be examn ned.
The next relevant case in point of time is Brass. Crosby(1).
Brass Crosby was Lord Mayor of London and a Menber of the
House of Commpbns, and as Magistrate he had admtted to bai

a person who had been conmitted to prison under a  warrant
i ssued by the Speaker of the House under the orders of the
House itself. The House held that Lord Mayor was guilty of
breach of privilege of the House, and as such he was
conmmitted to the Tower of London.  The wvalidity of this
order was challenged by Brass '  Croshy. The chal l enge,
however, failed on the ground that when the House of Conmons
adj udges anything to be a contenpt or a breach of privilege,
their adjudication is a conviction, and their commtment in
consequence is in execution. As Lord C J. de G ey observed,
"no court can discharge or bail a person that is in
execution by the judgnment of any other court,” and so, he
cane to the conclusion that "the House of Commobns having
authority to conmt, and that commitment being an execution

the question is what can this Court do ? He gave the answer
with the remark that "it can do nothing when a person is in
execution, by the judgnment of a court having a conpetent
jurisdiction; in such case, this Court is not a court of
appeal . " (2) Concurring wth this view, Blackstone J.
observed that the House of Commobns is a Suprene Court and he
was inpressed by the argunent that "it would occasion the

utnost confusion, if every Court of this Hall should  have
power to exam ne the conmitnments of the other Courts of the
Hal |, for contenpts; so that the judgnment and comm t nent - of
each respective Court, as to contenpts, nust be final, and

without control."(1) It wuld thus be seen that this
deci si on proceeded on the sane ground which had by then been
recogni sed that the House of Commons was a superior ,court
and as such had jurisdiction to punish persons adjudged

(1) 95 E.R 1005. (3) Ibld., 1014.
(2) Ibid., 1011.
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by it to be guilty of contenpt. A general warrant

issued by the House in respect of such a contenpt was
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treated as of the sane status as a simlar warrant issued by
ot her superior courts at Wstmi nster Hall

Before parting with this case, we may incidentally advert to
the comment made by Lord Denman C.J. on this decision. Said

Lord Denman : "We know now, as a matter of history, that the
House of Commopns was at that time engaged, in unison wth
the Crown, in assailing the just rights of the people. Yet
t hat | ear ned Judge [Bl ackstone J. ] procl ai mred his

unqual i fied resolution to uphold the House of Conmons, even
though it shoul d have abused its power(1)."

The next inportant decision on this topic is Sir Francis
Burdett’s case(l). This case arose out of an action of
trespass which Sir Francis Burdett comenced against the
Speaker of the House of Commons for breaking and entering
his house, and inprisoning himin the Tower. The plea
rai sed in defence was that the conduct of the defendant was
justified by an order of the House for Burdett’'s conmitta
after the House had adjudi cated that he had been guilty of a
contenpt ~of the House by publishing a 1libellous and
scandal ous paper reflecting on the just rights and
privileges of the House. ~The case was el aborately argued
and as My points out: "This case provides one of the
principal authorities for~ the Commons’ power (as Lord
Shaftesbury’s case  does for the Lords’') to commt for
contempt(,’)." The warrant in this case was a speaking
warrant and the contenpt was the contenpt of the House of
Conmons. The plea nade by Burdett was rejected, but the
reasons given for rejecting the plea are significant. Lord
El | enborough C. J. has considered the question  exhaustively.
He has observed that upon the authority of ~ precedents in
Parlianment, wupon the recognition by statute, and ‘upon the
continued recognition of all Judges, he should have ' thought
that there was a quantity of authority enough to have put
the question to rest, that is, whether the House of | Commopns
has the power of conmitnment for a contenpt of 'their
privil eges ? The House undoubtedly had t hat power .
Proceeding to deal wth the natter on that basi's, Lord
El | enborough held that the House was conpetent to decide
both as to the fact and the effect of the publication’ which
was held by it to be libellous, and he added that by anal ogy
to the judgnent of a Court of law, (and the judgments of
ei t her House of Parlianent cannot with propriety

(1) Stockdale v. Hansard, 112 E.R 1112,1158.

(2) 104 E.R 501.

(3) May's Parlianentary Practice, p. 159.
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be put upon a footing |less authoritative than those of the
ordinary Courts of Law), the House nust be considered as
having decided both, as far as respects any question
t her eupon which nay arise in other Courts.

The next question which Lord Ell enborough considered was if
the warrant itself disclosed a sufficient ground for conmit-
ment, and an order to the officers of the House to execute
it, then the justification for the persons acting under it
is made out, " unless any justifiable neans appear to have
been afterwards used to carry the warrant into execution."
It appears that in that case it was urged before the Court
that if the warrant issued appeared to be on the face of it

unjustified, illegal or extravagant, the Court would be
entitled to entertain the petition for a wit of habeas
cor pus and grant relief to the petitioner. , Lord

El | enborough dealt wth this argument and expressed the
opinion that if a commtnent appeared to be for a contenpt
of the House of Commons generally, he would neither in the
case of that Court, nor of any other of the Superior Courts,
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inquire further; but if it did not profess to commt for a
contenpt, but for sone matter appearing on the return, which
could by no reasonable intendnent be considered as a
contenmpt of the Court committing, but a ground of commtnent
pal pably and evidently arbitrary, unjust, and contrary to
every principle of positive |law, or national justice, in
such a case the Court nust look at it and act upon it as
justice may require fromwhatever Court it nay profess to
have proceeded (pp. 558-60). It is thus clear that even
whil e recognising that it would be inappropriate or inproper
to exanmi ne a general warrant issued by the House of Commons,
Lord ElIenborough made it clear that this convention would
be subject to the exception that wherever it appeared from
the return or otherwise that the conmitnent was pal pably
unjust, the court would not be powerless to give relief to

the party.
This case went in-appeal before the Court of Exchequer and
the decision under appeal was confirned. It appears that

before the appellate decision was pronounced, Lord Eldon
proposed ~to their Lordships that the counsel for the

def endants should not be heard until they received the
advice of the Judges on the question which he formulated.
This question was : "Whether, if the Court of Conmmon Pl eas,

having adjudged an act to be a contempt of Court, had
conmtted for the contenpt under a warrant, stating such
adj udi cation general 'y without the particular circunstances,
and the matter were brought before the Court of King' s
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Bench, by return toa wit of habeas corpus, the return
setting forth the warrant, stating such _adjudication of
contenpt generally; whether in that case the Court of King' s
Bench woul d di scharge the prisoner, because the particular
facts and circunstances, out of which the contenpt ' arose,
were not set forth in the warrant." After this question was
handed to the Judges and they consulted anong thensel ves for
a few mnutes, Lord Ch. Baron Richards delivered their
unani nous opinion that in such a'case the Court of King s
Bench would not liberate.(-') This opinion was accepted and
Burdett’'s appeal was disnmissed wthout calling on the

respondent . In this case, Lord Erskine observed that "the
House of Conmons, whether a Court or not, nust Iike every
other tribunal, have the power to protect itself from
obstruction and insult, and to naintain its dignity and
character. |If the dignity of the lawis not sustained, -its

sun is set, never to be lighted up again. So much | thought
it necessary to say, feeling strongly for the dignity of the
l aw; and have only to add that | fully concur in the opinion
delivered by the Judges."” This case seens to establish the
position that a warrant issued by the House of Commons’ was
treated as a warrant issued by a superior Court and as such

the courts in Westminster Hall could not go behindiit.

In 1836-37 began a series of cases in which John ' Joseph
St ockdal e was concerned. This series of cases ultimately
led to the arrest and inprisonment of the Sheriffs  of
M ddl esex. It appears that in one of the reports published
by the inspectors of prisons under the order of the House of
Commons Stockdal e was described in a |ibellous manner, and
so, he brought an action against Messrs. Hansard in 1836.
In defence, Hansard pleaded privilege and urged that the
reports in question had been published under the orders of
the House. The Court held that the order of the House
supplied no defence to the action. Even so, the verdict of
the jury went against Stockdale on a plea of justification
on the nerits, the jury having apparently held that the
al l eged libellous description of Stockdale was accurate. At
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the time when this case was tried, Lord Chief Justice Dennman
made certain observations which were adverse to the
privileges of the House clainmed by Hansard. He observed
“"that the fact of the House of Commons having directed
Messrs. Hansard to publish all their parlianentary reports
is no justification for them or for any book-seller who
publishes a parlianentary report containing a libel against
any man(2)." Incidentally, it nay be added that as a

(1) 3 EER 1289, 1301.

(2) May's Parlianmentary Practice, p. 159.
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result of this controversy, the Parlianment ultimtely passed
the Parlianentary Papers Act, 1840, which overruled this
Vi ew.

Not deterred by the adverse verdict of the jury on the
nerits, Stockdal e began another action. Before this action
was comenced, the House of Commobns had passed a resolution
in 1837 reaffirmng its privileges, and expressing its
del i berate view that for any court to assune to decide upon
matters of privilege inconsistent with the determnation of
either House of Parlianent was contrary to the law of
Parliament. Nevertheless, inthis second action brought by
Stockdal e, the House decided to put in a defence of
privil ege. This defence was rejected and a decree was
passed for paynent of damages and costs. @ Even so, the House
of Commons did not act upon its resolutions and refrained
from punishing Stockdal e and his | egal advisers for having
taken the matter to a court of law, instead, it decided that
t he damages and . costs be paid under the speci a
ci rcunst ances of the case

Encouraged by this result Stockdal e brought a third action
for another publication of the said report. This tine
Messrs. Hansard did not plead; in consequence, the judgnent
went agai nst themin default, and the damages were assessed
by a jury, in the Sheriff’s Court, ~at pound 600. The
Sheriffs of Mddlesex levied for that amunt, but were
served with the copies of the resolutions passed’ by the
House; and that naturally nade themcautious in the nmatter.
They, therefore, delayed the paynment of the npney to
St ockdal e as | ong as possible, but ultimtely the noney was

paid by themto Stockdal e under an attachnent. At this
stage, the House of Conmpns entered the arena and committed
Stockdale to the custody of the Serjeant. It <called upon
the Sheriffs to refund the noney and on their refusal, they

were also conmmitted for contenpt. That |led to proceedings
taken by the Sheriffs for their release on a wit of  habeas
corpus. These proceedi ngs, however, failed and that is the
effect of the decision in the Case of the | Sheriff of
M ddl esex(1).

Naturally, M. Seervai has |aid considerable enphasis on
this decision. He has pointedly drawn our attention to the
fact that the Court found itself powerless to protect the
Sheriffs of M ddl esex against their inprisonnent, though the

conduct which gave rise to contenpt of the House was, in
terns, the result of an order passed by the Court. Lord
Denman C.J., who had hinself elaborately discussed the

guestion and disputed the validity of the claimmde by the
House of Commons in regard to its privi-

(1) 113 E.R 419.
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| eges in the case of Stockdale v. Hansard(1l), was a party to
this decision. He began his judgnent by declaring that his
earlier judgnment delivered in the case of Stockdale v.
Hansard(1l) was correct in all respects. Even so, the plea
raised by the Sheriffs had to be answered against them
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because their commtnment was sustained by a legal warrant.
Lord Denman then examined the three grounds on which the
validity of the warrant was inpeached and he found that
there was no substance in those pleas. The |earned Chief
Justice considered the previous decisions bearing on the
poi nt and observed that the test prescribed by Lord El don in
the case of Burdett v. Abbot (2) was relevant; and this
test, as we have already seen, proceeds on the assunption
that i ke the general warrants for conmtnent issued by the
superior courts, the general warrants issued by the House of
Conmons on the ground of contenpt should not be examined in
proceedi ngs for habeas corpus. Littledale J. concurring
with, Lord Denman C.J. said : "if the warant declares the
grounds of adjudication, this Court, in many cases, Wwll
examne into their validity; ‘but, if it does not, we cannot
go into such an inquiry. Here we nust suppose that the
House adjudicated with sufficient reason; and they were the
proper ~judges".  Justice WIIlians, who also concurred wth
Lord Denman, ~ thought it necessary to add’ that "if the
return, ‘in~ a case like this, shewed a frivolous cause of
conmitrment, as for wearing a particular dress, | should
agree in the opinion expressed by Lord ElIlenborough in
Burdett v. Abbot(1l), where he distinguishes between a
conmitment stating a contenpt generally, and one appearing
by the return to 'be made on grounds palpably unjust and
absurd. Coleridge J. preferred’” to put his conclusion on
the ground that "[the right of the House of Conmpbns] to
adjudicate in this general formin cases of contenpt is not
-founded on privilege, but rests upon the same " grounds on
which this Court or the Court of Common Pleas might commt
for a contenpt without stating a cause in the —conmtnment."
It is remarkabl e that Justice Col eridge thought it necessary
to nake it clear that the right to require a general warrant
to be respected’ when its validity is challenged in ‘habeas
corpus proceedings, is now,a part of the privilege itself;
it is the result of a convention by which such warrants
i ssued by superior courts of record are usually respected.
This decision was pronounced in 1840, and’ can be said to
constitute a landmark in the devel opment of the law on this
topic. Thus, this decision also does not assist M. Seerva
in contending that it is a part of the privilege of the"

(1) 11 2 ER 11 12. (2) 104 E-R 501
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House to insist that a general warrant issued by it nust  be
treated as conclusive and is not exam nable in~ courts of
I aw.

The next case is Howard v. Sir WIliam Gosset(1). In that
case, by a npjority decision a warrant issued by the Speaker
of the House against Howard was held to be invalid as a
result of certaininfirmties discovered in the warrant.
Wlliams J. alone dissented. The warrant in this case was a
general warrant and Wllians J. held that the technica
obj ections raised against the validity of the warrant  could
not be entertained, because a general warrant -should  be
treated as conclusive of the fact that the party against
whom t he warrant had been i ssued had been properly adjudged
to be guilty of contenpt. Since the judgnment was pronounced
in favour of the plaintiff Howard, the matter was taken in
appeal, and the majority decision was reversed by the Court
of Exchequer. Parke B. considered the several argunents
urged against the validity of the warrant and rejected them
The general ground for the decision of the Court of
Exchequer was expressed in these words : "W are clearly of
opi nion that at |east as nuch respect is to be shewn, and as
much authority to be attributed, to these mandates of the
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House as to those of the highest Courts in the country; and,
if the officers of the ordinary Courts are bound to obey the
process delivered to them and are therefore protected by
it, the officer of the House of Commobns is as nuch bound and
equally protected. The House of Conmons is a part of the
Hi gh Court of Parlianment, which is wthout question not
nerely a Superior but the Suprene Court in this country, and
hi gher than the ordinary courts of lawm1l)".

Thus, the result of this decision is that the House of
Conmons being part of the High Court of Parlianent is a
superior Court and the general warrants issued by it cannot
be subjected to the close scrutiny, just as simlar warrants
issued by other superior courts of record are held to be
exenpt from such scrutiny. It would be noticed that the
Court of Exchequer has observed in this case that the House
of Commons as a part of the Hi gh Court of Parlianent, is a
Supreme Court in- this  country and is higher than the
ordinary courts” of law, and this recalls the origina
judicial ~/character of the House of Parliament in its early
career and enphasi ses the fact that the House of Lords which
is a part of the House of Parliament still continues to be
t he highest court of |aw in England.

The last case in this series to which we ought to refer is
the decision of the Queen’s Bench Division in Bradl augh v.
(1) 116 E. R 139.

(2) 1lbid., at 174.
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Cossett(1). This ' decision is not ~directly relevant or
material but since M. Seervai appeared to rely on certain
statenments of |aw enunciated by Stephen J., we think it
necessary to refer to.it very briefly. “In the case of

Bradl augh the Court was called upon to consider whether an
action could lie against the Serjeantat-Arns of the House of
Commons for excluding a nmenber fromthe House in obedience
to a resolution of the House directing himto do so; and the
answer was in the negative. |t appears that the materia
resol ution of the House of -Combns was chal | enged as being
contrary to law, and in fact the Queen's Bench D yvision
proceeded to deal wth the claim of Bradlaugh on the
footing that the said resolution may strictly not” be in
accordance with the true effect of the rel evant provision of
the law, and yet it was held that the matter in dispute
related to the internal managenent of the procedure of the
House of Commons, and so, the Court of Queen’s Bench had  no
power to interfere. |t was pressed before the Court  that
the resolution was plainly opposed to the relevant provision
of the law. In repelling the validity of this argument,
Stephen J., observed that in relation to the (rights and
resol utions concerning its internal managenent, . the House
stood precisely in the same relation "as we the judges of
this Court stand in to the laws which regul ate the‘rights of
whi ch we are the guardians, and to the judgnments whi ch apply
themto particular cases; that is to say, they are bound by
the nmost sol emm obligations which can bind men to any course
of conduct whatever, to guide their conduct by the law as
they wunderstand it". The |earned Judge then proceeded to
add "If they misunderstand it, or (I apologize for the
supposition) wlfully disregard it, they resenble nmistaken
or unjust judges; but in either case, there is in ny
judgrment no appeal fromtheir decision. The |aw of the |and
gives no such appeal; no precedent has been or can be
produced in which any Court has ever interfered with the
internal affairs of either House of Parlianment, though the
cases are no doubt nunmerous in which the Courts have
declared the Ilimts of their powers outside of their
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respective Houses". That, said the I|earned Judge, was
enough to justify the conclusion which he had arrived at(1).
M. Seervai’'s argunent was that though the resolution
appeared to constitute an infringement of the Parlianentary
Caths Act, the Court refused to give any relief to Brad-
 augh, and he suggested that a sim|ar approach should be
adopted in dealing with the present dispute before us. The
obvi ous answer to this contention is that we are not dealing
with any matter relating to the internal nanagenent of the
House in the

L. R 12 QB. D 271

(2) Ibid., 286.
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present proceedings. W are dealing with the power of the
House to punish citizens for contenpt alleged to have been
conmitted by them outside the fourwalls of the House, and
that essentially raises different considerations.

Havi ng .exam ned the rel evant decisions bearing on the point,
it would, we think, not be inaccurate to observe that the
right <claimed by the House of Commbns not to have its
general warrants exam nedin habeas corpus proceedi ngs has
been based mnore on the consideration that the House of
Conmons is in the position of a superior court of record and
has the right |ike other superior courts of record to issue
a general warrant for comm tnent of persons found guilty of

cont enpt . Like the general warrant -issued by superior
courts of record in respect of such contenpt, the genera
warrant s i ssued ‘by the House of  Commons  in simlar
situations should be simlarly treated. It is on that

ground that the general warrants issued by the House of
Conmmons were treated beyond the scrutiny of the courts in
habeas corpus proceedings. In this connection, we ought to
add that even while recognising the validity of such genera
warrants, Judges have frequently observed that if they were
satisfied upon the return that such general warrants were
issued for frivolous or extravagant reasons, it would be
open to themto examne their validity.

Realizing that the position disclosed by the decisions so
far exam ned by us was not very favourable to the claim nmade
by himthat the conclusive character of the general warrants
is a part of the privilege itself, M. Seervai ~has very
strongly relied on the decisions of the Privy Council which
seemto support his contention, and so, it is now necessary
to turn-to these decisions. The first decision in this
series is in the case of the Speaker of ~the -Legislative
Assenmbly of Victoria v. Hugh dass(1l). In that case by the
Constitution Act for the Colony of Victoria power had been
given to the Legislative Assenbly of Victoria to conmt by a
general warrant for contenpt and breach of privilege of that
Assenbly. In exercise of that power, d ass was declared by
the House to have committed contenpt and under the Speaker’s
warrant, which was in general ternms, he was comitted to
jail. A habeas corpus petition was then noved on his behalf
and this petition was allowed by the Chief Justice of the
Supreme Court in the Colony, on the ground that the
Constitution Statute and the Colonial Act did not confer
upon the Legislative Assenbly the same powers, privileges
and immunities as were possessed by

1) 1869-71] 3 L.R P.C. 560.
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Assenbly, the decision of the Supreme Court in the Colony
was reversed and it was held that the relevant Statute and
the Act gave to the Legislative Assenbly the sane powers and
privileges as the House of Commobns had at the time of the
passi ng of the said Acts.
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Having held that the Legislative Assenbly had the sane
powers as the House of Commobns, the Privy Council proceeded
to consider the nature and extent of these powers. Lord

Cairns who delivered the judgrment of the Privy Counci
observed that "[b]eyond all doubt, one of the privil eges-and
one of the nost inportant privileges of the House of
Commons-is the privilege of committing for contenpt; and
incidental to that privilege, it has .... been well-
established in this country that the House of Conmmpbns have
the right to be the judges thensel ves of what is contenpt,
and to commit for that contenpt by a Warrant, stating that
the commtnent is for contenmpt of the House generally,
wi t hout specifying what the character of the contenpt is.’
Then he considered the nerits of the argunent that the
rel evant Constitution Act did not confer on the Legislative
Assenbly of Victoria the incidental power of issuing a
general warrant, -and rejected it. "[ Their Lor dshi ps]
consider™, said Lord Cairns, "that there is an essentia
difference betweena privilege of commtting for contenpt
such as  would be enjoyed by an inferior Court, nanely,
privilege of first determi ning for itself what is contenpt,
then of stating the character of the contenpt wupon a
Warrant, and then of having that Warrant subjected to review
by some superior Tribunal, and running the chance whether
that superior Tribunal wll agree or disagree wth the
determ nation of the inferior Court, and the privilege of a
body which determines for itself, wi thout review, what is
contenpt, and acting upon the determnation, commits for
that contenpt, w thout specifying upon the Warrant the
character or the nature of the contenpt."” According to Lord
Cairns, the latter of the two privileges'is a  higher and
nore inportant one than the forner, and he added that it
woul d be strange indeed if, under a power to transfer the
whol e of the privileges and powers of the House of Comons,
that which would only bea part, “and a conparatively
insignificant part, of this privilege and power wer e
transferred(1).

In other words, this decision shows that the Privy Counci
took the view that the power to issue a general warrant and
to insist upon the conclusive character of the said warrant
it itself

(1) [1869-71] 3 L.RP.C 572, 573.
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a part of the power and privilege of the House. Even so, it
is significant that the distinction is drawn between the
power and privilege of an inferior Court and the power and
privilege of a superior Court; and so, the confernment of the
| arger power is deemed to have been intended by the rel evant
provision of the Constitution Act, because the -status
intended to be conferred on the Legislative Assenbly of
Victoria was that of the superior Court. |In other words,
the Legislative Assenbly was treated as a superior Court and
the power and privilege conferred on it was deened to
i ncl ude both aspects of the power. Incidentally, it may  be
poi nted out, with respect, that in considering the question
Lord Cairns did not apparently think it necessary to refer
to the earlier English decisions in which the question about
the extent of this power and its nature had been el aborately
considered fromtime to tinme.

The next Privy Council decision on which M. Seervai relied
is Fielding and Qhers v. Thonas(1l). |In that case, the
guesti on about the extent of the power conferred on the Nova
Scotia House of Assenbly fell to be considered, and it was
held by the Privy Council that the said Assenbly had
statutory power to adjudicate that wilful disobedience to
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its order to attend in reference to a libel reflecting on
its nenbers is a breach of privilege and contenpt, and to
puni sh that breach by inprisonnent. For our pr esent
purpose, it is not necessary to refer to the relevant
provisions of the statute on which the argunent proceeded,
or the facts which gave rise to the action. It is only one
observation nmde by Lord Hal sbury which nust be quoted.
Said Lord Hal sbury in that case : "The authorities sumed up
in Burdett v. Abbot(1), and followed in the Case of The
Sheriff of M ddl esex(1), establish beyond all possibility of
controversy the right of the House of Comons of the United
Kingdomto protect itself against insult and violence by its
own process wi thout appealing to the ordinary courts of |aw
and wthout having its process interfered with by those
courts." (4 ) It is thelast part of this observation which
| ends sone support to M. Seervai’s case. Al that we need
say about this observation is that it purports to be based
on two earlier decisions which we have al ready exam ned, and
that it /is not easily reconcilable with the reservations
nmade by ' sonme of the Judges who had occasion to deal wth
this point inregard to their jurisdiction to exanine the
validity of the inprisonment of a petitioner where it
appeared that the warrant issued by the House

(1) [1896] L.R A. C. 600. (2) 104 E.R 501.
(3) 113 E. R 419. (4) [18961
L.R A C. 600, 609.
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of Commons appeared on a return made by the House to be
pal pably frivolous or based on extravagant = or fantastic
reasons.
The | ast deci sion on which M. Seervai relies is the case of
The Queen v. Richards(1l). |In that case, the H gh Court of
Australia was called upon to construe the provisions of s.
49 which are simlar to the provisions of Art. 194(3) of our
Constitution. Section 49 reads thus :-
"The powers, privileges, and i munities of the
Senate and of the House of Representatives,
and of the nenbers and the conmittees of  each
House, shall be such as are declared by the
Parlianment, and until declared shall be those
of the Comons House of Parlianent of the
United Ki ngdom and of its menbers and
comm ttees, at the establishment of t he
Comonweal th. "
One of the points which fell to be considered was what was
the nature and extent of the powers, privileges and
imunities conferred by s. 49 of the Constitution on the
Senate and the House of Representatives in Australia ? It
appears that in that case Fitzpatrick and Browne were taken
into custody by Edward Richards in pursuance of  warrants
i ssued by the Speaker of the House of Representatives of the
Parliament of the Conmonwealth. These warrants were genera
in character and they commanded Richards to receive the said
two persons into his custody. On June 10, 1955, on the
application of Fitzpatrick and Browne as prosecutors, the
Suprenme Court of the Australian Capital Territory (Sinpson
J.) granted an order nisi for two wits of habeas corpus
directed to the said Edward Richards. On June 15, 1955,
Sinpson J. acting under S. 13 of the Australian Capita
Territory Supreme Court Act directed that the case be argued
before a Full Court of the H gh Court of Australia. That is
how the matter went before the said H gh Court.
The Hi gh Court decided that S. 49 operated independently of
S. 50 and was not to be read down by inplications derived
from the general structure of the Constitution and the
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separation of powers thereunder. Const r ui ng S. 49
i ndependently of S. 50, the Hi gh Court held that the powers,
privileges and imunities of the House of Commpbns at the
establishment of the Commonwealth were conferred on the
Parliament and since Parlianment had nade no declaration
within the neaning of the said section, it was necessary to
consi der what the powers of the House of Commbns were at the
relevant time in order to determne the

(1) 92 C L.R 157.
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guestion as to whether a general warrant could be issued by
Parliament or not, and the H gh Court held that under S. 49
the Australian Parliament could claim the privilege of

judging what is contenpt and of conmitting therefor. It was
also held that if the Speaker’'s warrant is upon its face
consistent with the breach of an acknow edged privilege, it
is conclusive notwi thstanding that the breach of privilege
is stated in general terms. |In other words, this decision

undoubt edl'y supports M. Seervai’'s contention that a genera

warrant . ‘issued by the House in the present case is not
, exam nable by the Hi gh Court.

In appreciating the effect of ‘this decision it is necessary
to point out that so far as Australia was concerned, the
point in issue had been already established authoritatively
by the decisions of the Privy Council in Dill v. Mrphy (1)
as well as in Hugh dass(2). |In fact, fact, Dixon C.J. has
expressly referred to this "aspect of t he matter.
Naturally, he has relied on the observations made by Lord
Cairns in Hugh dass and has followed the said observations
in deciding the point raised before the H gh Court ,of
Australi a. That is the basis which was adopted by Dixon
C.J. in dealing with the question. Havi ng~ adopted this
approach, the learned Chief Justice thought it wunnecessary
to discuss at length the situationin England, because what
t he situation in England was, had been concl usi vel y
determ ned for the gui dance of the Australian courts by the
observations nmade by Lord Cairns in Hugh @ ass(1). /Even so,
he has observed that the question about the power s,
privileges and imunities of the House of Cormpbns i's one
which the courts of law in England have treated as a matter
for their decision, though he has added that "the courts _in
Engl and arrived at that position after a long course of
j udi ci al - deci si on not unacconpani ed by political

controversy. The law in England was finally settled about
1840." This observation obviously refers to the Case of the
Sheriff of M ddlesex("). To quote the words of the |earned
Chief Justice : "Stated shortly, it is this :.it is for the
courts to judge of the existence in either House -of
Par | i anent of a privilege, but, given an undoubt ed
privilege, it is for the House to judge of the occasion and
of the manner ,of its exercise. The judgnment of the House
is expressed by its resolution and by the warrant of the
Speaker . If the warrant specifies the ground of the
conmtrment the court may, it would seem determ ne whether
it is sufficient inlaw as a ground to -anmobunt to a breach
of privilege, but if the warrant is upon its

(1)15 E.R 784:(1864)1 Mo-P.C. (N.S.)487.

(2)[1869-71] 3L.R P.C.560.

(3) 113 E.R 419.
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face consistent with a breach of an acknow edged privil ege
it is conclusive and it is no objection that the breach of
privilege is stated in general terms. This statenment of |aw
appears to be in accordance with cases by which it was
finally established, nanmely, the Case of the Sheriff of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 60 of 101

M ddl esex"(1). Thus, even according to Chief Justice Dixon

the existence and extent of privilege is a justiciable
matter and can be adjudi cated upon by the High Court. | f
the warrant is a speaking warrant, the Court can determn ne
whether it is sufficient inlawas a ground to amunt to
breach of privilege, though, if the warrant is unspeaking or
general, the court cannot go behind it. 1In our opinion, it
woul d not be reasonable to treat this decision as supporting
the claimmade by the House that the conclusive character of
its general warrant is a part and parcel of its privilege.
The Jlearned Chief Justice in fact did not consider the
guestion on the merits for hinmself. He felt that he was
bound by the observations made by Lord Cairns and he has
nerely purported to state what in his opinionis the effect
of the decision in the Case of the Sheriff of M ddlesex(1l).

Besi des, there is another aspect of this matter which cannot
be ignored. The learned C. J.- D xon was dealing with the
construction of s. 49 of the Australian Constitution, and as
GwerC.J. ~ has observed in In re The Central Provinces and
Berar Act No. X'V of 1938 (2), "there are few subjects on
whi ch the decisions of other Courts require to be treated
with greater caution than that of federal and provincia

powers, for in the |ast analysis the decision nust depend
upon the words of the Constitution which the Court is

i nterpreting; and since no tw Constitutions are in
identical terns, it is extrenely unsafe to assune that a
deci si on on one of them can be applied wthout qualification
to another." The |earned Chief Justice has significantly

added that this my be so even where the words or
expressions used are the sane inboth cases for a word or a
phrase may take a colour fromits context and bear different
senses accordingly (p. 38).

These observations are particularly relevant and appropriate
in the context of the point which we are discussing. Though
the words used in s. 49 of the Australian Constitution are
substantially simlar to the words used in Art.  194(3),
there are obvious points on which(the rel evant provisions of
our Constitution differ from those of the Australian
Constitution. Take, for instance, Art. 32 of our
Consti tution. As we have already noticed, Art. 32 confers
on the citizens of India the fundamental right to nove

(1) 113 E. R 419.

1 Sup.C.1./65-6 (2) [1939] F.C.R 18.
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this Court. 1In other words, the right to nove this Court
for breach of their fundamental rights is itself a
fundanmental right. The inmpact of this provision as well as

of the provisions contained in Art. 226 on the  construction
of the latter part of Article 194(3) has already / been
exam ned by us, it may be that there are sone provisions in
the Australian Constitution which may take in some- of the
rights which are safeguarded under Art. 226 of our | Cons-
titution. Art. 32 finds no counter-part in the Australian
Consti tution. Li kewi se, there is no provision in the
Australian Constitution corresponding to Art. 211 of ours
and the presence of these distinctive features contributes
to make a substantial difference in the nmeaning and
denotation of similar words used in the tw respective
provisions. viz., s. 49 of the Australian Constitution and
Art. 194(3) of ours. Besides, the declaration to which s.
49 refers may not necessarily suffer to the sane extent from
the limtation which would govern a |aw when it is made by
the Indian Legislatures under the first part of Art. 194(3).
These distinctive features of the relevant and nmateria
provisions of our Constitution would make it necessary to
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bear in mnd the words of caution and warning which Gwyer
C. J., uttered as early as 1938. Therefore, we think that it
would not be safe or reasonable to rely too nuch on the
observations nmade by Dixon C J. in dealing with the question
of privileges in the case of Richards(1l).
Before we part with this topic, however, we may incidentally
point out that the recent observations nmade by Lord Parker
CJ. in Inre Hunt(1l) indicate that even in regard to a
conmitrment for contenpt by the superior court of record, the
court exercising its jurisdiction over a petition filed for
habeas corpus would be ,conpetent to consider the legality
of the said contenpt notwithstanding the fact that the
warrant of commitment i's general or unspeaking. Deal i ng
with the arguments urged by Kenneth Douglas Hunt who had
been committed for contenpt by WnnParry J., Parker C.J.
observed : "It may be that the true viewis, and | think the
cases support it, that though this Court always has power to
inquire into the legality of the commttal, it wll not
i nqui re whether the power has been properly exercised." He,
however, ' added that in the case before him he was quite
sati sfied that the application ought to fail on the nerits.
These observations tend to show that in exercising habeas
corpus jurisdiction, a court at Westm nster has jurisdiction
to inquire into the legality of the commtment even though
the commt ment has been ordered
(1) 92 C L.R 157.
(2) [1959] 1 QB.D. 378
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by another superior court of record. |If that be the true
position, it cannot be assumed with certainty that Courts at
West mi nster woul d today concede to the House of Conmobns the
right to claimthat its general warrants are unexam nabl e by
t hem
Even so, let us proceed on the basis that the rel evant right
Clained by the House, of Commobns is based either on the
ground that as a part of the Hi gh Court of Parliament, the
House of Commons is a superior court of record and as 'such
a general Warrant for conmmtnent issued by it for contenpt
is treated as ,conclusive by courts at Westminster Hall; or
in course of tine the right to claima conclusive character
for such a general warrant became an incidental and integra
part of the privilege itself. The question whi ch
i medi ately arises is: can this right be deened to have been
conferred on the House in the present proceedi ngs under the
latter part of Art. 194(3) ?
Let wus first take the basis relating to the status ~of the
House of Conmons as a Superior Court of Record. Can the
House cl aim such a status by any legal fictionintroduced by
Art. 194(3) ? In our opinion, the answer to this question
cannot be in the affirmative. The previous |legislative
history in this matter does not support the idea “that our
State Legi slatures were superior Courts of Record under the
Constitution Act of 1935. Section 28 of the said Act  which
dealt wth the privileges of the Federal Legislature is
relevant on this point. S. 28(1) corresponds to Art. 194(3)
of the present Constitution. Section 28(2) provides that in
other respects, the privileges of nenbers of the Chanbers
shall be such as may fromtinme to time be defined by Act of
the Federal Legislature and, until so defined, shall be such
as were imediately before the establishment of the
Federation enjoyed by nenbers of the Indian Legislature. it
is not disputed that the nenbers of the Indian Legislature
could not have clainmed the status of being nenbers of a
superior Court of Record prior to the Act of 1935. Secti on
28(3) prescribes that nothing in any existing Indian Act,
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and, notw thstanding anything in the foregoing provisions of
this section, nothing in this Act, shall be construed as
conferring, or enpowering the Federal Legislature to confer,
on either Chanmber or on both Chanbers sitting together, or
on any conmittee or officer of the Legislature, the status
of a Court, or any punitive or disciplinary powers other
than a power to renove or exclude persons infringing the
-rules or standing orders, or otherwise behaving in a
di sorderly manner. Section 28 (4) is also relevant for our

purpose. It -provides that provision my be made by an Act
of the Federal Legislature for the punish-
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nment, on conviction before a Court, of persons who refuse to
give evidence r produce docunents before a conmittee of a
Chanber when duly required by the Chairman of the comittee
so to do There can be no doubt that these provisions clearly
i ndicate that the Indian Legislature could not have clained
the power ‘to punish for contenpt comrmitted outside the four-
wal s 'of its Legislative Chanber. Section 71 of the sane
Act deals with the Pro vincial Legislatures and contains
simlar provisions in its clauses (2), (3) and (4).

After the Indian |Independence Act, 1947 (1 0 & 11 Ceo. Vi
c. 20) was passed, this position was altered by the
amendments nade in the Government of India Act, 1935 by
various amendnment / orders. The result  of the anendnent
orders including Third Anendnent Order, 1948 was that sub-
sections (3) and (4) of section 28 of the 'said Act were
del eted and sub-section (2) was anended. The effect of this
amendment was that the menbers of the Federal —Chanbers of
Legi sl ature could until their privileges were defined by Act
of Federal Legislature claimthe privileges enjoyed by the
menbers of the House of Conmobns which were  in existence
i medi ately before the establishnment of the Federation. It
is, however, remarkable that the corresponding subsections
(3) and (4) of section 71 were retained. The question as to
whet her the result of the deletion of sub-sections (3) and
(4) and the anendnent of sub-section (2) of S. 28/ was to
confer on the Federal Legislature the sane status as that of
t he House of Commobns, does not call for our -decision’in the
present Reference. Prima facie, it may conceivably appear
that the conferment of the privileges of the nenbers of the
House of Comons on the nenbers of the Federal Legislature
could not necessarily make the Federal Legislature the House
of Commons for all purposes; but that is a natter which  we
need not di scuss and decide in the present proceedi ngs: The
position wth regard to the Provincial Legislatures at the
relevant time is, however, absolutely clear and there would
obvi ously be no scope for the argunent that at the tinme when
the Constitution was passed the Provincial Legislatures
could claimthe status of the House of Commobns and as/ such
of a superior Court of Record. That is the constitutiona

backgr ound of Art. 194(3) insofar as the Provi nci a

Legi sl atures are concerned. Considered in the light of this
background, it is difficult to accept the argunent that the
result of the provisions contained in the latter part  of
Art. 194(3) was intended to be to confer on the State
Legislatures in India the status of a superior Court of
Recor d.
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In this connection, it is essential to bear in mnd the fact
that the status of a superior Court of Record which was
accorded to the House of Conmons, is based on historica

facts to which we have already referred. It is a fact of
English history that the parlianent was di scharging judicia

functions in its early career. It is a fact of both
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historical and constitutional history in England that the

House of Lords still continues to be the highest Court of
law in the country. It is a fact of constitutional history
even today that both the Houses possess power s of
i npeachnment and attainder. It is obvious, we think, that
these historical facts cannot be introduced in India by any
| egal fiction. Appropriate |egislative provisions do
occasionally introduce legal fictions, but thereis a limt
to the power of law to introduce such fictions. Law can

introduce fictions as to legal rights and obligations and as
to the retrospective operation of provisions made in that
behal f; but legal fiction can hardly introduce historica

facts fromone country to another.

Besides, in regard to the status of the superior Court of
Record which has been-accorded to the House of Commons,
there is another part of English history which it is
necessary to remenber. ~The House of Commons had to fight
for its existence against the King and the House of Lords,
and the Judi cature was regarded by the House of Commpbns as a
creature "~ of the King and the Judicature was obviously
subordinate to the House of Lords which was the nmain
opponent of the House of Conmmons. This led to fierce
struggle between the House of Commons on the one hand, and
the King and the House of Lords on the other. There is no
such historical background in India and there can be no
hi storical justification for the basis on which the House of
Conmons struggled to deny the jurisdiction-of the Court;
that is another aspect of the matter which is  relevant in
considering the question as to whether the House in the
present case can claimthe status of a superior . Court of
Recor d.

There is no doubt that the House has the power to punish for
contenpt commtted outside its chanber, and fromthat point
of viewit may claimone of the rights possessed by a ' Court
of Record. A Court of Record, according to Jowitt’'s
Dictionary of English Law, is a court whereof the acts and
judicial proceedings are enrolled for a perpetual nenory and
testinony, and which has power to fine and inprison for
contempt of its authority. The House, and indeed all the
Legi sl ative Assenblies in |India never discharged any
judicial functions and their historical and constitutiona

background does not support the claimthat they can be

492

regarded as Courts of Record in any sense. |f that be so,
the very basis on which the English Courts agreed to treat a
general warrant issued by the House of Commons  on the
footing that it was a warrant issued by a superior Court of
Record, is absent in the present case, and so, it would be
unreasonable to contend that the rel evant power to claim a
concl usive character for the general warrant which the House
of Commons, by agreenent, is deemed to possess, is-vested in
the House. On this view of the matter, the claim made by
the House must be rejected.

Assum ng, however, that the right clainmed by the House can
be treated as an integral part of the privileges of the
House of Commobns, the question to consider would be whether
such a right has been conferred on the House by the latter
part of Art. 194(3). On this alternative hypothesis, it is
necessary to consider whether this part of the privilege is
consistent with the material provisions of our Constitution

W have already referred to Articles 32 and 226. Let us
take Art. 32 because it enphatically brings out t he
significance of the fundanental right conferred on the
citizens of India to nove this Court if their fundamental
rights are contravened either by the Legislature or the
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encroachnent at all, and it would appear illogical to

contend that even if the right claimed by the House may
contravene the fundanmental rights of the «citizen, the
aggrieved citizen cannot successfully nove this Court under
Art. 32. To the absolute constitutional right conferred on
the citizens by Art. 32 no exception can be nmade and no
exception is intended to be nade by the Constitution by
reference to any power or privilege vesting in t he
Legi sl atures of this country.

As we have already indicated we do not propose to enter into
a general discussion as to the applicability of all the
fundanental rights to the cases where | egislative powers and
privileges can be exercised against any individual citizen
of this country, and that we are dealing with this matter on
the footing that Art. 19 (1) (a) does not apply and Art. 21
does. If an occasion arises, it may become necessary to
consi der whether Art. 22 can be contravened by the exercise
of the power or privilege under Art. 194(3). But, for the
nonent,  ‘we may consider Art. 20. |f Art. 21 applies, Art.
20 may conceivably apply, and the question may arise, if a
citizen conplains that his~ fundamental right had been
contravened either under Art. 20 or Art. 21, can he or can
he not nove this Court under Art. 32 ? For the purpose of
nmaki ng the point which we are discussing, the applicability
of Art. 21 itself would
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be enough. If a citizen nmoves this Court and conplains that
hi s fundamental right under Art. 21 had been contravened, it
would plainly be the duty of this Court to examne the
nerits of the said contention, and that inevitably raises

the question as to whether the personal Lliberty of the
citizen has been taken away according to the procedure
established by law In fact, this question was actually

considered by this Court in the case of Pandit Sharma(").
It is true that the answer was made in favour  of the
| egislature; but that is wholly immterial for the purpose

of the present discussion. If in a given case, the
all egation nade by the citizen is that he has been deprived
of his liberty not in accordance wth law, but for
capricious or mala fide reasons, this Court will~ have to

examne the validity of the said contention, and it would be
no answer in such a case to say that the warrant issued
against the citizen is a general warrant and a genera
warrant must stop all further judicial inquiry and scrutiny.
In our opinion, therefore, the inmpact of ‘the fundanental
constitutional right conferred on Indian citizens by Art. 32
on the construction of the latter part of Art. 194(3) s
deci sively against the view that a power or privilege can be
claimed by the House though it may be inconsistent with Art.
21. In this connection, it may be relevant to recall that
the rules which the House has to make for regulating its
procedure and the conduct of its business have to be subject
to the provisions of the Constitution under Art. 208(1).

Then, take the case of Art. 211 and see what its inpact
would be on the claimof the House with which we are
dealing. |If the claimof the House is upheld, it means that
the House can issue a general warrant against a Judge and no
judicial scrutiny can be held in respect of the validity of
such a warrant. It would indeed be strange that the
Judi cature shoul d be authorised to consider the validity of
the legislative acts of our Legislatures, but should be
prevented fromscrutinising the validity of the action of
the legislatures trespassing on the fundamental rights
conferred on the citizens. |If the theory that the genera
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warrant should be treated as conclusive is accepted, then
as we have already indicated, the basic concept of judicia
i ndependence woul d be exposed to very grave jeopardy; and so
the inpact of Art. 211 on the interpretation of Art. 194(3)
in respect of this particular power is again decisively
agai nst the contention raised by the House.
If the power of the High Courts under Art. 226 and the
authority of this Court under Art. 32 are not subject to any
exceptions, then it would be futile to contend that a
citizen cannot nove the
(1) [21959] Supp. 1 S.C. R 806.
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Hi gh Courts or this Court to invoke their jurisdiction even
in, cases where his fundanental rights have been viol ated.
The existence of judicial power in that behalf nust
necessarily and inevitably postulate the existence of a
right in the citizen to nove the Court in that behalf;
ot herwi se the power conferred on the H gh Courts and this
Court 'would be rendered virtually neaningless. Let it not
be forgotten that the judicial power conferred on the High
Courts and this Court is nmeant for the protection of the
citizens' fundamental rights, and so, in the existence of
the said judicial power itself is necessarily involved the
right of the «citizen. to appeal to the said power in a
proper case.
In In re Parlianmentary Privilege Act, 1770(1), the Privy
Council was asked to consider whether the House of Conmons
woul d be acting contrary to the Parliamentary Privil ege Act,
1770, if it treated the issue of ‘a wit against a Menber of
Parliament in respect of a speech or proceeding by him in
Parlianment as a breach of its privileges. ~The said question
had given rise to sone doubt, and so, it was referred to the
Privy Council for its opinion. The opinion expressed by the
Privy Council was in favour of Parlianent. Confining its
answer to the said limted question, the Privy Council | took
the precaution of adding that "they express no  opinion
whet her the proceedings referred to in the introductory
paragraph were 'a proceeding in Parlianent, a question not
di scussed before them nor on the question whether the nere
is-sue of a wit would in any circunstances be a breach of
privilege." "ln taking this course", said Viscount Sinonds
who spoke for the Privy Council, "they have been m ndful~ of
the inalienable right of Her Majesty’'s subjects to have
recourse to her courts of law for the renmedy of their wongs
and woul d not prejudice the hearing of any causein which a
plaintiff sought relief." The inalienable right to which
Viscount Sinmonds referred is inplicit in the provisions of
Art. 226 and Art. 32, and its existence is clearly incon-
sistent wth the right clained by the House that a genera
warrant should be treated as conclusive in all courts of
law; it would also be equally inconsistent with the claim
made by the House that Keshav Singh has commtted contenpt
by moving the Hi gh Court under Art. 226.
In this connection, it would be interesting to refer to a
resol ution passed by the House of Lords in 1704. By this
resolution, it was declared that deterring electors from
prosecuting actions in the ordinary courts of |aw, where
they are deprived of their right of voting, and terrifying
attorneys, solicitors, counsellors, and serjeants-at-I|aw,
fromsoliciting, prosecuting and pleading in such cases, by
voting their so doing to be a breach of privilege of the
(1) [1958] A C. 331
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House of Commons, is a manifest assum ng of power to contro
the law, to hinder the course of justice, and subject the
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property of Englishnen to the arbitrary votes of the House
of Commons. This was in answer to the resolution passed by
the House of Commons in the sanme year indicating that the
House would treat the conduct of any person in noving the
court for appropriate reliefs in matters mentioned by the
resol ution of the House as anounting to its contenpt. These
resolutions and counterresolutions nerely illustrate the
fierce struggle which was going on between the House of
Conmons and t he House of Lords during those turbul ent days;
but the interesting part of this dispute is that if a
guestion had gone to the House of Lords in regard to the
conpetence of the House of Commons to punish a man for
i nvoking the jurisdiction of the ordinary courts of law, the
House of Lords woul d undoubtedly have rejected such a claim
and that was the basic apprehension of the House of Commobns
which was responsible for its refusal to recognise the
jurisdiction of the courts which in the |ast analysis were
subordinate to the House of Lords.

Section 30 of the Advocates Act, 1961 (25 of 1961) confers
on all  ‘Advocates the statutory right to practise in al
courts including the Supreme Court, before any tribunal or
person legally authorised totake evidence, and before any
ot her authority or person before whom such advocate is by or
under any law for the time being in force entitled to
practi se. Section 14 of the Bar Councils Act recognises a
simlar right. |[If a citizen has the right to nove the Hi gh
Court or the Suprenme Court against the invasion of his
fundanental rights, the statutory right of the advocate to
assist the citizen steps in and helps the enforcenment of the
fundanental rights of the citizen. It is hardly necessary
to enphasise that in the enforcenent of fundanental rights
guaranteed to the citizens the | egal profession plays a very
important and vital role, and so, just as the right of the
Judi cature to deal with matters brought before them' under
Art. 226 or Art. 32 cannot be subjected to the powers and
privileges of the House under Art. 194(3), so the rights of
the citizens to nove the Judicature and the rights ' of the
advocates to assist that process nust remain uncontrolled by
Article 194(3). That is one integrated schenme for enforcing
the fundanental rights and for sustaining therule of lawin
this country. Therefore, our conclusion is -that the
particular right which the House clainms to be an integra
part of its power or privilege is inconsistent wth the
mat eri al provisions of the Constitution and cannot be deened
to have been included under the latter part-of Art. 194(3).
496

In this connection, we ought to add that there is no
substance in the grievance made by M. Seervai that Keshav
Singh acted illegally in inpleading the House to the ~habeas
corpus petition filed by himbefore the Lucknow Bench. In
our opinion, it cannot be said that the House was inproperly
joined by Keshav Singh, because it was open to himto join
the House on the ground that his commtnent was based on the
order passed by the House, and in that sense the House was
responsi ble for, and had control over, his commtnent (vide
The King v. The Earl of Crewe, Ex parte Sekgone(l) and The
King v. Secretary of State for Home Affairs, Ex parte
O brien(2). Besides, the fact that Keshav Singh joined the
House to his petition, can have no rel evance or nmateriality
in determning the main question of the power of the House
to take action against the Judges, the Advocate, and the
"party for their alleged contenpt.

As we have indicated at the outset of this opinion, the crux
of the matter is the, construction of the latter part of
Art. 194(3), and in the light of the assistance in which we
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nust derive fromthe other relevant and nmaterial provisions
of the Constitution, it is necessary to hold that the
particular power clained by the House that its genera
warrants nust be held to be conclusive, cannot be deened to
be the subject-matter of the latter part of Art. 194(3). In
this connection, we may incidentally observe that it is
sonmewhat doubtful whether the power to issue a genera
unspeaking warrant clainmed by the House is consistent wth
s. 554(2)(b) and s. 555 of the Code of Criminal Procedure.
It appears that in England, general warrants are issued in
respect of conmtment for contenpt by superior courts of
record, and the whole controversy on this point, therefore,
rested on the theory that the right to issue a genera
warrant which is recognised in respect of superior Courts of
Record must be conceded to the House of Conmons, because as
a part of the H gh Court of Parliament it is itself a
superior Court of Record:

Before ~we part- with this topic, there are two genera
consi derations to ~which we ought to advert. It has been
urged before us by M. Seervai that the right clainmed by the
House to issue a conclusive general warrant in respect of
contenpt is an essential right for the effective functioning
of the House itself, ‘and he has asked us to deal with this
matter fromthis point of view It is true that this right
appears to have beenrecognised by courts in England by
agreenment or convention or by considerations of comty; but
we think it is strictly not accurate to say that every

(1) [1910] 2 K. B. 576.

(2) [1923] 2 K. B. 361
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denocratic legislature is armed with such a power. Take
the, case of the Anerican Legislatures.  Article 1, " section
5 of the American Constitution does not~ confer  on the
American Legislature such a power at all. it provides that
each House shall be the judge of the Elections, Returns and
Qualifications of its own Menbers, and a majority of | each
shall constitute a quorumto do business; but a smaller
nunber may adjourn fromday to day, and nay be authorised to
conpel the attendance of absent Menbers, in such manner, and
under such penalties as each House may provide. Each House
may determine the Rules of its proceedings, punish its
Menbers for disorderly behaviour, and, with the concurrence
of two-thirds, expel a Menber. Contenpt conmitted  outside
the four-walls of the legislative chanber by a citizen who
is not a Menber of the House seens to ~be outside the
jurisdiction of the American Legislature’ ~As WIlis has
observed, punishnent for contenpt is clearly a judicia
function; yet in the United States, Congress nay exercise
the power to punish for contenpt as it relates to keeping
order anbng its own nenbers, to conpelling their attendance,
to protecting from assaults or disturbances by others
(except by slander and libel), to determ ning el ection cases
and inmpeachnent charges, and to exacting information ‘about
other departments in aid of the legislative function(l).
Nobody has ever suggested that the Anerican Congress has not
been functioning effectively because it has not been arned
with the particular power clainmed by the House before us.

In India, there are several State Legislatures in addition

to the Houses of Parlianent. |If the power claimed by the
House before us is conceded, it is not difficult to inagine
that its exercise may |lead to anonal ous situations. |f by

virtue of the absolute freedom of speech conferred on the
Menbers of the Legislatures, a Menber of one Legislature
makes a speech in his legislative chanber which another
| egi sl ative chamber regards as anmobunting to its contenpt,
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what woul d be the position ? The latter |egislative chanber
can issue a general warrant and punish the Menber alleged to
be in contenpt, and a free exercise of such power may |ead
to very enbarrassing situations. That is one reason why the
Consti tution-makers t hought it necessary t hat t he
Legi sl atures should in due course enact |laws in respect of
their powers, privileges and i munities, because they knew
that when such |aws are nade, they would be subject to the
fundanental rights and woul d be open to examination by the
courts in India. Pending the making of such [aws, powers,
privileges and immunities were conferred by the latter part
of Art. 194(3). As we have already

(1) WIIls, constitutional Law, p. 145.
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enphasi sed, the construction of this part of the article is
within the jurisdiction of this Court, and in construing
this part, we have to bear in mnd the other relevant and
material provisions of the Constitution. M. Seervai no
doubt invited our attention to the fact that the Committees
of Privileges of the Lok Sabha and the Council of States
have adopted a Report on May 22, 1954 with a viewto avoid
any enbarrassing or anomal ous-situations resulting from the
exercise of the |legislative powers and privileges against
the menbers of the respective bodies, and we were told that
simlar resolutions have been adopted by alnost all the
Legislatures in India. But these are matters of agreenent,
not matters of law, and it is not difficult to inagine that
if the sanme political party is not-in power  in all the
States, these agreenments thenselves may not prove to be
absolutely effective.  Apart from his aspect of the mtter,
in construing the relevant clause of Art. 194(3), these
agreenments can play no significant part.

In the course of his argunments M. Seervai 1aid considerable
enphasis on the fact that in habeas corpus proceedi ngs, the
High Court had no jurisdiction to grant interim bail. It
may be conceded that in England it appears to be recognised
that in regard to habeas corpus proceedings conmenced
agai nst orders of conmitnent passed by the House of Commons
on the ground of ,contenpt, bail is not granted by courts.
-As a matter of course, during the [last century and nmore in
such habeas corpus proceedings returns are nade according to
aw by the House of Conmpns, but "the general rule is that
the parties who stand committed for contenpt cannot be

admtted to bail." But it is difficult to accept the
argunent that in India the position is exactly the sane in
this matter. |If Art. 226 confers jurisdiction on the Court

to ,deal with the validity of the order of comm tnent even
though the conm tment has been ordered by the House, how can
it be said that the Court has no jurisdiction to nmke an
interimorder in such proceedings? As has been held by this
Court in State of Oissa v. Mdan Gopal Rungta, and
O hers("), an interimrelief can be granted only in aid of,
and as ancillary to, the main relief which my be available
to the party on final determ nation of his rights in a  suit
or proceeding. |ndeed, as Maxwel| has observed, when an Act
confers a jurisdiction, it inpliedly also grants the power
of doing all such acts, or enploying such neans, as are
essentially necessary to its execution(2). That being so,
the argument based on the relevant provisions of the
Crimnal Procedure

(1) [1952] S.C.R 28.

(2) Maxwell on Interpretation of Statutes, 11th ed., p.
350.
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Code and the decision of the Privy Council in Lala Jairam
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Das and O hers v. King Enperor(1l), is of no assistance.

We ought to nmake it clear that we are dealing with the ques-
tion of jurisdiction and are not concerned wth t he
propriety or reasonableness of the exercise of such
jurisdiction. Besides, in the case of a superior Court of
Record, it is for the court to consider whether any nmatter
falls wthin its jurisdiction or not. Unlike a court of
l[limted jurisdiction, the superior Court 1is entitled to
determine for itself questions about its own jurisdiction

"Prima facie", says Halsbury, "no natter is deened to be
beyond the jurisdiction of a superior court unless it is
expressly shown to be so, while nothing is wthin the
jurisdiction of an inferior court unless it is expressly
shown on the face of the proceedings that the particular
mat t er is within the cognizance of t he particul ar
court."(1l). We cannot, therefore, accede to the proposition
that in passing the order for interimbail, the H gh Court
can be said to have exceeded its jurisdiction wth the
result that the order in question is null and void.
Besi des, the validity of the order has no relation whatever
with the question as to whether in passing the order, the
Judges have conmitted contenpt of the House.

There is yet one nore aspect of this matter to which we may
incidentally refer. We have already noticed that in the
present case, when 'the habeas corpus petition was presented
before the Lucknow Bench at 2 P.m on March 19, 1964, both
parties. appeared by their respective Advocates and agreed
that the application should be takenup at 3 P.m the same
day, and yet the House which was inpleaded to the wit
petition and the other respondents to it for whom M. Kapur
had appeared at the earlier stage, were absent at that tine.
That is how the Court directed that notice on the petition
should be issued to the respondents and released the
petitioner on bail subject to the ternms and conditions which
have al ready been nentioned; ‘and it is this |latter order of
bail which has led to the subsequent devel opnents. |n other
words, before taking the precipitate action of issuing
warrants agai nst the Judges of the Lucknow Bench, the / House
did not conformto the uniformpractice which the House of
Conmons has followed for nore than a century past ~and did
not instruct its lawyer either to file a return or to ask
for time to do so, and to request that the Court shoul d stay
its hands until the return was filed. It is not disputed
that whenever commitnent orders passed by the House  of
Commons are chal l enged in Engl and before

(1) 72 1. A 120.

(2) Hal sbury’s Laws of England, vol. 9, p. 349.
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the Courts at Westminster, the House invariably nakes a
return and if the warrant issued by it 1is general and
unspeaking, it is so stated in the return and the warrant is
pr oduced. If this course had been adopted in the present
proceedings, it could have been said that the House in
exercising its powers and privileges, conformed to the
pattern which, by convention, the House of Comons has
invariably followed in England during the last century and
nore; but that was not done; and as soon as the House knew
that an order granting bail had been passed, it proceeded to
consi der whet her the Judges thensel ves were not in contenpt.
On these narrow facts, it would be possible to take the view
that no question of contenpt comitted by the Judges ari ses.
In view of the fact that M. Kapur had appeared before the
Court at 2 P.m on behalf of all the respondents and had
agreed that the matter should be taken up at 3 P.m, it was
his duty to have appeared at 3 P.m and to have either filed
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areturn or to have asked for tinme to do so on behalf of the
House. |If the House did not instruct M. Kapur to take this
step and the Court had no know edge as to why M. Kapur did
not appear, it is hardly fair to blane the Court for having
proceeded to issue notice on the petition and granted bai
to the petitioner. |In these proceedings it is not necessary
for us to consider what happened between M. Kapur and the
House and why M. Kapur did not appear at 3 P.m to
represent the House and the other respondents. The failure
of M. Kapur to appear before the Court at 3 P.m has
i ntroduced an unfortunate element in the proceedings before
the Court and is partly responsible for the order passed by
the Court. One fact is clear, and that is that at the tinme
when the Court issued notice and rel eased the petitioner on
bail, it had no know edge that the warrant under which the
petitioner had been sentenced was a general warrant and no
suggesti on was made to the Court that in the case of such a
warrant- the Court had no authority to nmake any order of
bail. 'Thi's fact cannot be ignored in dealing with the case
of the House that the Judges committed contenpt in rel easing
the petitioner on bail

But we ought to make it clear that we do not propose to base
our answers on this narrow view of the matter, because
guestions 3 and 5 are broad enough and they need answers on
a correspondingly’  broad basis. Besi des, the materi a
guestions arising fromthis broader aspect have been fully
argued before us, and it is plain that in maki ng the present
Ref erence, the President desires that we should render our
answers to all the questions and not ,exclude from our
consi derati on any relevant aspects on the ground
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that these aspects would not strictly arise on the  specia
facts which have happened so far in the present proceedings.
In conclusion,, we ought to add that throughout our | discus-
sion we have consistently attenpted to nmake it clear  that
the main point which we are discussing is the right of the
House to claim that a general warrant issued by it in
respect of its contenpt alleged to have been conmitted by a
citizen who is not a Menmber of the House outside the  four-
wal s of the House, is conclusive, for it is-on that claim
that the House has chosen to take the view that the Judges,
the Advocate, and the party have comitted contenpt by
reference to their conduct in the habeas corpus petition
pending before the Lucknow Bench of the Allahabad High
Court. Since we have held that in the present case no
contenpt was conmitted either by the Judges, ~or t he
Advocate, or the party respectively, it follows that it was
open to the Hi gh Court of Allahabad, and indeed it was its
duty, to entertain the petitions filed before it by the two
Judges and by the Advocate, and it was wthin its
jurisdiction to pass the interim orders prohibiting the
further execution of the inpugned orders passed by the
House.

Before we part with this topic, we would like to refer to
one aspect of the question relating to the exercise of power
to punish for contenpt. So far as the courts are concerned,
Judges al ways keep in mnd the warning addressed to them by
Lord Atkin in Andre Paul v. Attorney-General of Trinidad(1l).
Said Lord Atkin "Justice is not a cloistered virtue; she
must be allowed to suffer the scrutiny and respectful even
t hough out -spoken coments of ordinary nen."” W ought never
to forget that the power to punish for contenpt large as it
is, nust always be exercised cautiously, wisely and wth
ci rcunspection. Frequent or indiscrimnate use of this
power in anger or irritation would not help to sustain the
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adversel y. W se Judges never forget that the best way to

sustain the dignity and status of their office is to deserve

respect from the public at large by the quality of their

judgrments, the fearlessness, fairness and objectivity of

their approach, and by the restraint, dignity and decorum

whi ch they observe in their judicial conduct. W venture to

think that what is true of the Judicature is equally true of

the Legi sl atures.

Havi ng thus discussed all the relevant points argued before

us and recorded our conclusions on them we are now in a

posi tion

(1) A 1.R 1936 P.C 141.
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to render our answers to the five questions referred to us

by the President. Qur answers are:-
(1) On the facts and circunstances of the it
was conpetent for the Lucknow Bench of the
Hi gh Court of UWtar Pradesh, consisting of N
U Beg and G D. Sahgal JJ., to entertain and
deal with “the petition of Keshav Si ngh
challenging the legality of the sentence of

i mpri sonnment i mposed upon him by t he
Legi slative Assenmbly of Utar Pradesh for its
cont enpt and for i nfringement of its

privileges and to pass orders rel easi ng Keshav
Si ngh on bail pending the disposal of his said
peti tion.

(2) On the facts and circunstances of the
case, Keshav Singh by causing the petition to
be presented on his behalf to the Hgh Court
of Uttar Pradesh as aforesaid, M. B. ' Sol onon
Advocate, by presenting the said petition, and
the said two Hon’ bl e Judges by entertaining
and dealing with the said petition and order-
ing the release of  Keshav Singh on Dbai
pendi ng di sposal of ‘the said petition, did not
conmit contenpt of the Legislative Assenbly of
Uttar Pradesh.

(3) On the facts and circunstances ~of the
case, it was not conpetent for the Legislative
Assenmbly of Utar Pradesh to direct the
production of the said two Hon' bl e Judges and
M. B. Sol onon Advocate, before it in custody

or to call for their explanation for its
cont enpt .

(4) On the facts and circunstances of the
case, it was conpetent for the Full Bench of

the Hi gh Court of Utar Pradesh to entertain
and deal with the petitions of the said two
Hon’ bl e Judges and M. B. Sol onbn “Advocat e,
and to pass interimorders restraining the
Speaker of the Legislative Assenbly of \ Uttar
Pradesh and other respondents to the said
petitions from inplenmenting the af oresai d
direction of the said Legislative Assenbly;
and

(5) In rendering our answer to this question
which is very broadly worded, we ought to
preface our answer with the observation that
the answer is confined to cases in relation to
contenpt alleged to have been conmitted by a
citizen who is not a menber of the House
outside the four-walls of the Ilegislative
chanber . "A Judge of a H gh Court who
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entertains or deals with
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a petition challenging any order or decision
of a Legislature inmposing any penalty on the
petitioner or issuing any process against the
petitioner for its cont enpt , or for
infringement of its privileges and immunities,
or who passes any order on such petition, does
not commt contenpt of the said Legislature;
and the said Legislature is not conpetent to
take proceedi ngs against such a Judge in the
exerci se and enforcenent of its power s,
privileges and immnities. In this answer, we
have del i berately omtted ref erence to
infringenent of privileges and immunities of
the House which may include priveleges and
i Mmuni ties other than those with which we are
concerned in the present Reference.
Sarkar |J. 'This matter has cone to us on a reference nade by
the President under Art. 143 of the Constitution. The
occasion for the reference was a sharp conflict that arose
and still exists between the Vidhan Sabha (Legislative
Assenbl y) of the Utar Pradesh State Legi sl ature,
hereinafter referred to as the Assenbly, and the H gh Court
of that State. That conflict arose because the Hi gh Court
had ordered the release on bail of a person whom the
Assenbly had commtted to prison for contenpt. The Assenbly
considered that the action of the Judges making the order
and of the |awer concerned in nmoving the H gh Court
amounted to contenpt and started proceedi ngs agai nst them on
that basis, and the Hgh Court, thereupon, issued orders
restraining the Assenbly and its officers fromtaking steps
in inplenentation of the view that the action of the ' Judges
and the |l awer and al so the person on whose behal f the Hi gh
Court had been nobved anopunted to contenpt.
A very large nunber of parties appeared on the reference and
this was only natural because of (the public inportance of
the question involved. These parties were dividedinto two
broad groups, one supporting the Assenbly and the other, the

H gh Court.
I shall now state the actual facts which gave rise to the
conflict. The Assenbly had passed a resolution that a

reprimand be administered to one Keshav Singh for ~having
conmtted contenpt of the Assenbly by publishing a certain
panphlet libelling one of its nenbers. No question as to
the legality of this resolution arises in this case and we
are concerned only with what followed. Keshav Singh who was
a resident of Gorakhpar, in spite of being repeatedly
required to do so, failed to appear before the Assenbly
which held its sittings in Lucknow, to receive the reprinmnd
504

alleging inability to procure noney to pay the fare for the
necessary railway journey. He was thereupon brought  under
the custody of the Marshal of the Assenbly in execution of a
warrant issued by the Speaker in that behal f and produced at
the Bar of the House on March 14, 1964. He was asked his
nane by the Speaker repeatedly but he woul d not answer any

guestion at all. He stood there with his back to the
Speaker show ng great disrespect to the House and would not
turn round to face the Speaker though asked to do so. The

reprimand havi ng been admi ni stered, the Speaker brought to
the notice of the Assenbly a letter dated March 11, 1964,
witten by Keshav Singh to him in which he stated that he
pr ot est ed against the sentence of reprinmand and had
absolutely no hesitation in calling a corrupt man corrupt,
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adding that the contents of his panphlet were correct and
that a brutal attack had been made on denocracy by issuing
the "Nadirshahi Firman" (warrant) upon him Keshav Si ngh
admitted having witten that letter. The Assenbly thereupon
passed a resolution that "Keshav Singh be sentenced to
i mprisonnment for seven days for having witten a letter
worded in | anguage which constitutes ,contenpt of the House

and his msbehaviour in viewof the House.”" A genera
warrant was issued to the Marshal of the House and the
Superi nt endent , District Jail, Lucknow which st at ed,
"Whereas the .... Assenbly has decided .... that Shri Keshav

Si ngh be sentenced to sinple inprisonment for seven days for
conmtting the offence of the contenpt of the Assenbly, it
is accordingly ordered that Keshav Singh be detained in the

District Jail, Lucknow for a period of seven days." The
warrant did not state the facts which constituted the
cont enpt . Keshav-Si ngh-was thereupon taken to the Jail on

the sane day and kept i npri soned there. On March 19, 1964,
B. Sol onobn, an advocate, presented a petition to a Bench of
the Hi gh Court of Uttar Pradesh then constituted by Beg and
Sahgal JJ., which sat in Lucknow, for a wit of habeas
corpus for the release of Keshav Singh alleging that he had
been deprived of his personal liberty without any authority
of law and that thi's detention was nala fide. This Bench
has been referred/'to as the Lucknow Bench. This petition
was treated as having been nmade under Art. 226 of the
Constitution and S. 491 of the Code of Criminal Procedure.
On the same date the |earned Judges made an order that
Keshav Singh be released on bail and that the petition be
admtted and notice be issued to the respondents. named in
it. Keshav Singh was pronptly rel eased on bail.  This order
interfered with the sentence of inprisonnent passed by the
House by pernitting Keshav Singh to be released before he

had served the full termof his sentence. On March 21
1964, the, Assenbly
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passed a resolution stating that Beg J., Sahgal J., B.

Sol onon and Keshav Singh had conmitted contenpt of 'the House
and that Keshav Singh be i medi ately taken into custody and
kept confined in the District Jail for the remaining term of
his inmprisonnent and that Beg J., Sahgal J. and B. Sol onon
be brought in custody before the House, and also that Keshav
Singh be brought before the House after he had served the
remai nder of his sentence. Warrants were issued on March
23. 1964 to the Marshal of the House and the Conm ssioner of
Lucknow for carrying out the terms of the resolution. On
the sanme day, Sahgal J. nmoved a petition under Art. 226 of
the Constitution in the High Court of Uttar | Pradesh at
Al l ahabad for a wit of certiorari quashing the  resolution

of the Assenbly of March 21, 1964 and for other necessary wits

restraining the Speaker and the Marshal of the Assenbly and
the State Governnent frominplenenting that resol ution and

t he execution of the orders issued pursuant to t he
resol ution. The petition however did not nmention that the
war.rants had been issued. That nmay have been because the
warrants were issued after the petition had been presented,
or the issue of the warrant was not known to the petitioner

This petition was heard by all the Judges of the Hi gh Court
excepting Sahgal and Beg JJ. and they passed an order on the
same day directing that the inplenentation of the resolution
be stayed. Simlar petitions were presented by B. Sol onbn
and Beg J. and also by other parties, including the Avadh
Bar Association, and on sone of themsimlar orders, as on
the petition of Sahgal J., appear to have been nuade. On
March 25, 1964, the Assenbly recorded an observation that by
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its resolution of March 21, 1964 it was not its intention to
decide that Beg J., Sahgal J., B. Solonobn and Keshav Singh
had commtted contenpt of the House without giving them a
hearing, but it had required their presence before the House
for giving them an opportunity to explain their position and
it resolved that the question may be deci ded after giving an
opportunity to the above-naned persons according to the
rul es to explain their conduct. Pur suant to this
resolution, notices were issued on March 26, 1964 to Beg J.,
Sahgal J. and B. Solonon informing them that "they may

appear before the Conmittee at 10 A M on April 6,
1964.............. to make-their subm ssions”. The warrants
issued on WMarch 23, 1964, which had never been executed,
were wthdrawn in view of these notices. The present

reference was nade on March 26. 1964 and thereupon the
Assenbly wi thdrew the notices of March 26, 1964 stating that
in view of the reference the two Judges and Solonbn and
Keshav /Singh need not -appear before the Privilege Conmmittee
as required.
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These ’'facts are set out in therecitals contained in the
order of reference. There is however one dispute as to the
statement of facts inthe recitals. It is there stated that
the Assenbly resol ved on-March 21, 1964 that the two Judges,
Sol onon and Keshav Singh "committed, by their actions
aforesaid, contenpt /of the House." The words "actions
aforesaid" referred to the presentation of the petition of
Keshav Singh of March 19, 1964 and the order made thereon

It is pointed out on behalf of “the Assenbly that the
resol uti on does not say what constituted the contenmpt. This
contention is correct.

The main question 'in this reference i s whether the Assenbly
has. the privilege of conmitting a person to prison for
contenpt by general warrant, that is, without stating the
facts, which constituted the contenpt, and if it does so,
have the courts of |law the power to examne the legality of

such a committal’? In other words if there is/ such a
privilege, does it take precedence over the fundanenta
rights of the detained citizen. It is said on behalf of the

Assenmbly that it has such a privilege and the interference
by the court in the present case was w thout jurisdiction.
The question is then of the privilege of the Assenbly, ~for
if it does -,lot possess the necessary privilege, it is not
di sputed, that what the H gh Court has done in this case
woul d for the present purposes be unexceptionabl e.
First then as to the privileges of the Assenbly. The
Assenmbly relies for purpose on cl. (3) of Art. 194 of the
Consti tution. The first three clauses of that article my
at this stage be set out.
Art. 194(1) Subject to the provisions of / this
Constitution and to the rules and -standing
orders regul ating the procedure of the
Legi sl ature, there shall be freedom of ' speech
in + he Legislature of every State.
(2) No menber of the Legislature of a State
shall be liable to any proceedings in any
Court in respect of anything said or any vote
given by him in the Legislature or any
conmittee thereof, and no person shall be so
liable in respect of the publication by or
under the authority of a House of such a
Legi sl ature of any report, paper, votes or
pr oceedi ngs.
(3) In ot her respects, the power s,
privileges and imunities of a House of the
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Legi sl ature of a State, and of the nmenbers and
the conmittees of a House of such Legislature,

shall be such as may fromtine to tine be
defined by the Legislature by |aw, and, unti
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so defined, shall be those of the House of
Commons of the Parliament of the Uni ted
Ki ngdom and of its nenbers and conmittees, at
the commrencenent of this Constitution.
Article 105 contains identical provisions in relation to the
Central Legislature. 1t is not in dispute that the Utar
Pradesh Legislature has not nade any |law defining the
powers, privileges and imunities of its two Houses. The
Assenbly, therefore, clainms that :It has those privileges
which the House of Commons in England had on January 25,
1950.
I would like at this stage to say a few general words about
"powers, privileges and inmmunities" of the House of Commons

or its nmenbers. First | wish tonote that it is not
necessary for our purposes to nmake a distinction between
"privileges", * powers" and "imunities". They

are no doubt different'in the matter of their respective
contents but perhaps in no otherwi se. Thus the right of the
House to have -absolute control of its internal proceedings
may be considered as its privilege, its right to punish one
for contenpt may be nore properly described as its power,
while the right that no nenber shall be liable for anything

said in the House may be really an i munity. Al  these
rights are however created by one law and judged by the same
st andar d. I shall for the sake of convenience, describe
them all as "privileges". Next | note that this case is
concerned with privileges of the House of Commons al one, and
not with those of its nmenbers and its conmmttees. | ' stress

however that the privileges of the latter two are in no
respect different fromthose of the forner except as to
their content, ;.

The nature of the privileges of the House of Commbns can be
best di scussed by referring to May's Parliamentary Practice,
which is an acknow edged work of. authority -on matters
concern in the English Parlianent. It may help to observe
here that for a long tine now there is no dispute-as to the
nature of the recognised privileges of the Commons.

| start to explain the nature of the privileges by pointing
out the distinction between them and the functions  of -the
House. Thus the financial powers of the House of Conmons to
initiate taxation legislation is often described as its
privil ege. This, however, is not the kind of privilege of
the House of Conmons to which cl. (3) of Art. 194 refers.
Privileges of the House of Commons have a technical neaning
in English Parlianentary Law and the article uses the word
in that sense only. That technical sense has ‘been de-
scribed in these words: "[C]ertain fundanental
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rights of each House which are generally accepted as
necessary for the exerci se of its constitutiona
functions."(1) A point | would like to stress nowis that it
is of the essence of the nature of the privileges that they
are ancillary to the main functions of the House of Conmons.
Anot her thing which | wish to observe at this stage is that
"[s]one privileges rest solely upon the | aw and custom of
Parlianment, while others have been defined by statute. Upon
these grounds alone all privileges whatever are founded"
(2). In this case we shall be concerned with the former
kind of privilege only. The point to note is that this
variety of privilege derives its authority fromthe law and
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custom of Parlianent. This |aw has been given the nanme of
Lex Parliamenti. It owes its origin to the custom of
Parliament. It is, therefore, different fromthe common | aw

of Engl and whi ch, though al so based on custom is based on a
separate set of custom nanely, that which prevails in the
rest of the realm This difference in the origin had given
rise to serious disputes between Parlianent and the courts
of law but they have been settled there for many years now
and except a dispute as to theory, the recurrence of any
practical dispute is not considered a possibility. So Lord
Coleridge C. J. said in Bradl augh v. Gossett(-').
"\Whet her in all cases and under al
circunstances the Houses are the sole judges
of their own privileges, in the sense that a
resolution of either House on the subject has
the sanme effect for a court of law as an Act
of Parlianment, is a question which it is not
now necessary to determ ne. No doubt, to
al l owany revi ew of parlianentary privil ege by
a court of lawnmy lead, has led, to very

grave conplications, and m ght in many
supposabl e cases end in the privileges of the
Conmons - bei ng determ ned by the Lords. But ,

to hold the resolutions  of either House
absolutely beyond inquiry in a court of |aw
may |and us in conclusions not free fromgrave

conplications too. It is-enough for me to say
that it seens to ne that in theory the
guestion is extremely hard to  solve; in

practice it is not very inportant, and at any

rate does not now arise."
Thi s passage should suffice to illustrate the nature of the
di spute. It wll not be profitable at all, and indeed I
think it will be ’nischievous,’” to enter upon a discussion
of that dispute for it will only serve to nake turbid, by
raking up inpurities which have settled down, a stream which
has run clear now for years. Furthernore
(1) May', Parlianentary Practice, 16th ed. p. 42.
(3) (1884) L.R 12 QB.D. 271, 275.
(2) Ibid, p. 44.
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that dispute can never arise in this country for here it is
undoubtedly for the courts to interpret the Constitution
and, therefore, Art. 194(3). It follows that” when a
guestion arises in this country under that article as to
whet her the House of Comopns possessed a particul ar
privilege at the commencenment of the Constitution, that
qguestion nust be settled, and settled only, by the courts of
I aw. There is no scope of the dreaded "dualisni appearing
here, that s, courts entering into a controversy wth a
House of a Legislature as to what its privileges -are. I
think what | have said should suffice to explain the ' nature
of the privileges for the purposes of the present reference
and | wll now proceed to discuss the privileges of the
Assenbly that are in question in this case, using that word
in the sense of rights ancillary to the main function of the
| egi sl ature.
The privilege which | take up first is the power to commit

for contempt. It is not disputed that the House of Commopns
has this power. All the decided cases and -text-books speak
of such power. "The power of commitment is truly described
as the' ’'keystone of parlianentary privilege ...... wi t hout

it the privileges of Parlianment could not have becone self-
subsistent, but, if they had not |apsed, woul d have survived
on sufferance."(1) |In Burdett V. Abbott, (2) Lord
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El | enborough C. J. observed,

"Could it be expected........ that the Speaker
with his mace shoul d be under the necessity of
goi ng before a grand jury to prefer a bill of

indictment for the insult offered to the House
? They certainly nust have the power of self-
vindi cation and self-protection in their own

The possession of this power by the House of Comopns s,
t heref ore, undoubt ed.

It would help to appreciate the nature of the power to
conmt for contenpt to conmpare it with breach of privlege
which itself may anount to contenpt. Thus the publication
of the proceedings of the House of Conmobns against its
orders is a breach of its privilege and anounts to contenpt.
Al contenpts, however, —are not breaches of privilege.
O fences against the dignity or authority of the House
though ~called “"breaches of privilege" are nore properly
di stingui shed  as contenpts. Conmitting to prison for
contenpts is itself a privilege of the House of Commons
whet her the contenpt is committed by a direct breach of its
privilege or by offending its

(1) May, P. 90. (2) 104 E.R, 501, 559.
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dignity or authority.(1) "The functions, privileges and
di sciplinary powers of a |legislative body are thus closely

connect ed. The privileges are the necessary conpl enent of
t he functi ons, and the disciplinary powers of t he
privileges."(1) | 'may add that it is not in dispute that

power to commt for contenpt nay be exercised. not only
against a nenber of the House but agai nst an -outsider as
well. (3)

It was contended on behalf of the H gh Court that the power
of the House of Commons to commit for contenpt was not. con-
ferred by «cl. (3) of Art. 194 on the Houses of a  State
Legi sl ature because our Constitution has to be read along
with its basic schene providing for a division of powers and
the power to commt to prison for contenpt being in essence
a judicial power, can under our Constitution be possessed
only by a judicial body, nanely, the courts-and not by a
| egislative body |I|ike the Assenbly. It was, therefore
contended that Art. 194(3) could not be read as conferring
judicial powers possessed by the House of Commopns in Engl and
as one of its privileges on a legislative body and” so the
Assenbly did not possess it.

This contention of the Hi gh Court is, in nmy view, conpletely
wi t hout foundation; both principle and authority are agai nst

it. This Court has on earlier occasions observed that the
principle of separation of powers is not an essential / part
of our Constitution : see for exanmple In re. Del hi / Laws
Act(1). Again the Constitution is of course supreme and

even if it was based on the principle of separation of
powers, there was nothing to prevent the Constitution-
makers, if they so liked, fromconferring judicial powers on
a legislative body. |If they did so, it could not be said
that the provision concerning it was bad as our Constitution
was based on a division of powers. Such a contention would
of course be absurd. The only question, therefore, is
whet her our Constitution-makers have conferred the power to
conmit on the Legislatures. The question is not whether
they had the power to do so, for there was no limt to their
powers. What the Constitution-nakers had done can, however,
be ascertained only fromthe words used by them in the
Constitution that they nmade. |If those words are plain

effect must be given to themirrespective of whether our
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Constitution is based on a division of power or not. That
takes nme to the | anguage used in cl. (3) of Art. 194, The
words there appearing are "the powers, privileges and
i Mmunities of a House.... shal

(1) May, p. 43. (2) Ibid.

(3) Ibid., p. 91 (4) [1951] S.C.R 747, 883.
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be those of the House of Commmons". | cannot inmagine nore

plain |anguage than this. That |anguage can only have one
nmeaning and that is that it was intended to confer on the
State Legislatures the powers, privileges and inmmunities
which the House of Comons in Engl and had. There is no
occasion here for astuteness in denying words their plain
neaning by professing allegiance to a supposed theory of
division of powers. So nuch as to the principle regarding
the application of the theory of division of powers.
This question is further conpletely concluded by t he
decision of this Court in Pt. M S. M Sharma v. Shri Sr
Krishna Sinha(1). I will have to refer to this case in sone
detail " later. There Das CJ., delivered the nmjority
j udgrment of the constitution bench consisting of five Judges
and Subba -Rao J. delivered hi's own dissenting opinion. Das
C.J., proceeded on the basis that the Houses of a State
Legi slature had the power to commt for contenpt. It was,
therefore, held that there was nothing in our Constitution
to prevent a legislative body from ‘possessing judicia
power s. On this point Subba Rao J. expressed no dissent.
Further, the Judicial Comrmittee in England has in two cases
held that under provisions, substantially simlar to those
of Art. 194(3) of our Constitution, the power of the House
of Commobns to commit for contenpt had been conferred on
certain legislative bodies of sonme of the British Col onies.
In the Speaker of the Legislative Assenbly of Victoria v.
d ass(1) it was held that a -statute stating. "The
Legi sl ative Council of Victoria.:..... shall hold, enjoy and
exerci se such and the like privileges, imunities and powers
as...... were held, enjoyed and exercised by the / Conmons
House of Parlianment of Great Britain and Ireland" ~“conferred
on the Houses of the Legislature -of the Australian Col ony
of Victoria the judicial power to commit for contenpt. In
Queen v. Richards(l) it was held that s. 49 of the
Commonweal th of Australia Constitution —Act, 1901 which
provided that "the powers, privileges and imunities of the
Senate and the House of Representatives .... shall be such
as are declared by the Parlianment, and until declared, shal
be those of the Commons House of Parlianent of the United
Ki ngdom . . ... ", conferred on the Houses judicial powers of
conmitting a person to prison for contenpt. It was observed
by Di xon C.J.

"This is not the occasion to discuss the

hi stori cal gr ounds upon which | these
power s and privileges attached to the
House of Commons. It is sufficient to say

(1) [19591 Supp. 1 S.C.R 806.

(2) (1869-71) 3 L.R P.C 560.

(3) 92 CL.R 157.
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that they were regarded by nmany authorities as
proper incidents of the Legislative function,
notw t hstandi ng the fact that considered nore
theoretically-perhaps one mght even say,
scientifically-they belong to the judicia
sphere. But our decision is based upon the
ground that a general view of the Constitution
and the separation of powers is not a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 79 of 101

sufficient reason for giving to these words,
whi ch appear to us to be so clear, a
restrictive or secondary neani ng which they do
not properly bear." (1)
The simlarity in the |language of the provisions in the
Australian Constitution and our Constitution is striking.
It was said however that they were not the sane for under s.
49 the Australian Houses m ght by resolution declare the
privileges whereas in our case the privileges had to be
defined by law and that in Australia there were no
fundanmental rights. | Confess | do not follow this argunent
at all. The guestion is not how the privileges are declared
in Australia or what effect fundanental rights have on
privileges, but as to the neaning of the words which in the
two statutes are identical. In Richard' s case(1) an
application was made to the Judicial Conmrittee for leave to
appeal fromthe judgment of Dixon C.J. but such |eave was
refused, Viscount Sinobnds observing that the judgment of the
Australian Hi gh Court "is ~uninpeachabl e": Queen V.
Ri chards('1)- Reference mmy also be nade to Fielding v.
Thomas(1l) for the interpretation of a simlar provision
conferring the privileges of the Conmons on the Legislature
of Nova Scotia in Canada. It would, therefore, appear that
Art. 194(3) conferred on the Assenbly the power to commt
for contenpt and it possessed that power.
The next question is as to the privilege to commit by a
general warrant. There is no disputein England that if the
House of Conmons ' commits by a general warrant wthout
stating the facts which constitute the contenpt, then the
courts wll not reviewthat order("). It was however said
on behalf of the H gh Court that this power of the English
House of Comobns was -not one of its privileges but it was
possessed by that House because it was a superior court and,
therefore, that power, not being a privilege, has not. been
conferred on the State Legislatures by Art. 194(3) of our
Constitution. It is not claimed by the Assenmbly that it is
a superior court and has, therefore, a power to commt for

contenpt by a general warrant. I would find nothing to
justify such a claimif it had been

(1) 92 C L.R 157, (2) 92 C L.R 157

(3) 92 CL.R 157,171. (4) [1896] A.C. 600.

(5) See Burdett v. Abbot 3 E. R 1289; May's Parlianentary
Practice 16th ed. p. 173
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nmade. This takes ne to the question, is the power to commt
by a general warrant one of the privileges of the House of
Commons, or, is it sonething which under the commn |aw of
Engl and t hat House possessed because it was a superior court
?

I find no authority to support the contention that the power
to conmit by a general warrant wth the consequent
deprivation of the jurisdiction of the Courts of ‘law in
respect of that committal is something which the House of
Commons had because it was a superior court. First, 1 -.do
not think that the House of Commpns was itself ever a court.
The history of that House does not support such a
contention. Before proceeding further | think it necessary
to observe that we are concerned with the privileges of the
House of Conmons as a separate body though no doubt a
constituent part of the British Parliament which consists
also of the King and the House of Lords. The privil eges
however with which we are concerned are those which the
House of Commons clains for itself alone as an independent
body and as apart fromthose possessed by the House of
Lords. Indeed it is clear that the privileges of the two
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Houses are not the same: May Ch. [IIl. It nmay be that in
the early days of English history the Parlianment was a
court. The House of Conmons, however, does not seemto have
been a part of this Court. |In nmedieval times the |ega
conception was that the King was the source of all things;
justice was considered to flow fromhimand, therefore, the
court of justice was attached to the King. The King s Court
thus was a court of law and that is the origin of what is
called "the H gh Court of Parlianent". The history of the
H gh Court of Parlianment has been summarised in Potter’s
Qutlines of English Legal Hi story (1958 ed.) and may be set
out as follows : The King's Council, under its older title
of Curia Regis, was the nother of the Commobn | aw courts, but
still retained sone judicial functions even after the common
law courts had been well-established. (p. 78). Later
however in the 14th and 15th centuries it came to be held
that appeals fromthe King’s Bench lay to the Parlianment and
not to the Council. But Parlianment had a great deal of work
to do and could find little tinme for hearing petitions or
even for hearing rules of Error fromthe King’s Bench and
this jurisdiction fell into abeyance in the 15th century.
It would appear, however, that of this Parlianment, Comons
were no part. In 1485 it was held by all the Judges that
the jurisdiction in Error bel onged exclusively to the House
of Lords and not to the whole Parlianent. Pr of essor
Hol dsworth states in explanation of this fact that it was
not quite forgotten that the jurisdiction was to the King

and his Council in Parlianent whereas the Commpns were
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never part of his Council, the King in his Council in
Parl i ament neaning only the King and the House of Lords; p.
95. It is also interesting to point out that when the

Conmons del i berated apart, they sat in the chapter-house or
the refectory of the Abbot of  Wstmnster; and t hey
continued their sittings in that place after their final

separation; My p. 12. The separation referred to is the
separation between the House of Lords and the House of
Conmons. It may al so be pointed out that when it is said
that laws in England are nmade by the King in Parliament,
what happens is 'that the Commons go to the Bar of the House
of Lords where the King either in person, or through soneone
hol ding a comri ssion fromhim assents to an Act. Al this
woul d show that the House of Commons when it sits as a
separate body it does not sit in Parliament. So sitting it
is not the Hgh Court of Parlianment. Il wish here to
enphasise that we are in this case concerned with the
privileges of the House of Commons functioning as a separate
body, that is, not sitting in Parliament. My observes at
p. 90, "Wether the House of Commpbns be, in law, a court of
record, it would be difficult to deternmine:" In Anson’s Law
of the Constitution, 5th ed. Vol. 1 at p. 197, it has been
stated that "Whether or not the House of Commons is a | court
of record, not only has it the sane power of protecting
itself from insult by commtnent for contenpt, but the
Superior Courts of Law have dealt with it in this matter _as
they would with one another, and have accepted as concl usive
its statenent that a contenpt has been committed, wthout

asking ’'What that contenpt nmay have been." | think in this
state of the authorities it would at | east be hazardous to
hold that the House of Commons was a court of record. If it

was not, it cannot be said to have possessed the power to
conmit for its contenpt by a general warrant as a court of
record.

I now proceed to state howthis right of the House of
Conmmons to commit by a general warrant has been dealt wth
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by authoritative textbook witers in England. At p. 173,
after having discussed the tussle between the Comobns and
the Courts in regard to the privileges of the fornmer and
having stated that in theory there is no way of resolving
the real point at issue should a conflict between the two
ari se. May observes, "ln practice however there is much
nore agreenent on the nature and principles of privilege
than the deadl ock on the question of jurisdiction wuld | ead
one to expect." He then adds, "The courts admt :- (3) that
the control of each House, over its internal proceedings is
absolute and cannot be interfered with by the courts. (4)
That a commttal for .contenpt by "either House is in
practice within its exclusive jurisdiction, since the
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facts constituting the alleged contenpt need not be stated
on the warrant of committal." So May treats the right of the
House of Comons to conmit by a general warrant as one of
its privileges and not sonmething to which it is entitled
under 'the conmon |aw as of right as a Court of Record. In
Cases on Constitutional Law by Keir and Lawson, (4th ed.) p.
126, it is stated that anmpng the undoubted privileges of the
House of Commons is "the power of executing decisions on
matters of privilege by conmtting nmenbers of Parlianent, or
any other individuals, to inprisonnent for contenpt of the
House. This is /exemplified in the case of Sheriff of
M ddl esex." That is a case where the House of Commons had
conmitted the Sheriff of M ddlesex for contenpt by a genera

warrant, the Sheriff having in breach of the orders of the
House <carried out ‘an order of the King's Bench Division

whi ch he was bound to do and that Court heldthat it had no
jurisdiction to go into the question of the legality of the

conmttal by the House : see Sheriff of M ddl esex(1). In
Hal sbury’s Laws of England, Vol. 28 p. 467, it is  stated
that the Courts of lawwill not enquire into the reasons for

whi ch a person is adjudged guilty of contenpt and conmitted
by either House by a warrant which does not state the causes
of his a.-rest. This observation i's nade in dealing with the
conflict between the House of Commons and the courts
concerning the privileges of the former and obviously treats
the power to issue a general warrant as a nmatter ~of the
privilege of the House. Lastly, in Dicey’s Constitutiona
Law (10th ed.) at p. 58 in the footnote it is stated.
"Parlianentary privilege has fromthe nature
of things never been the subject of  precise
legal definition. One or two points are worth
notice as being clearly established.
(1) Ei ther House of Parlianent may conmt
for contempt; and the courts wll not go
behind the commttal and enquire into the
facts constituting the al | eged cont enpt
provi ded that the cause of the contenpt is not
stated. "
| thus find that witers of undoubted authority have treated
this power to conmt by a general warrant wth the
consequent deprivation of the court’s jurisdiction to
adjudicate on the legality of the inprisonnment, as a natter
of privilege of the House and not as a right possessed by it
as a superior court.
I  now proceed to refer to recent decisions of the Judicia
Conmittee which a also put the right of the House. of
Commons to com
(1) 113 E.R 419.
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mt by a general warrant on the ground of privilege. The
first case which I will consider is dass’ s(1) case. There
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the Legislative Assenbly of the Colony of Victoria by a
general warrant comitted dass to prison for contenpt and
the matter was brought before the court on a habeas corpus
petition. | have earlier stated that under certain statutes
the Assenbly claimed the Sane privil eges which the House of
Commons possessed. The Suprene Court of Victoria held in
favour of G ass. The matter was then taken to the Judicia
Conmittee and,it appears to have been argued there that "the
privilege is the privilege of comitting for contenpt
nerely; that the judging of contenpt w thout appeal, and the
power of committing by a general Warrant, are mere incidents
or accidents applicable to this Country, and not transferred
to the Colony." The words "this Country" referred to
Engl and. Lord Cairns rejected this argunent wth the
following observations: "The ingredients of judging the
contenpt, and conmitting by a general Warrant, are perhaps
the nost inportant ingredients.in the privileges which the
House of Commons in this Country possesses; and it would be
strange indeed if, under a power to transfer the whole of
the privileges -and powers of the House of Commons, that
whi ch woul d ,only be a part, -and a conparatively
insignificant part, of  this privilege and power wer e
transferred." (p. 573). He also said, (p. 572) "Beyond al
doubt, one of the privileges and one of the nost inportant
privileges of the House of Commobns-is the privilege of
conmitting for contenpt and incidental to that privilege, it
has, as has already been stated, been well-established in
this Country that the House of Conmmons have the right to be
the .judges thenselves of what is contenpt, and to commt
for that contenpt by a Warrant, stating that the comm tnent
is for contenpt of the House generally, without  specifying
what the character of the contenpt is. 1t would, therefore,
al nost of necessity follow, that the Legislature of the
Col ony having been permitted to carry over to the Col ony the
privileges, inmunities, and powers of the House of Conmmons,
and having in terns carried over all the privileges and
powers exerci sed by the House of Commbns at the date of the
Statute, there was carried over to the Legislative Assenbly
of the Colony the privilege or power of the House of Conmons
connected with contenpt-the privilege or power, nanely, of
conmmitting for contenpt, of judging itself of what s
contempt, and of commtting for contenpt by a Warrant
stating generally that a contenpt had taken place." In
Ri chard’s case (2) the power to conmit by a general warrant
was considered as a privilege of the House and t he
observations of Lord Cairns

(1) (1869-71) L.R 3 P.C 560.

(2) 92 C L.R 157.
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in Gass's(1l) case were cited in support of that view '/ As |
have already said this view was upheld by the  Judicia
Conmittee : Queen v. Richard (2). It is of sone interest to
note that Dixon C. J. was of the opinion, as | have earlier
shown, that the power to commt was scientifically nore
properly a judicial power but nonetheless he found that it
was a privilege technically so called of the House of
Commons and so transferred to the Australian Houses by s. 49
of the Australian Constitution Act of 1901. It is also
necessary to state here that this case was of the year 1955
and shows that the viewthen held was that the right to
conmt by a general warrant was a privilege of the House. |
am pointing out this only because it has been suggested that
even if it was a privilege. it had been | ost by desuetude.
These cases show that that is not so. Fielding v. Thomas(")
al so takes the sane view
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It was said that the decisions of the Judicial Conmmttee
were not binding on us. That may be so. But then it has
not been shown that they are wong and, therefore, they are
of value at |east as persuasive authorities. The fact that
the decisions of the Judicial Commttee are not binding on
us as judgrments of a superior court is however to no
purpose. The real question for our decision is whether the

House of Conmons possessed a certain privil ege. W may
either have to take judicial notice of that privilege or
decide its existence as a matter of foreign |[|aw It is
unnecessary to decide which is the correct view. If the

former, wunder s. 57 of the Evidence Act a reference to the
aut hori sed | aw reports of England would be legitimate and if
the latter, then again under s. 38 of that Act a reference
to these reports would be justified. So in either case we
are entitled to | ook at these reports and since they contain
deci sions of one of the highest Courts in England, we are
not entitled to say that what they call a privilege of the
House of Commons of ‘their country is not a privilege unless
other equally high authority taking a contrary view is
forthcom ng.

I now come to sonme of the English cases on which the
proposition that the right to commit by a general warrant is
not a matter of privilege of the House of Comons but a
right which it possessed as a superior court is, as |
understood the argunent of |earned advocate for the High
Court, based. | will take the casesin order of date. It
will not be necessary to refer to the facts of these cases
and it should suffice to state that each of themdealt wth
the right of the House of Commons to commit by a genera
warrant. First, there is Burdett v. Abbot(4).ln this case,
inthe first court judg-

(1) (1869-71) L.R 3 P.C, 560, (2) 92 CL.R 171.

(3) [1896] A.C. 600. (4) 104 EER 501,
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ments were delivered by Ell enborough C.J. and Baylay J. Wth
regard to this case, Anson in his book at p. 189 says, "It

is noticeable that in the case of Burdett v. Abbot /'while
Bayley J. rests the claimof the House to commt on its
parity of position with the Courts of Judicature: Lord
El | enborough C.J. rests his decision on the broader ground
of expedi ency, and the necessity of such a power for the
mai nt enance of the dignity of the House." Ellenborough C J.,
therefore, according to Anson, clearly does not take the
vi ew that the House of Commobns is a court and all that Bay-
ley J. does, according to him is to put the House of

Conmons in parity with a Superior Court. |If the House of
Conmons was a court, there, of course, was no question
of putting it in parity with one. There was an appeal / from
this judgnment to the House of Lords and in that" appea

after the close of the argunents, Lord Eldon L.C. < referred
the follow ng question to the Judges for their advice, 16
VWhet her, if the Court of Common Pl eas, having adjudged an
act to be a contempt of Court, had commtted for the
cont enpt under a warrant, stating such adj udi cation
generally wthout the particular circunstances, and the
matter were brought before the Court of King’s Bench, by
return to a wit of habeas cot-pus. the return setting forth
t he war r ant , stating such adjudication of cont enpt
general ly; whether in that case the Court of King's Bench
woul d discharge the prisoner, because the particular facts
and circunstances, out of which the contenpt arose, were not
set forth in the warrant": Burdett v. Abbot(1). The Judges
answered the question in the negative. Upon that Lord El don
delivered his judgment with which the other menbers of the
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Court agreed, stating that the House of Commons had the
power to comit by a general warrant. | amunable to hold
that this case shows that Lord El don cane to that conclusion
because the House of Conmmobns was a superior court. It seens
to me that Lord Eldon thought that the House of Commons
shoul d be treated the same way as one superior court treated
another and wanted to find out how the courts treated each
ot her. | shall later showthat this is the view which has
been taken of Lord Eldon’s decision in other cases. But |
will now nmention that if Lord El don had held that the House
of Commons was a court, a constitutional |awer of Anson’s
em nence would not have put the matter in the way that |
have just read fromhis work.

Then | cone to the case of Stockdale v. Hansard(2). That

case was heard by Lord Denman C. J., Littledale J., Patteson

J. and Coleridge J. Lord Denman said, (p. 1168),

(1) 3 ER 1289. (2)112 E- R 11 12.
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"Before | finally take |leave of this head of
the argunment, | will dispose of the notion
that the House of Commons is a separate Court,
havi ng exclusive jurisdiction over t he
subj ect-matter, on which, for that reason, its
adj udication nmust be final. The argunent

pl aced the House herein on a level wth the
Spiritual Court and the Court. of Admiralty.
Adopting this analogy, it appears to nme to
destroy the defence attenpted to the present
action .... we are now enquiring whether the
subj ect-matter does fall wi t hin the
jurisdiction of the House of Commons. It is
contended that they can bring it within their
jurisdiction by declaring it so. To this
claim as arising fromtheir privileges, |
have already stated ny answer: it is perfectly
clear that none of these Courts could give
thensel ves jurisdiction by adjudgi ng that they

enjoy it."
Clearly Lord Denman did not proceed on the basis that the
Commons was a court. In fact he refers to the right "as

arising from this privilege." Then I find Littledale J.
observing at p. 1174: "But this proceeding in the House of
Commons does not arise on adverse clainms; there are no
proceedings in the Court; thereis no Judge to decide
between the litigant parties; but it is the House of Conmons
who are the only parties making a declaration of what they
say belongs to them"™ So Littledale J. also did not consider
the Commons as a court. Then cane Patteson J. who stated at
p. 1185, "The House of Commobns by itself is not the court of

Parlianment". Then again at p. 1185 he observes:
"I deny that mere resolution of the House of
Lords .... would be binding upon the Courts of
Law. ...... much | ess can a resolution of the

House of Commons, which is not a Court  of
Judi cature for the decision of any question
ei t her of law or fact between litigant
parties, except in regard to the election of
its nenbers, be binding upon the Courts of
Law. "

Lastly | come to Coleridge J. He stated at p
1196:

"But it is said that this and all other Courts
of Law are inferior in dignity to the House of
Conmons, and that therefore it is inpossible
for us to reviewits decision. This argunent
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appears to nme founded on a m sunderstandi ng of
several particulars; first, in what sense it
is that this Court is inferior to the House of
Conmons; next in what sense the House is a

Court at all."
S.C.1./65-8
520

Then at p. 1196 he stated
“I'n truth, the House is not a Court of Law at

all, in the sense in which that termcan al one
be properly applied here; neither originally,
nor by appeal, can it decide a matter in
litigation ‘between two parties; it has no

neans of doing so; it clainms no such power;
powers of enquiry and of accusation it has,
but it~ decides nothing judicially, except
where it “is itself a party, in the case of
cont enpt's. As to them no question of decree
ari ses between Courts;"

The obser'vations of Coleridge J. are of special significance

for the reasons hereafter to appear. It is obvious that

neither Patteson J. nor Coleridge J. thought that the House

of Commons was a Court or possessed any powers as such

Next in order of dateis the case of the Sheriff of

M ddl esex(1). Lord Denman, C. J. said at p. 426:
"Representative bodi es nust necessarily
vindi cate their authority by nmeans of their
own; . and those neans lie in the process of
conmittal for contenpt. This applies not to
the Houses of Parliament only, but [as was
observed in Burdett v. Abbot (14 East, 138)],

to the Courts of Justice, which, as well as
the Houses, must be liable to conti nua
obstruction and insult if they were not
entrusted with such powers. It is unnecessary

to di scuss the question whether each House of
Parliament be or be not a Court; it i's clear
t hat they cannot exercise their proper
functions wthout the power of  protecting
t hensel ves agai nst interference.. The test of
the authority of the House of Conmons in this
respect, submtted by Lord Eldon to the Judges
in Burdett v. Abbot (5 Dow, 199) was whet her
if the Court of Commopn Pl eas had adjudged  an
act to be a contenpt of Court, and conmitted
for it, stating the adjudication generally,
the Court of King s Bench, on a habeas corpus
setting forth the warrant, woul d discharge the
pri soner because the facts and circunstances
of the contenpt were not stated. A negative
answer being given, Lord Eldon, ‘with the
concurrence of Lord Erskine (who had ' before
been adver se to the exerci se of t he
jurisdiction), and without a dissentient voice
from the House, affirmed the judgnent below.
And we mnust presune that
(1) 113 E.R 419,
521
what any Court, nuch nore what either House of
Parliament, acting on great |legal authority,
takes upon it to pronounce a contenpt, is so."
This observation would support what | have said about the
judgnent of Lord Eldon in Burdett v. Abbot(1). Denman C. J.
did not think that Lord Eldon considered the House of
Conmons to be a Court for he hinself found it unnecessary to
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di scuss that question. The basis why he thought that the
House of Conmons nust possess the right to commt by a
general warrant was one of expedi ency and of confidence in a
body of that stature. Coleridge J. observes at p. 427,
"It appears by precedents that the House of
Conmmons have been long in the habit of shaping
their warrants in that manner. Their right to
adjudicate in this general formin cases of
contenpt is not founded on privilege, but
rests upon the same grounds on which this
Court or the Court of Common Pleas night
conmit for a contenpt without stating a cause
in the conmitnent. Lord Eldon puts the case
in this nmanner in Burdett v. Abbot (5 Dow,
165, 199)."
Geat reliance is placed on this observation of Coleridge J.
but I think that is due to a msconception. Coleridge J. at
p. 427 expressly affirms all that had been said by him and

the other Judges in Stockdal e v. Hansard(2). As | have
earlier. 'shown, he had there said that "in truth, the House
is not a Court of Law at all." Therefore when he said that

the right to adjudicate in the general formwas not founded
on privil ege, whatever he mght have nmeant, he did not nean
that it was founded on the House of Comrons being a court.
I think what he nmeant was that it was a right which the
House of Comobns had to possess in order to discharge its
duties properly and, therefore, not sonething conceded to it
as a sign of honour ‘and respect. He m ght also have neant
that the power was not something peculiar to the House as it
was also possessed by the courts for the same reason of
expedi ency, and, therefore, it was not a privilege, a term
which has been used in the sense of something which the
Parliament possessed and whi ch exceeded t hose possessed by
ot her bodies or individuals : Cf. My 42.

Then comes the case of Howard v. Gossett(3). It wll be
enough to refer to the judgnent of the Court of Exchequer
Chanber in appeal which begins at ‘p. 158. That judgnment was
delivered by Parke B. who observed at p. 171

(1) 3 E.R 1289. (2) 112 E.R 1112.
(3) 116 E.R 139.
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"the warrant of the Speaker is, in our opinion, valid, so as
to be a protection to the officer of the House,~ upon a
principle which, as it applies to the process and officers
of every Superior Court, nust surely be applicable to those
of the H gh Court of Parliament and each branch ofit."

Here again the House is treated as being entitled to. the
same respect as a superior court, but it is not being said
that the House is a superior court.

Lastly, | cone to Bradl augh v. Cossett(1) in whichtat p. 285
Stephen J. said, "The House of Commons is not a Court of
justice."™ | amunable to see how these authorities can be
said to hold that the power of the House of Conmons  to
conmt by a general warrant is possessed by it because it is
a superior court.

It was then said that even if the right to commit by a
general warrant cannot be said to have been possessed by the
House of ,Commobns because it was superior court, the
observations in the cases on the subject, including those to
which | have already referred, would establish that the
right springs fromsone rule of comty of courts, or of
presunptive evidence or froman agreenent between the courts
of law and the House or lastly from sone concessi on made by
the forner to the latter. | at once observe that these
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cases do not support the contention and no text-book has
taken the viewthey do or that the right is anything but a
privilege. The contention further seenms to ne to be clearly
fallaci ous and overl ooks the basic nature of a privilege of

the House of Commobns. | have earlier stated the nature of
the privilege but I will repeat it here. Al privileges of
t he House of Commopbns are based on law. That law is known as
lex Parliamenti. Hence privileges are matters which the
House of Conmons possesses as of right. |In Stockdale v.
Hansard(2) all the Judges held that the rights of the House
of Commons are based on lex Parliamenti and that law Ilike

any other law, is a law of the |and which the courts are
entitled to administer.

Now i f the privilege of committing by a general warrant, is
a right enforceable in |aw which belongs to the House of
Conmons, it cannot be a matter controlled by the rule of
comty of courts.  Comty of courts is only a self-inposed
restraint. It ~“is something which the court on its own
chooses not to do. It is really not arule of law at all

It creates no enforceable right. A/'right’ to the privilege
cannot be based on it. Besides there is no question of

(1) (1884) L.R 12 QB.D. 271

(2) 112 ER 11 12.
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comty of courts unless there are two courts, each extending
civility or consideration to the other.. Here we have the
House of Commons and the courts of law._~ The forner is not a
court and the latter needs no civility or consideration from
the House for its proper functioning. Here there is no
scope of applying any principle of comty of courts.

Next as to the privilege being really nothing nore than a
rule of presunption that a general warrant of the House of
Conmons i nprisons a person legally, so that the question of
the legality of the conmittal need not be exanmined by a
court of law, | suppose it is said that this is a
presunption which the law requires to be made. |If it is not
so, then the right of the House would depend’ on the
i ndul gence of the judge concerned and, therefore, be no
right at all. That cannot be, nor .is it said that it is so.
VWhat then ? If it is a presunption of law, what is the |aw
on which the presunption is based ? None has been pointed
out and so far as | know, none exists unless it be |ex

Parlianmenti. Once that is said, it really becomes a nmatter
of privilege for the lex Parlianmenti would not create the
presunption except for establishing a privilege: A right
created by lex Parlianenti is a privilege. This 1 have

earlier said in discussing the nature of privil eges.

Lastly, has the right its origin in agreenent  between. the
House of Commons and the courts of law, or in a . concession
granted by the latter to the former ? This is ~a /'nove
argument . | have not known of any instance where-a right,
and therefore, the law on which it is based, is created by
an agreement with courts. Courts do not create |laws at all

| east of all by agreement; they ascertain them —and
admi ni ster them For the same reason, courts cannot create
a law by concession. A court has no right to concede a
guestion of law unless the |aw already exists. | find it
i mpossible to i magi ne that any parliamentary privil ege which
creates an enforceable right could be brought into existence
by agreenment with courts or by a concessi on nade by them
Before | part with the present topic | will take the liberty
of observing that it is not for us to start new i deas about
the privileges of the House of Conmons, ideas which had not
ever been inmagined in England. Qur job is not to start an
i nnovation as to privileges by our own researches. It would
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be unsafe to base these novel ideas on odd observations in
the judgnments in the English cases, torn out of their
context and in disregard of the purpose for which they were
made. VWhat | have quoted fromthese cases will at |east
make one pause and think that these cases can furnish no
sure foundation for a novel theory as to the right of the
House of
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Conmons to conmmit by a general warrant. Researches into old
English history are wholly out of place in the present

cont ext and what is nmore, are likely to | ead to
m sconceptions. To base our conclusion as to the privileges
on researches into antiquities, will furthernore be an

erroneous procedure for the question is what the privileges
of the House of Commons were recognised to be in 1950.
Researches into the period when these privil eges were taking
shape can afford no answer to their contents and nature in
1950. The question can be answered only by ascertaining
whet her the right under discussion was treated as a
privilege of the House of Comrons by authoritative opinion
in England in the years precedi ng 1950.

| then come to the conclusion that the right to conmit for
cont enpt by a general ~warrant wth t he consequent
deprivation of jurisdiction of the courts of lawto enquire
into that commttal isa privilege of the House of Commons.
That privilege is, /in ny view, for the reasons earlier
stated, possessed by the Utar Pradesh Assenbly by reason of
Art. 194(3) of the Constitution.

It is then said that even so that privilege of the Assenbly
can be exercised only subject tothe fundamental rights of a
citizen ,guaranteed by the Constitution. ~That takes ne to
Sharma’s case(1l) As | read the judgnment of the majority in
that case, they seemto ne to hold that the privileges of
t he House of Commopns whi ch were conferred on the Houses of a
State Legislature by Art. 194(3), take precedence over
fundanental rights. The facts were these. A House of the
Bi har Legislature which also had nade no law defining its
privileges under Art. 194(3), had directed certain'parts of
its proceedings to be expunged but notwithstanding this the
petitioner published a full account of the proceedings in
his paper including what was expunged. A notice was
thereupon issued to himby the House to show cause why steps
shoul d not be taken against himfor breach of privileges of
the House. The privilege clainmed in that case was the right
to prohibit publication of its proceedings.  The petitioner
the Editor of the paper, then filed a petition under Art. 32
of the Constitution stating that the privilege did not
control his fundanmental right of freedom of speech under
Art. 19 (1) (a), and that, therefore, the House had no right
to take proceedi ngs against him He also disputed that the
House of Commons had the privilege which the Bihar - Assenbly
cl ai ned. The majority held that the House possessed the
privilege to prohibit the publication of its proceedi ngs and
that privilege was not subject to the fundamental right of a
citizen under Art.
(1) [21959] Supp. 1 S.C.R 806.
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19 (1)(a). Subba Rao J., took a dissentient view and held
that fundamental rights take precedence over privileges and
also that the House did not possess the privilege of
prohibiting the publication of its proceedings. Wth the
latter question we are not concerned in the present case.
In the result Sharma’ s(1) petition was dism ssed.
On behalf of the H gh Court two points have been taken in
regard to this case. It was first said that the nmjority
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j udgrment required reconsideration and then it was said that
in any event, that judgnment only held that the privilege
there clai med took precedence over the fundamental right of
the freedom of speech and not that any other privilege took
precedence over fundanmental rights. | amunable to accept
ei ther of these contentions.

On behal f of the Assenbly it has been pointed out that in a
reference wunder Art. 143 we have no jurisdiction to set
aside an earlier decision of this Court, for we have to give
our answers to the questions referred on the law as it
stands and a decision of this Court so long as it stands of
course lays down the law. | amunable to say that this
contention is idle. It was said on behalf of the H gh Court
that inIn re. Delhi Laws Act(1l) a question arose whether a
deci sion of the Federal Court which under our Constitution

has the sane authority as our decisions, was right. It nmay
be argued that this case does not help, for the question
posed, ~itself required the reconsideration of the earlier
judgrment. /| do not propose to discuss this matter further

for I do not feel So strongly in favour of the contention of
the Assenbly that | should differ from the view of ny
| earned brothers on this question

| feel no doubt, however, that the mjority judgment in
Sharma’s case(1l) was perfectly correct when it held that
privileges were not subject to fundanmental rights. | have
earlier set out the first three clauses of Art. 194, The
first clause was expressly nmade subject to the provisions of
the Constitution-whatever the provisions contenplated were-
while the third clause was not nade so subject. Both the
majority and the minority judgnents are agreed. that the
third clause cannot, therefore, be read as if it ‘had been
expressly made subject to the provisions of “the Constitu-
tion. For nyself, | do not think that any other reading is
possi bl e. Clause (3) of Art. 194 thus not having been
expressly made subject to the other provisions of the
Constitution, how is a conflict between it and any other
provi sions of the Constitution which may be found to exist,
to be resolved ? The majority held that the

(1) [1959] Supp. 1. S.C.R 806.

(2) [1951] S.C.R 747.
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principle of harnmonious construction has to be applied  for
reconciling the two and Art. 194(3) being a specia

provi sion nmnust take precedence over the fundanental right
nmentioned in Art. 19(1) (a) which was a general ~ provision

(p. 860). Though Subba Rao J. said that there was no
i nherent inconsistency between Art. 19 (1) (a) and Art.
194(3), he nonetheless applied the rule of harnonious
construction. He felt that since the |egislature had a w de
range of powers and privileges and those privileges can be
exercised wthout infringing the fundamental rights, the
privilege should yield to the fundanental right. Thi s
construction, he thought, gave full effect to both the
articles: (pp. 880-1). Wth great respect to the |earned
Judge, | find it difficult to follow how this interpretation
produced the result of both the articles having effect and
t hus achi eving a harnoni ous construction.

Ex facie there is no conflict between Arts. 194(3) and 19
(1) (a), for they deal with different matters. The forner
says that the State Legislatures shall have the powers and
privileges of the English House of Commons while Art. 19 (1)
(a) states that every citizen shall have full freedom of
speech. The conflict however cones to the surface when we
consider the particular privileges claimed under Art.
194(3). VWhen Art. 194(3) says that the State Legislatures
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shal |l have certain privileges, it really incorporates those
privileges in itself. Therefore, the proper reading of Art.
194(3) is that it provides that the State Legi sl atures have,
amongst other privileges, the privilege to prohibit publica-
tion of any of its proceedings. It is only then that the
conflict between Arts. 194 (3) and 19 (1) (a) can be seen

one restricts a right to publish sonething while the other
says all things may be published. | believe that is how the
articles were read in Sharma’s case(1l) by all the Judges.
If they had not done that, there would have been no question
of a conflict between the two provisions or of reconciling
them

Now if Art. 19 (1) (a) is to have precedence, then a citizen
has full liberty to publish whatever he |likes; he can
publish the proceedings in the House even though the House
prohi bited their publication.. The result of that reading
however is to wipe out that part of Art. 194(3) which said
that the State Legislatures shall have power and privilege

to prohibit -publication of their proceedings. That can
hardly be described as harnoni ous readi ng of the provisions,
a reading which gives effect to both provisions. It is a

reading which gives effect to one of the provisions and
treats the other as if it did not exist.

(1) [21959] Supp. 1 S.C-R 806.
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It is true that if Art. 19(1) (a) prevailed, it would not
wipe out all the other privileges of the House of Comons
which had to be read'in Art. 194(3). ~Thus the right of the
House to excl ude strangers remained intact even if the right
to prohibit publication of proceedings was destroyed by Art.
19 (1) (a). But this is to no purpose as there never was
any conflict between the right to exclude strangers and the
freedom of speech and no question of reconciling the two by
the rule of harnoni ous construction arose. Wen one part of
a provision alone is in conflict-wth another provision, the
two are not reconciled by w ping out of the statute book the
conflicting part and saying that the two provisions have
t hereby been harnoni sed because after such deletion the rest
of the first and the whol e of the second operate. W are
concerned with harnonising two conflicting provisions by
giving both the best effect possible and that is not done by
cutting the gordian knot by renoving the —conflicting part
out of the statute.

| agree that in view of the conflict between Art. 194(3) and
Art. 1 9 (1) (a), which arises in the nanner earlier
stated, it has to be resolved by harnonious construction
As | understand the principle, it is this. VWhen the
Legi sl ature-here the Constitutionmakers-enacted both the
provi sions they intended both to have effect. |If per chance
it so happens that both cannot have full effect, then the
intention of the legislature woul d be best served by giving
the provisions that interpretation which would have the
effect of giving both of themthe nost efficacy. This, |
believe, is the principle behind the rule of harnonious
construction. Applying that rule to Sharma’s case(l), if
the privilege clained by the Legislature under Art. 194(3)
of prohibiting publication of proceedings was given ful
effect, Art. 19 (1) (a) would not be w ped out of the
Constitution conpletely, the freedom of speech guaranteed by
the last mentioned article would remain in force in respect
of other matters. |If, on the contrary Art. 19 (1) (a) was
to have full effect, that is, to say, a citizen was to have
liberty to say and publish anything he liked, then that part
of Art. 194(3) which says that the House can prohibit
publication of its proceedings is conpletely destroyed, it
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is as if it had never been put in the, Constitution. That ,
to nmy mind, can hardly have been intended or be the proper
readi ng of the Constitution. | would for these reasons say

that the rule of harnonious construction supports the
interpretation arrived at by the majority in Sharma’s
case(1l).

Subba Rao J. gave another reason why he thought that funda-
nmental rights should have precedence over the privileges of
t he

(1) [1959] Supp. 1 S.C. R 806.
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Legislature and on this also |earned counsel for the High
Court relied in the present case. Subba Rao J. said that
that part of Art. 194(3) under which the State Legislature
clainmed the sanme privilege as those of the House of Commobns
in England, which has been called the second part of this
cl ause, was obviously a transitory provision because it was
to have effect until the Legislature nade a | aw defining the
privileges as the Constitution-nakers must have intended it
to do. " He added that if and when the Legislature nade that
law that would be subject to the fundamental rights and it
woul d be strange if provisions which were transitory were
read as being free  of those rights. The majority in
Sharma’s case(1l) no doubt said wi thout any discussion that
the law made under Art. 194(3) would be subject to al

fundanental rights. Learned advocate for the Assenbly
however contended before us that that view was not
justified. In the present case it seens to ne it makes no

di fference whatever view is taken. ~Assunme that the | aw made
by a Legislature defining its privileges has to be subject
to fundamental rights.  But that will be so only because
Art. 13 says so. Really the | aw nade under Art. 194(3) is
not to be read as subject to fundanental rights; the
position is that if that lawis in conflict wth any
fundanental right, it is as good as not nade at all. That
is the effect of Art. 13. The argument that since the |aws
made under Art. 194(3) are subject to fundanmental rights, so

nmust the privileges conferred by the second part of cl. (3)
be, is therefore based on a m sconception. Article 13 nakes
a law bad if it conflicts with fundamental rights. It

cannot be argued that since Art. 13 nmight make laws nmmde
under cl. (3) of Art. 194 void, the privileges conferred by

the second part of that clause nmust also be void. Article
13 has no application to a provision in the Constitution
itself. It governs only the laws nmde by a State

Legi slature which Art. 194(3) is not. Therefore, | do not
see why it nust be held that because a |aw defining-
privileges if made, would be void if in conflict wth
fundanental rights, the privileges incorporated in  Art.
194(3)-1 have already said that that is how the second Dart
of Art. 194(3) has to be read-nust al so have been i ntended
to be subject to the fundanental rights. |If such was the
intention, cl. (3) would have started with a provision that
it would be subject to the Constitution. The fact that in
cl. (1 ) the words 'subject to the provisions of this
Constitution’ occur while they are onmtted fromcl. (3) is a
strong indication that the latter clause was not intended to
be so subject. Furthernmore, that could not have been the
i ntenti on because then the privilege with which the present
case is concerned, nanely, to commt for contenpt by a
genera

1. [1959] Supp. 1 S.C.R 806.
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warrant wi thout the committal being subjected to the review
of the court, would be w ped out of the Constitution for the
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fundanental right required that the legality of every
deprivation of liberty would be exami nable in courts.

It was al so said that fundanental rights are transcendental.
I do not know what is nmeant by that. If they are
transcendental that must have been because the Constitution
made them so. The Constitution no doubt by Art. 13 nakes
| aws nade by the Legi slatures subject to fundanental rights,

but | do not know, nor has it been pointed out to us, in
what other way the Constitution nakes the fundamental rights
transcendent al . W are not entitled to read into the

Constitution things which are not there. W are certainly
not entitled to say that a specific provision in the
Constitution is to have no effect only because it 1is in
conflict with fundanmental rights, or because the latter are
from their nature, ~though not expressly nade S0,
transcendent al .

Then as to the second part of Art. 194(3) being transitory,
that depends on what the intention of the Constitution-
makers was. No doubt it was provided that when the |aw was
nmade by the Legi slature under the first part of Art. 194(3)
the privileges of the House of Commobns enjoyed under the
latter part of that provision would cease to be avail able.
But | do not see that it follows fromthis that the second
part was transitory. There is nothing to show that the
Constitution-nmakers intended that the Legislature should
nake its own law defining its privileges. The Constitution-
nmakers had before them when they nade the Constitution in
1950, nore or less simlar provisions in the Australian
Constitution Act, 1901 and they were aware that during,
fifty vyears, |laws had not been made in Australia defining
the privileges of the Houses of the Legislatures there but
the Houses had been content to carry onwith the privileges
of the House of Commons conferred on- them by ' their
Constitution. Wth this exanple before them| have no rea-
son to think that our Constitution-nmakers, when they nade a
simlar provision in our Constitution, desired that our
Legi sl atures should make | aws defining their own privileges
and get rid of the privileges of the House of Commons
conferred on them by the second part of Art. 194(3). 1 think
it right also to state that even if the rights conferred by
the second part of Art. 194(3) were transitory, that would
not justify a reading the result of which would be to delete
a part of it fromthe Constitution

It is necessary to notice at this stage that in  Ganupati
Keshav Ram Reddy v. Nafisul Hassan(1l) his Court held the
arrest of

(1) AIl.R 1954 S.C 636
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a citizen under the Speaker’s order for breach of privilege
of the Uttar Pradesh Assenbly without producing himbefore a
nmagi strate as required by Art. 22 (2) of the Constitution
was a violation of the fundanental right nentioned ' there.
Reddy’s case(1l) states no reason in support of the  view
t aken. Subba Rao J., though he noticed this, nonetheless
felt bound by it. The majority did not do so observing that
the decision there proceeded on a concession by counsel. In
this Court |earned Advocate for the H gh Court said that
there was no concession in the earlier case. | notice that
Das C J." who delivered the judgnent of the majority in
Sharma’s case(1l) was a nenber of the Bench which decided
Reddy’s case(1). |If the decision in Reddy’'s case(-') was
not by concession at least in the sense that the |earned
advocate was unable to advance any argunment to support the
contention that privilege superseded fundanental right, it
would be strange that the point was not discussed in the
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judgrment. However all this may be, in view of the fact that
it does not seemfromthe judgment to have been contended in
Reddy’ s case(1l) that the second part of Art. 194(3) created
privileges which took precedence over the fundanental
rights, as the judgment does not state any reason in support
of the view taken, for nyself | have no difficulty in not
following Reddy’'s case(1l) especially as the mgjority in
Sharma’s case(1l) did not followit.
It was also said that the privileges were only intended to
make the Legislatures function smoothly and  without
obstruction. The main function of the Legislatures, it was
poi nted out, was the making of |aws and the object of the
privileges was to assist inthe due discharge of that
function. It was contended that if the laws nade by a
Legi sl ature, for the making of which it primarily exists,
are subject to fundanental rights, it is curious that
somet hing which isancillary to.that primry function should
be free of them | find nothing strange. in this. Laws
made by 'a Legislature are subject to fundanmental rights
because ‘the Constitution says so. The privileges are not
subj ect because they are conferred by the Constitution
itself and have neither been nmade so subject nor found on a
proper interpretationto be such

| believe | have now di scussed all the reasons advanced in
support of the view that the majority decision in Sharma’s

case (2) was erroneous. As | have said, | amnot persuaded
that these reasons are sound.

C. 636. (2) [1959] Supp. 1 S.C.R 806.
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In R K Karanjia v. The Hon*ble M. M Anantasayanam
| yyangar, Speaker, Lok Sabha (W P. No. 221 of 1961 unreport-
ed), which was a petition under Art. 32 of the Constitution

a Bench of seven Judges of this Court was asked to
reconsider the Correctness of the majority decision in
Sharma’s case(1l) but it considered that decision to be
correct and refused to admt the petition. This is  another
reason for holding that Sharma’'s case (1) was correctly

deci ded.
I now come to the other contention concerning Sharnma’s
case(1). It was said that all that the nmgjority judgnent

held in that case was that the privilege of prohibiting
publication of its proceedings conferred on a Legi sl ature by
the second part of cl. (3) of Art. 194 was not subject to
the fundanmental right of freedom of speech guaranteed by
Art. 19 (1) (a) It was pointed out that that case did not
say that all the privileges under the second part —of Art.
194(3) woul d take precedence over all fundamental rights.
It was stressed that Das C.J. dealt wth ‘the argunent
advanced in that case that Art. 21 would be violated by the
exercise of the privilege of the House to commt for
contenpt by stating that there would be no violation of Art.
21 as the arrest would be according to procedure established
by |aw because the arrest and detention would be according
to rules of procedure franed by the House under Art.  208.
It was contended that the majority therefore held that the
fundanental right guaranteed by Art. 21 would take pre-
cedence over the privilege to commt.

This <contention is also not acceptable tone. No doubt
Sharma’s case(-') was concerned with the conflict between
Art. 19 (1) (a) and the privilege of the House under the
second part of Art. 194(3) to prohibit publication of its
proceedi ngs and, therefore, it was unnecessary to refer to
the other fundanental rights. The reason, however, which
led the majority to hold that the conflict between the two
had to be resolved by giving precedence to the privilege
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would be available in the case of a conflict between many
other privileges and many other fundanental rights. Now
that reason was that to resolve the conflict, the rule of
har moni ous construction had to be applied and the result of
that woul d be that fundanental rights, which in their nature
were general, had to yield to the privileges which were
special. The., whole decision of the magjority in that case
was that when there was a conflict between a privilege
created by the second part of Art. 194(3) and a fundanenta

right, that conflict should be resol ved by harnonising the
two. Tne decision would apply certainly to the conflict

(1) [21959] Supp. 1 S.C.R 806.
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between the privilege of conmmttal to prison for contenpt by
a general warrant without the validity of that warrant being
reviewed by a court of law and the fundanmental rights
guaranteed by Arts. 21,22 and 32. The mgjority judgnent
woul d be authority for holding that the conflict should be
solved by a harnmonious construction. |Indeed that was the
view of the mnority also. ~The difference was as to the
actual construction.

Das C.J. no doubt said that there was no violation of Art.

21 in Sharma’s case(1) because the deprivation of liberty
was according to procedure established by |aw. That was, to
ny mnd, only an alternative reason, for he could have dealt
with that point on the sane reason on which he said that the
fundanental right under Art. 19 (1) (a) nmust yield to the
privilege of the House to prohibit publication of its
proceedi ngs, nanely, by the application of the rule of
har moni ous construction. He coul d have said by the sane
logic that he wused earlier, that the fundanental right
guaranteed by Art. 21 was general and the privilege to
detain by a general warrant was a special provision and
nmust, therefore, prevail. | amunable to hold that by
dealing with the argument based on Art. 21 in the manner he
did, Das C. J. held that the fundanental right under Art. 21
took precedence over the privilege of conmttal by a genera

warrant which the Legislature possessed under the second
part of cl. (3) of Art. 194. |If he did so, then there would
be no reason why he should have held that fundamental right
of freedom of speech should yield to the House' s privilege
to stop publication of its proceedings. Another reason - for
saying that Das CJ. did not hold that Art. 21 took
precedence over the privilege to commt by a general warrant
is the fact that he held that Reddy’s case(l) was wongly
deci ded. That case had held that Art. 22 had precedence
over the privilege of conmttal. |If Art. 22 .did not have
precedence, as Das C J. nust have held since he did not
accept the correctness of Reddy’'s case(2), no nore could he
have held that Art. 21 would have precedence over the
privilege to commt for contenpt.

Sone reference was nade to cls. (1) and (2) of Art. 194 to
show that Sharma’s case (1) decided that Art. 19 (1) (a)
alone had to yield to the privilege conferred by the second
part of cl. (3) of Art. 194, but | do not think that the
majority decision in Sharna’s case(l) was at all based on
those clauses. These clauses, it will be renenbered, dealt
with freedom of speech in the House. Das C J., referred to
them only because sonme argunents, to which it is unnecessary
now to refer, had been advanced on the basis of these

(1) [1959] Supp. 1 S.C.R 806.

(2) AI.R 1954 S.C. 636.
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cl auses for the purpose of showing that the privileges were
subject to the fundanmental right of freedom of speech. Both
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the mnority and the npjority judgnents were unable to
accept these argunents. Indeed the question in that case
concerned the power to affect a citizen's freedom of speech
outside the House and cls. (1) and (2) only deal wth
freedom of speech of a nenber in the House itself and with
such freedomthat case had nothing to do.

In this Court sone discussion took place as to the neaning
of the words "subject to the provisions of thein cl. (1)

of Art. 194. These words can, in ny view, only refer to

the provisions of the Constitution |aying down the procedureto

be observed in the House for otherwise cls. (1) and (2) wll
conflict with each other. | wll now nake a digression and
state that |earned advocate for the Assenbly pointed out
that in Art. 194 the Constitution nakers treated the |iberty
of speech of a nenber differently by expressly providing for
it incls. (1) and (2) and by providing for other privileges
that is, privileges other than that of the freedom of speech
-in the House, in cl. (3). He said that the reason was that
if the freedom of speech in the House was conferred by cl
(3) it would be controlled by |aw made by the |egislature
and then the party in power mght conceivably destroy that
freedom The intention was that the freedomof speech in
the House shoul d be guaranteed by the Constitution itself so
as to be beyond the reach of any inpairnment by any |law made
by the legislature. 1 think that is the only reason why
that freedomwas treated separately in-the Constitution in
cls. (1) and (2) of Art. 194. Therefore those clauses have
nothing to do with the case in hand. ~Nor had they anything
to do wth the decision in Sharma’s case. 'Me result is
that in my judgnent Sharma’s case covers the present case
and cannot be distinguished fromit.

For the reasons earlier stated | come to the concl usion that
when there is a conflict between a privilege conferred on a
House by the second part of Art. 194(3) and a fundanental
right, that conflict has to be resolved by harnonising the
two provisions. It would be wong to say that the
fundanental right nust have precedence over the privilege
sinmply because it is a fundanmental right or for any / other
reason. In the present case the conflict is between the
privilege of the House to conmit a person for contenpt with-
out that commttal being |liable to be exani ned by a court of
| aw and the personal liberty of a citizen guaranteed by Art.
21 and the right to nove the courts in enforcenent of that
right wunder Art. 32 or Art. 226. |If the right to nove the
courts in enforcenent of the fundamental ~right is given
precedence, the privilege which provide, %
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that if a House conmits a person by a general warrant . that
conmittal would not be reviewed by courts of law, will /|ose
all its effect and it would be as if that privilege had not
been granted to a House by the second part of Art. - 194(3).
This, in my view, ,cannot be. That being so, it @ would

foll ow that when a House comrits a person for contenpt by a
general warrant that person would have no right to approach
the courts nor can the courts sit in judgment over such
order of conmittal. It is not nmy intention to state that
there may not be exceptions to the rule but | do not propose
to enter into discussion of these exceptions, if any, in the
present ,case. The exi stence of those exceptions may be
supported by the observations of Lord Ellenborough C.J. in
Burdett v. Abbot(1l). My at p. 159 puts the matter thus:
"Lord Ellenborough C. J., left open the possibility that
cases nmight arise in which the courts would have to decide
on the validity of a conmittal for contempt where the facts
di splayed in the return could by no reasonable interpreta-
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tion be considered as a contenpt"”.

| think | have now sufficiently discussed the law on the

subj ect and may proceed to answer the questions stated in

the order of -reference.
Question No. 1.-Wether, on the facts and cir-
cunstances of the case, it was competent for
the Lucknow Bench of the High Court of Utar
Pr adesh. consisting of the Hon ble Shri
Justice N. U Beg and the Hon' ble Shri Justice
G D. Sahgal, to entertain and deal with the
petition of Shri Keshav Singh challenging the
legality of the sentence of i mpri sonnment
i nposed upon himby the Legislative Assenbly
of Uttar Pradesh for its contenpt and for
infringenment of its privileges and to pass
orders releasing Shri Keshav Singh on bai

pendi ng t he disposal of his said
i on.
This question should, in nmy opinion, be answered in the
af firmative: The Lucknow Bench was certainly conmpetent to
deal with_ ,habeas corpus petitions  generally. The only

point raised by the Assenbly is that it has no jurisdiction
to deal with such petitions when the detention conpl ai ned of
is under a general ‘warrant issued by the Speaker. But the
Lucknow Bench had to find out whether  the detention of
Keshav Singh was by such a warrant before it could throw out
the petition on the ground of want ~of jurisdiction. The
petition did not show that the detention was under a genera
war r ant . That would have appeared when the Speaker of the
Assenbly and the jailor who were respondents-to the petition
made

(1) (1811) 14 East |. 152: 104 E.R 501.
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their return. That stage had not come~ when the | Lucknow
Bench dealt with the petition and made orders on it. Till

the Lucknow Bench was apprised of the fact that the
det ention conpl ai ned of was under ‘a general warrant, it had
full conpetence to deal with the petition and nake orders on

it. It was said that the order for bail was illegal because
inlaw release on bail is not permtted when inprisonment is
for contenpt. | do not think this is a fit occasion for

deciding that question of |aw for even if the order for bai
was not justifiable in |aw that woul d not otherw se ~affect
the conpetence of the Bench to nake the order. |~ do not
suppose this reference was intended to seek an answer on the
guestion whether in a habeas corpus petition where the
i mprisonnent is for contenpt, the law pernits a rel ease on
bail ..
Question No. 2.-Wether, on the facts and cir-
cunstances of the case, Shri Keshav Singh by
causing the petition to be presented  on his
behalf to the Hi gh Court of Utar Pradesh as
aforesaid, Shri B. Solomon, Advocate, by
presenting the said petition and the said two
Hon’ bl e Judges by entertaining and dealing
with the said petition and ordering t he

rel ease of Shri Keshav Singh on bail pending
di sposal of the said petition committed
contenmpt of the Legislative Assenbly of Uttar
Pradesh.

The first thing | observe is that the question whether there
is a contenpt of the Assenbly is for the Assenbly to
deternmine. |If that deternination does not state the facts,
courts of law cannot review the legality of it. Having made
that observation, | proceed to deal with the question.

petit
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The question should be answered in the negative. | suppose
for an act to anmpunt to contenpt, it has not only to be
illegal but also wilfully illegal. Nowin the present case
it does not appear that any of the persons nentioned had any
know edge that the inprisonment was under a general warrant.

That being so, | have no material to say that the
presentation of the petition was an illegal act nuch less a
wilfully illegal act. No contenpt was, therefore, conmitted

by the Hon’ bl e Judges or B. Sol onon or Keshav Singh for the
respective parts taken by them in connection with the
petition.

Question No. 3.-Wether on the facts and cir-

cunstances \ of the case, it was conpetent for

the Legislative Assenbly of Uttar Pradesh to

direct the production of the said two Hon'ble

Judges and Shri B. Sol onon,

Sup.C.1./65-9
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Advocate, before it in custody or to call for

their explanation for its contenpt;
It wll be remenbered that, according to the recitals, the
resolution of March 21,1964 which directed the production
of the Hon ble Judges in custody stated that they had
committed contenpt of the House by what  they respectively
did in connection with Keshav Singh's petition of March 19,
1964 and that the Assenbly disputes that the resolution so
provi ded. We have however to answer the question on the
facts as stated ‘in the order of ~reference and have no
concern with what may be the correct facts. For one thing,
it would not be conpetent for the Assenbly to find the
Hon’ bl e Judges and B. Solonmobn to be gquilty ~of - contenpt
without giving thema hearing. Secondly, in the  present

case | have already shown that they were not so. guilty.
That being so, it was not conpetent for the Assenbly to
direct their production in custody. It has to be noticed

that in the present case the Assenbly had directed the
production of the Hon' ble Judges not for the purpose of
hearing themon the question of contenpt but on the  basis
that they had comritted a contenpt. It is unnecessary,
therefore, to discuss the question of the privilege of the
House to "cause persons to be brought in custody to the Bar
to answer charges of contempt”. See May p. 94.
Furthernore, the Assenbly had nodified its resolution to
have the Judges, Sol onbn and Keshav Singh brought under
custody and asked only for explanation from the Hon ble
Judges and B. Solonmon for their conduct. Ther ef or e,
strictly speaking, the question as to bringing them in
custody before the House does not arise on the facts of  the
case.
As to the conpetence of the Assenbly to ask for explanation
fromthe two Judges and B. Solonon, | think it had: - That is
one of the privileges of the House. As it has power to
commit for contenpt, it nust have power to ascertain. facts
concer ni ng contenpt.
Question No. 4.-Wether, on the facts and cir-
cunstances of the case, it was conpetent for
the Full Bench of the Hgh Court of Utar
Pradesh to entertain and deal wth t he
petitions of the said two Hon' bl e Judges
and Shri B. Sol ombn, Advocate and to pass
interimorders restraining the Speaker of the
Legi slative Assenmbly of Utar Pradesh and
ot her Respondents to the said petitions from
i mpl ementing the aforesaid direction of the
sai d Legislative Assenbly;
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I  would answer the question in the affirmative. The Ful
Bench had before it petitions by the two Judges and B
Sol onon
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conplaining of the resolution of the Assenbly finding them
guilty of contenpt. | have earlier stated that on the facts

of this case, they cannot be said to have been so quilty.
It would follow that the Full Bench had the power to pass
the interimorders that it did.
Question No. 5.-Whether a Judge of a High
Court who entertains or deals with a petition
chal | engi ng any order or decision of a

Legi sl ature i mposing any penalty on the
petitioner or issuing any process agai nst the
petitioner foor its cont enpt or for

infringenent of its privileges and imunities
or who passes any order on such petition
commits - contenpt of the said Legislature and
whet her the said Legislature is conpetent to
take proceedi ngs against such a Judge in the
exerci se and enforcenent of its power s,
privil eges and inmunities.
This is too general a question and is not capable of a
single, answer; the answers would vary as the circunstances
vary, and it is not possible to imagine all the sets of
circunstances. Nor do | think we are called upon to do so.
As | earned advocates for the parties said, this question hag
to be answered on the facts of this case. On those facts
the question has to be answered in the negative.
| propose nowto refer to an aspect of the case on which a
great deal of arguments had been addressed at the bar. That

concerns the Iliability of a Judge for contenmpt. If | am
right in what | have said earlier, a judge ' has no
jurisdiction to interfere with a commitnent by a House under
a general warrant. |f he nakesan order which interferes
with such a commtnent, his action would be wi t hout
jurisdiction. It would then bea nullity. Any / officer
executing that order would be interfering with the comitta

by the House and such interference would be illegal because
the order is without jurisdiction and hence a nullity. | f

the House proceeded against himin contenpt, a Court of Law
could not, in any event, have given himany relief based on

that order. It may be that the Judge by nmking such an
order would be commtting contenpt of the House for by it he
would be interfering with the order of the House illegally
and wholly wi thout jurisdiction. The question however to
which | wish nowto refer is whether the judge, assum ng
that he has commtted contenpt, can be nmade liable for it by
the House. |In other words, the question is-, has the  Judge

i Mmunity agai nst action by the House for contenpt committed
by him? If his order was | egal, then, of course, “he would
not have committed contenpt and question of immunity for him
woul d not ari se.
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It was said on behalf of the H gh Court that even assum ng
that a Judge can commit contenpt of a House, he has fully

i munity. This was put first on the scheme of t he
Constitution which, it was said, favoured conplete judicia
i ndependence. It was next pointed out that under our

Constitution Judges cannot be renoved from office except by
the process of inpeachrment under Art. 124(4), that is, by
the order of the President upon an address by each House of
Parliament supported by a certain mgjority. Rel i ance was
then placed on Art. 211 of the Constitution which prohibits
di scussion in the Legislature of the conduct of a Judge in
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the discharge of his duties and it was said that this

indicated that a Judge cannot be liable for contenpt,
because to nmake him so liable his conduct has to be
di scussed. It was however conceded that Art. 211 did not

gi ve an enforceable right in view of Art. 194(2) but it was
said to indicate the intention of the Constitution-makers
that a Judge is to be imune fromliability for contenpt of
the Assenbly.

The correctness of these contentions was challenged on
behal f of the Assenbly. Wth regard to the point of
judicial independence, it was said that it would hardly have
been intended that a Judge should have i mMmunity even though
he deliberately commtted contenpt of a House. It was
pointed out that the contenpt would be deliberate, because
the Judge woul d know that in the case of a general warrant
he had no jurisdiction to proceed further

As regards the argument based on the irrenpvability of
Judges except in the manner provided, it was said that that
had nothing to do with imunity for contenpt. It was
pointed ‘out that the Constitution provided for State
autonony —~and it could not have been intended that when a
Judge conmitted contenpt of a State Legislature, the only
remedy of that body would be to approach the Centra
Parliament with a request to take steps for the renoval of
the Judge. That would, also seriously inpair the dignity of
the State Legislature. The grant of relief, in such a case
woul d depend on the sweet-will of the Central Parlianment and
relief would be unlikely to be obtained particularly when
the parties in power in the State and. the Centre, were as
m ght happen, different. The irrenovability of the Judges
was not, it was said, intended to protect their deliberate
wongful act but only to secure their independence ' agai nst
illegal interference from powerful influences. It was
argued that the immnity of a Judge would also put the
of ficers of the court who would be bound to
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execute all his orders, in a  helpless and precarious
condition, for they have to carry out even illegal orders of
the Judges and thereby expose thenselves to the risk of
puni shrent legitimately inposed by an  Assenbly. It was

lastly said that if independence of the Judges was necessary
for the good of the country, so was the independence of the
Legi sl atures.

In regard to Art. 211, it was observed that it did not  at

all indicate an intention that the Judges would not be
liable for contenpt comitted by thenselves. Its main
object, it was contended, was to permt the freedom of

speech guaranteed by Art. 194(1) to be restrained in a
certain nmanner. Furthernore, it was pointed out that  Art.
211 woul d not bar a discussion unless it was first ~decided
that that discussion related to the conduct of a “Judge in
the discharge of his duties, a decision which would often be
difficult to make and in any case the decision of the House
woul d not be open to question in a court of law, for it is
one of the privileges of the House of Commbns which a State
Legi slature has obtained under Art. 194(3) that it has
absolute control of its internal proceedings: (see Bradl augh
v. Cosset). On all these grounds it was contended that our
Constitution did not confer any imunity on a Judge for an
admtted contenpt conmitted by him It was pointed out that
in England judicial officers, including Judges of superior
courts, did not have that imunity and reference was nade to
Jay v. Tophanm(1l) and case of Brass Crossby(2).

| amnot sure that | have set out all the arguments on this
guestion but what | have said will give a fair idea of the
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conpeting contentions. For the purpose of this case, | do
not think it necessary to go into the nerits of those
contenti ons. The questions that arise on the facts of the
reference can, in ny view, be answered wi thout pronouncing
on the question of immnity of Judges. It is often nuch
better that theoretical disputes should be allowed to lie
buried in learned tracts and not be permtted to soil our
daily lives. 1t would not require much strain to avoid in

practice circunstances which give rise to those disputes.
In Engl and they have done so- and there is no reason why in
our country also that would not happen. | strongly fee
that it would serve the interest of our country much better
not to answer this question especially as it has really not
arisen. | do hope that it will never arise.

(1) 12 Howell's State Trials 82 1.

(2) 19 Howell’s State Trials 1138.
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| think'it rightto nmention that M. Verma appearing for the
Advocat e- General of Bihar raised a point that this reference
was i nconpetent or at |east should not be answered. He said
that a reference can be nmade, by the President only when he
needed the advice of this Court with regard to difficulties
that he mght feel in the discharge of his duties. M.
Verma’s contention was that the questions in the reference
related to matters which did not concern the President at

all. He said that the advice given by us on this reference
will not solve any difficulty with which the President may
be faced. On the other side, it was contended that the

President mght consider the anendnment of the Constitution
in the light of the answers that he mght receive from this
Court. M. Verma replied to this answer to his-argunment by
saying that it was not for the President to  consider
amendnents of the Constitution and that it was 'not the
object of Art. 143 that this Court should be consulted for
the purpose of initiating legislation. | amunable to say
that M. Verma's contention is wholly unfounded but | do not
propose to express an opinion on that question’ in the
present case.

Before | conclude, | must say that I feel extrenely unhappy
that the circumstances shoul d have taken the turn that they
did and that the reference to this Court by the  President

should have been rendered necessary. Wtha little nore
tact, restraint and consideration for others. the situation
that has arisen could have been avoided. | feel ~no doubt

that Beg and Sahgal JJ. woul d have disni ssed the petition of
March 19, 1964 after they had possession of the full~ facts.
| regret that instead of showi ng that restraint ~which the
occasi on call ed for, particularly as the or der of
i mprisonnent chall enged was expressly stated to  have / been
passed by a body of the stature of the Assenbly for contenpt
shown to it, a precipitate action was taken. No doubt there
was not rmuch tine for waiting but Keshav Singh could not
force the hands of the Court by coming at the |last nonent.
The result of the order of the Hon ble Judges was  no
interfere with a perfectly legitimte action of the Assenbly
in, a case where interference was not justifiable and was
certainly avoidable. On the other hand, the Assenbly could
have al so avoided the crisis by practising restraint and not
starting proceedings agai nst the Judges at once. It mght
have kept in mnd that the Judges had difficult duties to
perform that often they had to act on inperfect materials,
and errors were, therefore, possible. It could have
realised that when it placed the facts before the Judges,
its point of view would have been appreci at ed and
appropriate orders
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nmade to undo what had been done in the absence of full mate-

rials. Such an action of the Assenbly woul d have enhanced

its stature and prestige and hel ped a harnoni ous worki ng of
the different organs of the State.

I wish to add that I am not one of those who feel that a
Legi slative Assenbly cannot be trusted with an absolute
power of committing for contenpt. The Legislatures have by
the Constitution been expressly entrusted with nuch nore
i mportant things. During the fourteen years that the
Constitution has been in operation, the Legislatures have
not done anything to justify the viewthat they do not
deserve to be trusted with power. | would point out that
though Art. 211 is not enforceable, the Legislatures have
shown an admirable spirit of restraint and have not even
once in all these years discussed the conduct of Judges. W
must not lose faith in our people, we nust not think that
the Legislatures would msuse the powers given to them by
the Constitution or that safety lay only in judicia
correction.~ Such correction nmay produce friction and cause
nore harmthan good. |In a nodemState it is often necessary
for the good of the country that parallel powers should
exist in different authorities. It is not inevitable that
such powers will clash. ~ It would be defeatismto take the
view that in our country nmen would not be available to work
these powers snoothly and in the best” interests of the

people and w thout producing friction.” | ~sincerely hope
that what has happened will never happen again and our
Constitution wll be worked by the different organs of the

State amcably, w sely, courageously and in‘the spirit in
whi ch the makers of the Constitution expected themto act.
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