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The respondent was found guilty of offence under Section 18 of The
Nar coti ¢ Drugs and Psychotropi ¢ Substances Act, 1985 (for short, 'the NDPS
Act’) by Sessions Judge and sentenced to undergo rigorous inprisonnment for 10
years and fine in the sumof Rs.1,00,000/- and in default of paynent of fine to
undergo further rigorous inprisonnment for two years. The Hi gh Court, by the
i mpugned judgnment, has set aside-the conviction of the respondent. The State is in
appeal on grant of |eave.

Briefly, the case of the prosecution is that the respondent was apprehended

at a bus stand on 28th July, 1994 by PW7 (Hukam Singh), Head Constabl e

Munshi Ram and few ot hers who suspected that he was carryi ng opi um because of
smell conming fromhis bag. Head Constabl'e Munshi Ramt el ephonical |y inforned
PW8 (Prem Thakur), Deputy Superintendent of Police /SHO Police Station Sadar
Mandi about the apprehension of theaccused. PWS8 went to the spot and inquired
fromthe accused about his willingness to be searched by the Police or by a

Magi strate. The accused showed his willingness to be searched by the police.
PW 8 conducted the search of the accused and found opi'um whi ch was bei ng

carried in a bag. On the recovery, opium was wei ghed and was found to be 360
gnms. Two sanples of the opiumwere separately made in two parcels. The
remai ni ng opiumwas put into the third parcel. Al the three parcels were seal ed.
One of the sanples was sent to the |aboratory at Kandaghat for chem cal analysis
and the Assistant Chenical Exam ner opined vide report (Exhibit PF) that the
sanpl e was that of opium

The High Court has acquitted the respondent primarily on two grounds.

One \026 the report (Exhibit PF) has to be excluded from consideration and in
absence thereof, there is no other evidence to establish that the material recovered
fromthe possession of the accused was opium The second ground i s non-

conpli ance of Section 50 of the NDPS Act.

"Opiunm is defined in Section 2(xv) of the NDPS Act. Section 8 of the Act,
inter alia, prohibits the possession of any narcotic drug or psychotropic substances.
Section 9 relates to the power of the Central Covernment to permt, control and
regul ate the cultivation, protection etc. of narcotic drugs and psychotropic
subst ances subject to the provisions of Section 8  Section 10 relates to the power
of the State Government to permt, control and regulate, subject to the provisions
of Section 8, the possession, consunption and use of opium and other materia
mentioned therein. Section 76 is the rule making power of the Centra
CGovernment for carrying out objects of the Act. Cause (df) of sub-section 2 of
Section 76 relates to the power to make rules providing for the drawi ng of sanples
and testing and anal ysis of such sanples.

In exercise of the powers conferred by Section 9 read with Section 76 of the
NDPS Act, the Central Governnent has nmade the Narcotic Drugs and
Psychot ropi ¢ Substances Rules, 1985 (for short, "the NDPS Rules’). Rule 2(c)
defines the expression ’'Chem cal Examiner’ to nean the Chem cal Exani ner or
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Deputy Chief Chem st or Shift Chemi st or Assistant Chem cal Exam ner
CGovernment Opi um & Al kal oi d Wrks, Neenuch or, as the case nmay be

Ghazipur. Chapter |1l of the NDPS Rules relates to opium poppy cultivation and
producti on of opium and poppy straw. Rules 5 to 34 are in Chapter I1l. Rule 17
provi des the procedure for sending Opi um suspected to be adulterated to the
Covernment Opium Factory. It provides that when opiumdelivered by a

cultivator to the District Qpium Oficer or any other officer authorized in this
behal f, is suspected of being adulterated with any foreign substance, it shall be
forwarded to the Government Opium Factory separately, after it is properly seal ed
in the presence of the cultivator and the concerned Lanbardar. Rule 22 relates to
confiscation of adulterated opium It provides that all such opiumreceived
separately under Rule 17, if found to be adulterated on exami nation by the

Chemi cal Exam ner in the Governnment Opium Factory nmay be liable to

confiscation by the General Manager. The Hi gh Court has held that since the
sanpl e in question was not exani ned by the Chem cal Exam ner as postul ated by

Rul e 2(c), the opinion (Exhibit PF) given by Chenical Exam ner of Kandaghat

| aborat ory cannot be taken into consideration and in absence thereof, it cannot be
held that the material allegedly recovered fromthe respondent was opi um
According to the H gh Court, the Chem cal Exam ner of Kandaghat Laboratory

does not ‘come within the definition of expression 'Chenm cal Exam ner’ under

Rule 2(c).  For its view, the High Court has relied upon a Division Bench decision
of the same High Court reported in State of H P. v. Bikho Ram[ILR 1995 (2) HP
(Vol .24) 1645]. In the said decision, the opinion of the Chem cal Exam ner

Karnal was excl uded fromconsideration since the said Chem cal Exam ner did not
cone within the purview of Rule 2(c). The Division Bench did not exam ne the

scope and purport of /Chapter Ill in general ‘and that of Rules 17 and 22 of the
NDPS Rul es, in particular. The question whether there was any obligation to send
the illegally possessed opiumto the Chenical Exanminer within the nmeani ng of

Rul e 2(c) was not considered.

Rul e 2(c) of the NDPS Rul'es has to be read in conjunction with Chapter 111
of the said Rules including Rules 17 and 22. These Rul es show that when the
opiumis delivered by the cultivator tothe District . Opium O ficer, if suspected of
being adulterated with any foreign substance, it shall be forwarded to the
CGovernment Opium Factory. Chapter 111 relates to analysis of sanples of lawfully
cultivated and produced opium __Rule 22 provides for confiscation if opiumon
exam nati on by the Chem cal Exam ner is found to be adulterated. There is no
provision in the NDPS Act or Rules debarring chemical analysis of opiumfound
to be in illegal possession of an accused contrary 'to the provisions of the Act and
sei zed, in any other |aboratory which nmay be authorized to anal yse the sanple.
There is also no requirenent that such opi umnust be exam ned by the Chenica
Exam ner within the nmeaning of Rule 2(c).

In the present case, two notifications \026 one dated 14th April, 1982 and the
other dated 9th April, 1984 issued by Governnent of Hinmachal Pradesh have been
extracted in the inpugned judgnent. By notification dated 14th April, 1982 issued

in the name of the CGovernor, Hi nmachal Pradesh, the public analyst, Hi macha
Pradesh Food and Drugs Laboratory Kandaghat, District Solan was appoi nted as
Chemi cal Exam ner for the whole State of H machal Pradesh with i medi ate
effect in public interest. By notification dated 9th April, 1984, the setting up of
conposite testing | aboratory at Kandaghat, District Sol an, H machal Pradesh for
anal ysing/testing sanples taken fromvarious departnents nentioned in the
notification under various Acts/Rules was ordered with inmediate effect.” The
Pol i ce departnent is one of the departments nentioned therein. The notification
inter alia, provides that functions of the |aboratory i's testing of sanples, sent by
various departments, Police being one of it.

The High Court, with reference to the above notifications, has noticed that
the NDPS Act was enforced subsequent to the issue of notifications and the

notificati ons woul d not cover the cases under the said Act. | am unable to
sustain this view The notification dated 9th April, 1984 is not restricted to the
testing of sanples sent under any particular Act/Rule. It is a notification which

enpowers the | aboratory at Kandaghat to anal yse and test the sanples sent by
Pol i ce departnent under various Acts/Rules w thout nmentioning name of any
Act/Rule. The notification would not exclude sanples sent for testing under the
NDPS Act. The notification is not restricted to only those Acts and Rul es which
were in existence when the notification was issued. Cearly, it would include the
testing of sanples sent by the Police department under any Act or Rule which may
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even cone into operation after the issue of the notification. |In our view, the Ful
Bench of Madhya Pradesh Hi gh Court in Ram Dayal v. Central Narcotic Bureau
[1993 Cri.L.J. 1443] on analysis of Sections 9 and 76 of the NDPS Act and Rul e
2(c) rightly cane to the conclusion that there is no provision in the Act and the
Rul es debarring chem cal analysis of unlawfully possessed opium seized in
connection with an offence, el sewhere at any other |aboratory. The H gh Court
fell into an error in excluding fromconsideration the opinion of Chenica
Exam ner, Kandaghat |aboratory (Exhibit PF). Therefore, the conclusion of the
H gh Court that the prosecution has failed to prove that the incrimnating nateria
recovered fromthe possession of the respondent was opium could not be
sust ai ned.

Regardi ng the other ground, the question of non-conpliance of Section 50
of the NDPS Act would arise if on the facts and circunstances of the case, it is
held that the case in hand relates to search of a 'person’

Section 50, on its plain reading, applies to search of 'any person’. Wen
any duly authorized officer is about to search any person, he is required to conply
with conditions stipulated in Section 50. |In State of Punjab v. Bal dev Singh

[ (1999) 6 SCC 172], a Constitution Bench has held that Section 50 woul d cone

into play only in case of search of person as distinguished fromsearch of any

prem ses etc. Cearly, there is a distinction between search of a person and search
of any premises, place, vehicle etc. In later case for search, Section 50 will have
no applicability, search being not of any person

In Madan Lal & Anr. v. State of H P. [(2003) 7 SCC 465], on persona

search of the accused, nothing incrimnating was found but when the car was

sear ched, the contraband was found and, under these circunstances, it was held

that Section 50 does not extend to search of a vehicle or container or bag or

prem ses.

I n Bhar at bhai. Bhagwanj i bhai- v.” State of Gujarat [(2002) 8 SCC 327],

Section 50 was hel d not applicable as it was found that at the time of effecting
search, the Inspector had no know edge that an of fence under Chapter IV of the
NDPS Act has been commtted by the accused. |If the officer conducting search

has no information, know edge or belief in respect of comm ssion of offence under
the NDPS Act, the question of conplying with Section 50 of the said Act at the
time of such a search would not arise

In Kal ema Tunmba v. State of Maharashtra & Anr. [(1999) 8 SCC 257], a
deci sion rendered by a Two Judge Bench, observations were nmade to the effect
that if a person is carrying a bag or sonme other article with himand a narcotic drug
or psychotropic substance is found fromit, it cannot be said that it was found from
his 'person’. The observations have to be seen in the context of the facts of the
case. It was a case where a passenger had arrived at the airport froma foreign
country. The Intelligence Oficer in Narcotic Control Bureau had information that
the concerned person was likely to carry sizeable quantity of ‘heroin. After the
arrival of the flight, the person was questioned and asked to identify his baggage.
The heroin was found in the baggage that was opened on the identification of the
accused. Cearly, there was no search of the person. It was the search of |uggage
identified by him The observati ons nmade in the decision have to be understood in
the context of these facts. Simlarly, the observations made in Sarjudas & Anr. v.
State of CGujarat [(1999) 8 SCC 508] and Birakishore Kar v. State of Oissa
[ (2000) 9 SCC 541] have to be considered in the light of the facts and
circunst ances of the facts of the said cases.

Many a tinmes, there may be a thin and fine'line separating the</question of
the search of a 'person’ in contradistinction to bag, vehicle or the prem ses. The
anal ysis of facts and circunstances of each case woul d provide an answer.

It has, however, to be borne in viewthat the conditions of Sections 50 have

to be strictly conplied having regard to stringent punishment provisions of the
NDPS Act .

In Abdul Rashid |brahim Mansuri v. State of Gujarat [(2000) 2 SCC 513],

a three Judge Bench, noticing Bal dev Singh, Sarjudas and Kal ema Tunba hel d

that where not a person of the driver, but the vehicle driven by himwas searched
and was found to contain gunny bags containing Charas, the question of

conplying with the requirenments of Section 50 of the NDPS Act does not arise as
the place in the vehicle where the gunny bags were stacked was not inextricably
connected with the person of the driver. However, on the fact situation, it was
hel d that Section 50 was not applicable.

The answer to the real question in cases where the Iine of separation is thin
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and fine can be obtained by applying the test of inextricable connection and then
concl usi on reached as to whether the search was that of a 'person’ or not. |If the
search is of a bag which is inextricably connected with the person of the accused,
Section 50 of the NDPS Act will apply, and if it is not so connected, the provisions
will not apply. The bag searched on facts that were under consideration in
Kal ema Tunba and other simlar cases was not inextricably connected with the
person of the accused and, therefore, had no application. There has to be
i nextricabl e connecti on between the person and the object to be searched for
Section 50 to apply.

Learned counsel for the appellant has also placed reliance on Gurbax
Singh v. State of Haryana [(2001) 3 SCC 28]. |In that case, on checking by the
staff of a second class conpartnment of a train, the appellant, who was sitting in the
conpartnent bei ng checked becane panicky and left the train carrying a katta
(gunny bag) on his left shoulder. A Sub-Inspector who was present on platform
for checking smuggling and other antisocial elenents, on suspicion, nabbed him
and found that he was carrying poppy straw weighing 7 kgs. in the bag. The panic
reaction of the appellant created suspicion. The Police Oficer had neither
i nformation, nor knowedge nor reason to believe that the of fence under the NDPS
Act had been commtted and it is in this light that the question of the applicability
of Section 50 on the search of the person was exani ned and observations nade
that the said provision would be applicable only in those cases where the search of
the person is carried out.

Lastly, reference nay be made to Nandi Francis Nwazor v. Union of
India & Anr. [(1998) 8 SCC 534], a three Judge Bench decision. The facts were
that the accused/petitioner, a Nigerian national, who was | eaving India for Lagos
was first asked at the airport if he was carrying any narcotics or other contraband
goods and on his refusal, his |luggage was checked. Nothing incrimnating was
found fromthe two handbags whi ch the accused was carrying. He had, however,
booked one bag whi ch had al ready been checked in and was | oaded in the aircraft
by whi ch he was supposed to travel. The bag was called back. The contraband
articles were recovered fromthe said bag.” It was held that on a plain readi ng of
sub-section (1) of Section 50 it is obvious that it applies to cases of search of any
person and not search of any article in the sense that the article is at a distant place
fromwhere the offender is actually searched. Under these circunstances, it was
hel d that Section 50 of the NDPS Act has no applicability, but while so holding

the clarification that was given in‘that case is very relevant here. It was clarified
that 'if that person is carrying a handbag or the like and the incrimnating article is
found therefrom it would still be a search of the person of the accused requiring
conpliance with Section 50 of the NDPS Act’. In-the fact situation of the present

case, the principles laid in this decision are clearly attracted. The offending article
was found in the bag which accused/respondent was carrying. The test of
i nextricabl e connection between the person searched and the object recovered is
denonstrably applicable. It cannot be held that Section 50 has no application
nerely because the offending article was in the bag which the accused was
carrying with him

The rational e behind Section 50, the effect of conducting a search w thout
intimating to the suspect that he has a right to be searched before a Gazetted
Oficer or a Magistrate ? that right being a part of a reasonable, fair and just
procedure and the dual purpose intended to be served by the said provision ? to
protect a person against false acquisition and frivol ous charges as also to | end
credibility to the search and seizure conducted by the enpowered officer, has been
enphasi zed in Bal dev Singh’'s case (supra) in the followi ng words:
"To be searched before a gazetted officer or a
Magi strate, if the suspect so requires, is an extrenely
val uabl e right which the legislature has given to the
person concerned having regard to the grave
consequences that may entail the possession of illicit
articles under the NDPS Act. It appears to have been
i ncorporated in the Act keeping in view the severity of
the puni shment. The rational e behind the provision is
even ot herw se mani fest. The search before a gazetted
officer or a Magistrate would inpart nuch nore
authenticity and creditworthiness to the search and
seizure proceeding. It would also verily strengthen the
prosecution case.
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The safeguard or protection to be searched in the
presence of a gazetted officer or a Magistrate has been
i ncorporated in Section 50 to ensure that persons are
only searched with a good cause and also with a viewto
mai ntain the veracity of evidence derived from such
search. W have already noticed that severe punishnents
have been provi ded under the Act for mere possession of
illicit drugs and narcotic substances. Personal search
nore particularly for offences under the NDPS Act, are
critical nmeans of obtaining evidence of possession and it
is, therefore, necessary that the safeguards provided in
Section 50 of the Act are observed scrupul ously. The
duty to informthe suspect of his right to be searched in
the presence of a gazetted officer or a Magistrate is a
necessary sequence for enabling the person concerned to
exerci se that right under Section 50 because after
Maneka Gandhi v. Union of India ((1978) 1 SCC 248) it
is no longer permssible to contend that the right to
personal liberty can be curtailed even tenporarily, by a
procedure which is not 'reasonable, fair and just’ and
when a statute itself provides for a ’'just’ procedure, it
nmust be honoured. Conducting a search under Section
50, without intimating to the suspect that he has a right
to be searched before a gazetted officer or a Magistrate
woul d be violative 'of the 'reasonable, fair and just
procedure’ and the safeguard contained in Section 50
woul d be rendered illusory, otiose and meani ngl ess.
Procedure based on systemati c and unconsci onable
violation of |law by the officials responsible for the
enforcenent of |aw, cannot be considered to be a "fair’
just or reasonabl e procedure. W are not persuaded to
agree that reading into Section 50, the existence of a
duty on the part of the enpowered officer, to intimate to
the suspect, about the existence of his right to be
searched in the presence of a gazetted officer or a
Magi strate, if he so requires, would place any prem um
on ignorance of the |aw. The argunent |oses sight of a
clear distinction between ignorance of the |aw and
i gnorance of the right to a 'reasonable, fair and just
procedure’

This Court cannot overl ook the context in-which the
NDPS Act operates and particularly the factor of
wi despread illiteracy anmpbng persons subject to
i nvestigation for drug offences. It nust be borne in mnd
that severer the punishrment, greater has to be the care
taken to see that all the safeguards provided in a statute
are scrupulously followed. W are not able to find any
reason as to why the enpowered officer should shirk
fromaffording a real opportunity to the suspect, by
intimating to himthat he has a right "that if he requires’
to be searched in the presence of a gazetted officer or a
Magi strate, he shall be searched only in that manner. As
al ready observed the conpliance with the procedura
saf eguards contained in Section 50 are intended to serve
a dual purpose - to protect a person against false
accusation and frivol ous charges as also to | end
creditability to the search and sei zure conducted by the
enpowered officer. The argunent that keeping in view
the growi ng drug menace, an insistence on conpliance
with all the safeguards contained in Section 50 may
result in nore acquittals does not appeal to us. If the
enmpowered officer fails to conply with the requirenents
of Section 50 and an order or acquittal is recorded on
that ground, the prosecution nust thank itself for its
| apses. Indeed in every case the end result is imnportant




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

6

but the neans to achieve it nust renmmin above board.

The renedy cannot be worse than the disease itself. The

| egitimacy of the judicial process may cone under a

cloud if the court is seen to condone acts of |aw essness
conducted by the investigating agency during search
operations and may al so underm ne respect for the | aw
and may have the effect of unconsci onably

conprom sing the admnistration of justice. That cannot
be permitted. "

The case of the prosecution itself is that the accused was carrying a bag on
his shoul der; opiumlike snell was com ng fromthe bag; and the Head Constabl e
i nforned the Deputy Superintendent of Police who canme to the spot. Before
search, the Deputy Superintendent of Police was inforned of the suspected
possession of the opium The testinony of PW is that the person of the accused
was then searched by the Deputy Superintendent of Police and on search, bag
containing opiumwas found. On.this fact situation, it cannot be held that the
search was not of a person but was of a bag. Both are inextricably connected. It
has to be held that the search was that of the respondent’s person. Cearly, Section
50 of the NDPS Act was applicable but was not conplied. Therefore, the
convi ction of the respondent coul'd not be sustained and the High Court rightly
hel d that Section 50 had been breached.

The judgrment of the Hi gh Court does not warrant any interference. The
appeal is, accordingly, dismssed.




