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I have had the advantage of reading in draft the
j udgrent prepared by Hon’ bl e the Chi ef Justice of
India, Shri Y. K| Sabharwal and | find nyself unable to agree
with the decision on point No. 2 formulated in the judgnent. On
all other points, | gratefully adopt the exposition of |law and agree
with the decision proposed by the | earned Chief Justice. Point
No. 2 is as follows :-

" (1) \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 0051005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005

(2) Vet her the proclamation dated 23rd May, 2005
di ssol ving the Assenbly of Bihar is illegal and
unconsti tuti onal ?"

Few factual details are necessary to decide the question. The
election to the Bihar State Legislature was heldin the nonth of
February, 2005 and the results of the election were declared on
23rd March, 2005. The nanmes of the nenbers elected to the Bihar
State Legislature were notified by the El ection Conmi ssion
Certain political groups and political parties participated and the
Nati onal Denocratic Alliance (for short 'NDA"), a coalition
conprising Bhartatiya Janata Party (for short 'BJP') and Janata
Dal (United) (for short "JD(U)") secured the |argest support of
M.As. The party-w se strength in the Assenbly was as follows :-

"(1) NDA 92
(2) RID 75
(3) LIP 29
(4) Congress (1) 10

(5) CPI (M) 07
(6) Sanmjwadi Party 04

(7) NcP 03

(8) Bahujan Sammj Party 02
(9) Independents 17

(10) O hers 09"

In order to secure an absolute majority to forma
CGovernment in the State of Bihar, support of 122 Menbers of
Legi sl ative Assenbly was required. NDA coul d secure only 92
seats and no other political parties or group cane forward to
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support NDA to forma Governnment. RID was also in the sane
dilemma. LJP, another political party which was under the

| eadership of Shri Ram Vil as Paswan had secured 29 seats in the
State Legislature. This political party did not extend support
either to NDA or RID. As none could forma Government,

Covernor of the State of Bihar sent a Report on 6th March, 2005

to the President of India recommending President’s Rule in the
State and for keeping the Assenbly in suspended aninmation for

the time being. On 7th March, 2005 the President’s Rule was

i mposed in the State of Bihar and the Assenbly was kept in
suspended ani mation. This order passed by the President of India
under Article 356 of the Constitution on 7th March, 2005 is not
chall enged in nost of the petitions before us. 1In one of the
petitions, the Notification issued on 7th March, 2005 under Article
356 of the Constitutionis also challenged but the petitioner could
not substantiate his contentions and the very challenge itself is
hi ghl y bel at ed.

Wil e the Assenbly was in suspended ani mation, the two
political groups, the NDA which had secured 92 seats and the
RID whi ch-had secured 75 seats in the State Legislature made
attenpts to forma CGovernnent in the State of Bihar. It appears
that the LJP, which had secured 29 seats in the State Legislature
was not prepared to extend support either to NDA or RID. Wen
the (Vote on Account) Bill of 2005 for the State of Bi har was
presented before the Parlianent, the Honme M nister nade a
statement to the effect that the President’s Rule would not be
continued for a long tine and they woul d have been happy if a
Governnment had been forned by the elected representatives and
that the elected representative should talk to each other and
create a situation in which it becones possible for themto forma
Governnment. The di scussion nust have been continued between
the political parties.

On 27th April, 2005 the CGovernor of Bihar sent a Report to
the President of India wherein he stated that he had received
Intelligence Reports to the effect that sonme el ected
representatives were said to have been approached by factions
within the party and outside the party wth various allurenments
i ke nobney, castes and posts etc. and the same was a di sturbing
trend. He also cautioned that if the trend is not arrested

i mediately, the political instability would further deepen and
the horse-trading would be indulged in by various politica
parties and it would not be possible to contain the situation and
the people should be given a fresh opportunity to elect their
representatives.

It seens that pursuant to letter dated 27th April, 2005 sent
by the Governor of Bihar to the President, no decision was taken
by the President for dissolution of the State Assenbly., Again on
21st May, 2005 the Governor of Bihar sent a letter to the
President and this is the crucial docunment on the basis of which
the Bihar State Legislative Assenbly was dissol ved under Article
174 (2) (b) of the Constitution. The letter is as follows :-

" Respected Rashtrapati Jee,

| invite a reference to ny DO letter No. 52/GB
dated 27th April, 2005 through which | had given a
detail ed account of the attenpts nade by sone of
the parties notably the JD-U and BJP to cobble a
majority and lay a claimto forma Governnent in
the State. | had informed that around 16-17 M.As
bel onging to LJP were bei ng wooed by vari ous neans
so that a split could be effected in the LJP.

Attention was also drawn to the fact that the RID
M_As had al so becone restive in the |light of the
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above noves nade by the JDU

As you are aware after the Assenbly Elections in
February this year, none of the political parties
either individually or with the then pre-election
conmbi nati on or with post-election alliance
conbi nation could stake a claimto forma popul ar
CGovernment since they could not claima support of
a sinple mpgjority of 122 in a House of 243 and
hence the President was pleased to issue a
procl amation under Article 356 of the Constitution
vide notification No. \026 GSR \026 162 (E) dated 7th
March, 2005 and the Assenbly was kept in
suspended ani mati on.

The reports received by me in the recent past
through the media and also through neeting with
various political functionaries, as also intelligence
reports, i'ndicate atrend to win over elected
representatives of the people. Report has al so been
recei ved of one of the LIJIP M.A ~who'is Genera
Secretary of the party having registered today and
al so 17-18 nore perhaps are noving towards the
JD-U clearly indicating that various allurenments
have been offered which is very disturbing and
alarm ng feature. @ Any nove by the break away
faction to align with any other party to cobble a
majority and stake claimto form a Gover nnent
woul d positively affect the Constitutional provisions
and safeguards built therein and distort the verdict
of the people as shown by the results in the recent
El ections. |If these attenpts are allowed it woul d be
amounting to tanpering with Constitutiona
provi si ons.

Keepi ng t he above nentioned circunstances, |
am of the considered view that if (the trend is not
arrested imrediately, it nay not be possible to
contain the situation. Hence in ny view a situation
has arisen in the State wherein it would be desirable
inthe interest of the State that the Assenbly
presently kept in suspended animation is dissolved,
so that the people/electorate can be provided with
one nore opportunity to seek the nandate of the
peopl e at an appropriate tinme to be decided in due
course."

The gist of the letter witten by the Governor is that politica
parties either individually or with the then pre-election
conbinati on or with post-election alliance conbi nation could not
stake a claimto form a popul ar Governnent since none coul d
cl ai m support of a sinmple mgjority of 122 in a House of 243
menbers and, therefore, the President issued a Procl amation
under Article 356. The Governor further stated that he had
received information through nedia and reports gathered through
neeting with various political functionaries that there had been a
trend to win over elected representatives of the people and 17-18
M_As were noving towards JD(U) and various allurenents had
been offered to them Governor also indicated that any nove by
the break-away faction to align with any other party, to cobble a
majority and stake a claimto forma Governnent woul d
positively affect the Constitutional provisions and saf eguards
provi ded therein. The Governor was of the viewthat if the
Assenbly is dissolved, the political parties would get another
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opportunity to seek a fresh nandate of the people. Fromthe

letter, it is clear that no political party or group or alliance had
approached the Governor claining absolute magjority in the State

Legi slature nor did they try to forma Government with the help of
other political parties or independent M.As.

The Report of the Governor was received by the Union of
I ndia on 22nd May, 2005. The Union Cabinet which net at about
11.00 P.M, took a decision and sent a fax nessage to the
President of India recomending dissolution of the Legislative
Assenbly of Bihar. On 23rd May, 2005 the Bi har Assenbly was
di ssol ved and that order of dissolution is under challenge before
us.

We heard | earned Attorney Ceneral, M. Mlon K Banerji;

| earned Solicitor Ceneral, M. Ghool am E. Vahanvati; | earned
Addi tional Solicitor General, M. Gopal Subramaniam M. Soli
Sor abj ee, | earned Senior Advocate; M. P.S. Narasinha, |earned
counsel for the petitioner and M. Viplav Sharnma, Advocate, who
appear ed i n-person. Many other counsel who were supporting

the petitioner submtted their witten argunments. Mst of the
arguments centered around the-decision rendered by this Hon' ble
Court in SR Bommai & O's. Vs. Union of India & Os.

[(1994) 3 SCC 1]. The decision in S.R Bommai’'s case was
rendered by a N ne/Judge Bench and several opinions were
expressed. Justice B.P. Jeevan Reddy gave a separate judgnent
with which Justice S.C. Agrawal agreed. Justice A M Ahnadi
Justice J.S. Vernmm, Justice K Ramaswany and Justice
Yogeshwar Dayal agreed with certain propositions given by
Justice B.P. Jeevan Reddy. Although there was a broad
concurrence wth the views expressed by Justice Jeevan Reddy,
Justice Sawant & Kuldip Singh, JJ. struck a different note and
their approach, reasoning and concl usion are not sinilar

In order to understand the scope and anmbit of the decision

in SR Bonmmai’'s case it is necessary to see the earlier decision
in State of Rajasthan & Os. Vs. Union of India & Os.
reported in (1977) 3 SCC 592. The facts which had l'ed to the
filing of that case was that in March, 1977 el ections were held to
the Lok Sabha and the result of the elections was interpreted to
mean that the Congress party had | ost peopl e’ s mandate. The

Uni on Home M nister sent a letter to the Chief Mnisters of
certain States asking themto advise their respective Governors
to dissolve the Assenblies and seek a fresh mandate fromthe

peopl e. The letter together with the statenment made by the

Union Law M nister was treated as a threat to dismss those State
CGovernments. They approached this Hon ble Court by filing suits
and wit petitions. |In that case, six opinions were delivered by
the Seven Judge Bench. Though all of them agreed that the wit
petitions and suits be disnissed, the reasoning were not uniform
Sone of the opinions in that judgnent can be briefly stated as
follows : -

Bhagwati, J. on behalf of Gupta, J and hinself, while
dealing with the "satisfaction of the President” prior to the
i ssuance of the Proclanmation under Article 356 (1), stated as
follows : -

"So long as a question arises whether an authority

under the Constitution has acted within the [imts of
its power or exceeded it, it can certainly be decided by
the Court. Indeed it would be its Constitutiona
obligation to do so........ This Court is the ultimte
interpreter of the Constitution and to this Court is
assigned the delicate task of determ ning what is the
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power conferred on each branch of Governnent,

whether it is limted, and if so, what are the limts and
whet her any action of that branch transgresses such
l[imts. It is for this Court to uphold the Constitutiona
val ues and to enforce the Constitutional limtations.

That is the essence of the Rule of Law..... "

He went on to say :-

"..\005\005\005.. Here the only limt on the power of the
President under Art. 356, clause (1) is that the

Presi dent should be satisfied that a situation has

ari sen where the Governnent of the State cannot be
carried on in accordance with the provisions of the
Constitution. The satisfaction of the President is a
subj ective one and cannot be tested by reference to any
objective tests. It is deliberately and advi sedly

subj ective because the matter in respect to which he is
to be satisfied is of such a nature that its decision
nust necessarily beleft to the executive branch of
Covernment. There may be a wide range of situations

whi ch may arise and their political inplications and
consequences may have to be evaluated in order to

deci de whether the situation is such that the

Covernment of the State cannot be carried on in
accordance with the provisions of the Constitution. It is
not a deci sion which can be based on what the

Supreme Court of United States has described as
"judicially discoverabl e and manageable standards’. It
woul d largely be a political judgment based on
assessment of diverse and varied factors, fast changing
situations, potential consequences, public reaction
notivations and responses of different classes of people
and their anticipated future behavi our and a host of

ot her consi derati ons\ 005"

He further stated :-

"\ 005.. It nust of course be conceded that in nobst cases
it would be difficult, if not inmpossible, to challenge the
exerci se of power under Art. 356, clause (1) even on
this limted ground, because the facts and
circunst ances on which the satisfaction i s based
woul d not be known, but where it is possible, the
exi stence of the satisfaction can al ways be chal | enged
on the ground that it is rmala fide or based on wholly
extraneous and irrel evant grounds. \005..This is the
narrow mnimal area in which the exercise of power
under Article 356, Clause (1) is subject to judicia
review and apart fromit, it cannot rest with the Court
to challenge the satisfaction of the President that the
situation contenplated in that clause exists".

(Enphasi s suppli ed)

Beg, CJ was of the opinion that by virtue of Article 356 and
Article 74(2) of the Constitution, it is inpossible for the court to

guestion the 'satisfaction’ of the President. It is to be decided on
the basis of only those facts as nay have been adnitted or
pl aced before the court. Beg CJ was al so of the opinion that

the | anguage of Article 356 and the practice since 1950 shows

that the Central CGovernment can enforce its will against the State
Government with respect to the question as to how the State
CGovernment shoul d function and should hold reigns of power.

But these views were not accepted by the majority. YV
Chandrachud, J, speaking on the scope of judicial review held
that if the reasons disclosed by the Union of India are wholly
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extraneous, the court can interfere on the ground of mala fides.
"Judicial scrutiny", said the |earned Judge, is available "for the
limted purpose of seeing whether the reasons bear any rationa
nexus with the action proposed. The court cannot sit in

judgrment over the ’'satisfaction’ of the President for deternining,
if any other viewis reasonably possible.™ As regards the facts
di sclosed in the case, the | earned Judge was of the view that the
facts disclosed by the Central Governnent in its counter affidavit
cannot be said to be irrelevant to Article 356. Coswani and
Untwalia, JJ. gave separate opinions and expressed the view

that the facts stated cannot be said to be extraneous or

irrel evant.

Fromthe dicta laid down in State of Rajasthan’s case, it
is clear that the power of judicial review could be exercised when
an order passed under Article 356 is challenged before the court
on the ground of mala fides or -~ upon whol |y extraneous or
i rrel evant grounds and then only the court would have the
jurisdiction to examne it. The plea raised by the |earned
Attorney General that a proclamation passed under Article 356 is
| egi slative in character and outside the ken of judicial scrutiny
was rejected by the najority of the Judges in State of
Raj ast han’ s case.

On a careful exam nation of the various opinions expressed
in S R Bormuai's case, it is clear that the majority broadly
accepted the dicta laid down in Rajasthan’s case. It was also
held that the principles of judicial reviewthat are to be applied
when an admi ni strative action is challenged cannot be applied
when a challenge is nade against a Presidential order passed
under Article 356.

P.B. Sawant, J. speaking for hinself and Kuldip Singh;, J.

took a different view and held that the same principles would
apply when a procl amati on under Article 356 also is chall enged.
Sone of the observations nade by the | earned Judges  woul d
nmake the position clear.

In S.R Bommai's case, a plea was raised that the principles

of judicial review as laid down in Barium Chemicals Ltd. &

Anr. v. The Company Law Board & Ors. (1966) Suppl. 3 SCR

311 are applicable and the subjective satisfaction of the President
as contenpl ated under Article 356 could be exam ned. In the

Bari um Chem cal 's case, the Conmpany Law Board under Section

237(b) of the Compani es Act appointed four-inspectorsto

i nvestigate the affairs of the appell ant-conmpany on the ground

that the Board was of the opinion that there were circunstances
suggesting that the business of the appell ant-conpany was being
conducted with intent to defraud its creditors, nenbers or any

ot her persons and that the persons concerned in the

managenent of the affairs of the conmpany had in connection
therewith, been guilty of fraud, nisfeasance and other

m sconduct towards the conpany and its menbers. The

conpany filed a wit petition challenging the said order. I'n reply
to the wit petition, the Chairman of the Conpany Law Board

filed an affidavit and contended that there was material on the
basis of which the order was issued and that he had hinself

exam ned this material and formed the necessary opinion within

the meaning of the said Section 237(b) of the Conpani es Act.

The majority of the Judges held that the circunstances disclosed
in the affidavit nmust be regarded as the only material on the basis
of which the Board forned the opinion before ordering an

i nvestigation under Section 237(b) and that the circunstances
coul d not reasonably suggest that the conmpany was bei ng

conducted to defraud the creditors, nenbers or other persons
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and, therefore, the inpugned order was held ultra vires the

secti on. Hi dayatul lah, J. as he then was, stated that the power
under Section 237(b) is discretionary power and the first

requi rement for its exercise is the honest formati on of an opinion
that an investigation is necessary and the next requirenent is

that there are circunstances suggesting the inferences set out

in the section. An action not based on circunstances suggesting
an inference of the enunerated kind will not be wvalid. Al t hough
the formati on of opinion is subjective, the existence of
circunstances relevant to the inference as the sine quo non for
action rmust be denonstrable. If their existence is questioned, it
has to be proved at least prima facie. It is not sufficient to assert
that the circunmstances nust be such as to |lead to conclusions of
action definiteness.

These principles were alsoapplied in some of the later
deci si ons where the administrative action was chall enged before
the court. (See M A Rashid & Os. Vs. State of Kerala (1975) 2
SCR 93] .

There was al so a plea that the principles of judicial review
enunci ated by Lord Diplock in"Council of Cvil Services Union

& Os. Vs. Mnister for Cvil Services 1985 AC 374 GCHQ

woul d apply when Presidential Proclamation under Article 356 is
chal | enged. This plea also was not accepted by the mgjority of
the Judges in S.R Bommi's case.

The broad vi ew expressed by Sawant, J., to which Kuldip

Singh, J. also agreed, could be gathered fromthe observations on
page 102 in the S R Bonmmai’'s case which is to the follow ng
effect:

"Fromthese authorities, one of the conclusions which
may safely be drawn is that the exercise of power by

the President under Article 356(1) to issue

Proclamation is subject to the judicial review at least to
the extent of exam ning whet her the conditions

precedent to the issuance of the Proclanation have

been satisfied or not. This examination wll

necessarily involve the scrutiny as to whether there
existed material for the satisfaction of the President
that a situation had arisen in which the Government of

the State could not be carried on in accordance with

the provisions of the Constitution. \005\005\005\ 005\ 005005\ 005

In other words, the President has to be convinced of,
or has to have sufficient proof of information wth
regard to or has to be free from doubt or uncertainty
about the state of things indicating that the situation
in question has arisen. Al t hough, therefore, the
sufficiency or otherwi se of the material cannot be
guestioned, the legitimcy of inference drawn from
such material is certainly open to judicial review"

The above opi nion expressed by Sawant J., to which Kuldip

Singh, J. also agreed was not fully accepted by other Judges. B.P
Jeevan Reddy, J. speaking for hinself and Agrawal, J., held that
the procl amation under Article 356 is liable to judicial review and
held that the principles of judicial review, which are applicable
when an admi ni strative action is challenged, cannot be applied
stricto sensu.

At the end of the judgnment, Jeevan Redddy, J. sunmarized
the concl usi ons and concl usions (6) and (7) speak of the scope
and anmbit of judicial review Cause (1), (2), (6) and (7) are
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rel evant for the purpose of the present case. These are as foll ows:

1) Article 356 of the Constitution confers a power upon
the President to be exercised only where he is satisfied
that a situation has arisen where the government of a
State cannot be carried on in accordance with the

provi sions of the Constitution, Under our Constitution
the power is really that of the Union Council of
Mnisters with the Prime Mnister at its head. The

sati sfaction contenplated by the Article is subjective in
nat ure.

(2) The power conferred by Art. 356 upon the President
is a conditioned power. It is not an absolute power. The
exi stence of material -- which may conprise of or

i nclude the report(s) of the Governor -- is a pre-
condition. The satisfaction nust be fornmed on rel evant
material . The reconmendations of the Sarkaria

Conmi ssion with respect to the exercise of power

under Art. 356 do nerit serious consideration at the
hands of all concerned.

[3] \ 005.
[ 4] \ 005.
[ 5] \ 005.

(6) Article 74(2) merely bars an enquiry into the
guesti on whether any, and if so, what advice was
tendered by the nministers to the President. It does not

bar the court fromcalling upon the Union Council of

M nisters (Union of India) to disclose to the court the

mat eri al upon which the President had forned the

requi site satisfaction. The material on the basis of
whi ch advi ce was tendered does not becone part of the
advice. Even if the naterial is |ooked into by or shown
to the President, it does not partake the character of
advice. Article 74(2) and S. 123 of the Evidence Act

cover different fields. It may happen that while

def endi ng the procl amati on, the mnister or the

concerned official may claimthe privilege under S. 123.

I f and when such privilege is clained, it will be decided
on its own nerits in accordance with the provisions of

S. 123.

(7) The procl amation under Article 356( |) is not

i mune fromjudicial review The Supreme Court or
the H gh Court can strike down the proclamation if it is
found to be nala fide or based on wholly irrel evant or
extraneous grounds. The del etion of clause (5) (which
was i ntroduced by 38th (Amendnent) Act) by the 44th
(Amendrent) Act, renoves the cloud on the

reviewability of the action. Wen called upon, the

Union of India has to produce the naterial on the basis

of which action was taken. It cannot refuse to do so. if

it seeks to defend the action. The court will not go into
the correctness of the material or its adequacy. Its
enquiry is limted to see whether the material was

rel evant to the action. Even if part of the material is
irrelevant, the court cannot interfere so long as there is
sone material which is relevant to 'the action taken

[ Enphasi s suppl i ed]

Justice Ratnavel Pandian agreed with Jeevan Reddy J. on

his conclusions on all the above points. He disagreed with only
Cl ause (3) of the sunmary of concl usions. Cl ause (3) deals only
with the power of dissolving the legislative assenbly which shal
be exercised by the President only after proclanmation under
clause (1) of Article 356 is approved by both the Houses of
Parliament and until such approval the President can only
suspend the Legi sl ative Assenmbly by suspending the provisions of
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the Constitution relating to the Legislative Assenbly.

J.S. Verma, Ahnmadi and Ramaswanmi, JJ. took a different

not e. Ahrmadi, J. was of the opinion that the court cannot
interdict the use of the constitutional power conferred on the
President under Article 356 unless the same is shown to be

mal a fide. Bef ore exercise of the Court’s jurisdiction, sufficient
caution nust be adm nistered and unless a strong and cogent

prima facie case is made out, the President, i.e. the executive

nmust not be called upon to answer the charge. Ramaswany, J.

was al so of the same opinion.

Verma, J. was of the viewthat the test for adjudging the
validity indicated in the The Barium Chem cals Ltd.’s case and
ot her cases of that category have no application for testing and
invalidating a proclamation issued under Article 356. He was of
the opinion that only cases which permt application of totally
obj ective standards for decidi ng whether the constitutional

machi nery 'has failed are anenable to judicial review and the
remai ni ng cases wherein there is any significant area of

subj ecti ve satisfacti on dependent on sone i nponderabl es or

i nferences are not justiciable because there are no judicially
manageabl e standards for resolving that controversy and those
cases are subject only to political scrutiny and correction for
whatever its value in the existing political scenario.

It is inmportant to note that in S R Bomuai’'s case, majority

of Judges held, that ‘as regards the inposition of President’s Rule
i n Karnat aka, Meghalaya and Nagal'and, the Presidentia

procl amati ons were unconstitutional. The facts which ultimtely
led to the Presidential proclamation under Article 356(1) in two
States are significant to understand the law laid dowmn in S.R
Bormmai ' s case.

In the case of Karnataka, the President disnissed the

government and di ssol ved the State Assenbly. The Janta Party
was ruling the State and it had formed the Governnent under the

| eadership of Shri S.R Bonmmi . One nenber of the /legislature
defected fromthe party and presented a letter to the Governor

wi t hdrawi ng his support to the Mnistry. On the next day, he
presented to the Governor 19 letters allegedly signed by 17 Janta
Dal |egislators, one independent but associate |egislator and one
| egi sl ator belonging to Bhartiya Janata Party which was
supporting the Mnstry, wthdrawi ng their support tothe

M nstry. On receipt of these letters, the Governor is said to have
called the Secretary of the Legislative Departnent and got the
authenticity of the signatures on the said letters verified.
CGovernor then sent a report to the President stating therein that
there were dissensions in the Janta Party which had led to the
resignation of Shri Hegde and he referred to the 19 letters
received by himand in view of w thdrawal of support by the said
| egislators , the Chief Mnister Shri Bonmai did not conmand a
majority in the Assenbly and no other political party was in a
position to formthe government and, therefore, reconmmended to
the President to exercise power under Article 356(1). The
Governor did not ascertain the view of the Chief Mnister, Shr
Bommai, and on the next day, seven out of the nineteen

| egi slators who had allegedly witten the said letters to the
CGovernor made a conplaint that their signatures were obtained

by m srepresentation. The Governor also did not take any steps
directing the Chief Mnister to seek a vote of confidence in the
| egi sl ature nor met any of the |egislators who had all egedly
defected fromthe Janta Party. It was in this background that
the proclamation i ssued by the President on the basis of the said
report of the CGovernor and in the circunstances so obtaining,
equal ly suffered frommala fides. The duly constituted Mnistry
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was di sm ssed on the basis of the material which was no nore
than the ipse dixit of the Governor

In the case of Meghal aya, Meghal aya United Parliamentrary

Party (MJPP) which had a majority in the Legislative Assenbly
fornmed the government in March, 1990 under the | eadership of

Shri B. B. Lyngdoh. One Kyndi ah Arthree was at the rel evant

time the Speaker of the House. He was el ected as the | eader of
the opposition known as United Meghal aya Parlianentary Forum

( UMPF) . On his election, Shri Arthree clainmed support of
majority of the menbers in the Assenbly and requested the
CGovernor to invite himto formthe governnent. The Gover nor
asked the Chief Mnister Shri Lyngdoh to prove his mgjority on
the floor of the House. A special sessions was convened on 7.8.91
and a Mdtion of Confidence in the Mnistry was noved. Thirty
Legi sl ators supported the Mdtion and 27 voted against it. Instead
of announcing the result of the voting on the Mtion, the Speaker
decl ared that he had received a conpl aint against five

i ndependent M:As of ‘the ruling coalition front alleging that they
were disqualified as |egislators under the anti-defection | aw and
since they had become disentitled to vote, he was suspending
their right to vote. On this announcenment, there was uproar in
the House and it had to be adjourned. On 11.8.1991, the
Speaker issued show'cause notices to the alleged defectors. The
five M.As replied stating that they had not joined any of the
parties and they had continued to be i'ndependent. The
Speaker passed an order disqualifying the five MAs. Thereafter,
on Governor’s advice, the Chief Mnister Shri Lyngdoh summoned
the Session of the Assenbly on 9.9.1991 for passing a vote of
confidence in the Mnistry. The Speaker, however, refused to
send the notices of the Session to the five disqualified

i ndependent M.As whereupon they approached this court. This
court issued interimorders staying the operation of the Speaker’s
order. Only four of themhad applied to the court for an order of
st ay. The Speaker issued a Press Statenent in which he

decl ared that he did not accept any- interference by any court.

The Governor, therefore, prorogued the Assenbly indefinitely.
The Assenbly was agai n convened and the four independent

M_LAs who had obtained interimorders fromthe court noved a
contenpt petition before this court against the Speaker. The
Speaker made a declaration in a press statenment defying the
interimorder of this Court. On 8.10.1991, this Court passed an
order directing that all authorities of the State should ensure the
conpl i ance of the Court’s interim order of 6.9.1991 and four of
the five independent M.As received invitation to-attend the
Session of the Assenbly. After the Mtion of Confidence in the
Mnistry was put to vote, the Speaker declared that 26 voted for
the Motion and 26 against it and excluded the votes of the four

i ndependent MLAs. The 26 M.As who had supported the

M nistry and four M.As who had voted in favour of the Mtion

el ected a new Speaker and the new Speaker declared that the

Moti on of Confidence in the Mnistry had been carried since 30
M_As had voted in favour of the Government. They thereafter

sent letters to the Governor that they had voted in favour of the
M nistry. However, the Governor wote a letter to the Chief

M nister asking himto resign in view of what had transpired in
the Session on 8.10.1991. The Chief M nister nmoved this Court
against the letter of the Governor. Despite all these facts, the
President on 11.10.1991 issued a proclamati on under Article

356(1) and in the proclamation it was stated that the President
was satisfied on the basis of the report fromthe Governor and
other information received by himthat the situation had arisen
in which the Government of the State could not be carried on in
accordance with the provisions of the Constitution.
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In the case of Nagal and al so, simlar situation had arisen
The facts are not necessary to be stated in detail

In all these three cases where the Presidential Proclamations

i ssued under Article 356 were quashed by this Court, were States
wherei n the Governnment was functioning on the strength of the
majority, whereas in the instant case the decision of dissolution
of the Assenbly was evidently passed on the report of the

CGovernor when the Assenbly was in suspended ani mati on and

there was no denocratically elected Governnent in the State and,
therefore, there was no question of testing the majority of the
CGovernment on the floor of the Assenbly.

Fromthe S.R Bonmai’'s decision, it can be discerned that

the mpjority was of theviewthat so far as the scope and anbit of
judicial reviewis very linited when a proclamation under Article
356 is questioned and simlar parameters would apply in a case
where a Notification i's passed under Article 174(2) {b) dissolving
the State Legislative Assenbly.” The plea raised by the Additiona
Solicitor. General, Shri Gopal  Subramaniamthat the Notification

di ssol ving Assenbly is of a |egislative character and coul d be
chal | enged only on the ground of absence of |egislative
conpetence or ultra vires of the Constitution, cannot be

accept ed. This plea was raised in Rajasthan’s case as well as in
S.R Bonmmi'’'s case, but it was rightly rejected in both the cases.
However, the power exercised by the President is exceptional in
character and it cannot be treated on par with an administrative
action and grounds avail able for challenging the adm nistrative
action cannot be applied. In view of Article 74(2) of the
Constitution, the court cannot go into the question as to what
manner of advice was tendered by the Council of ~ Mnisters to the
Pr esi dent . The power conferred on the President is not absol ute;
it has got checks and balances. It is true that the power
exercised by the President is of serious significance and it
sometine amounts to undoing thewll of the people of the State
by dism ssing the duly constituted Governnent and di ssol ving

the duly constituted Legislative Assenbly. Any m suse of such
power is to be curbed if it is exercised for mala fide purposes or
for wholly extraneous reasons based on irrel evant” grounds. The
Court can certainly go into the materials placed by the Governor
which led to the decision of dissolving the State  Assenbly.

The Presidential proclanmation dissolving the Bihar State
Legi sl ative Assenbly was issued pursuant to two reports sent in
by the Covernor. It may be renenbered that Article 356(1)

Procl amation i nmposing President’s Rule was issued on 7th March
2005. Thereafter, on 22nd April, 2005, the Governor sent a report
wherein he stated that none of the political parties. either
individually or with the then pre-election conbination or with
post-el ection alliance, could stake a claimto form a popul ar
CGovernment wherein they could claimsupport of a sinple

majority of 122 in a House of 243. The Governor had al so

i ndicated that there are certain newspaper reports and ot her
reports gathered through nmeeting with different parties’
functionaries that sone steps are being taken to win over the

el ected representatives of the people through various allurenents
i ke money, caste, post, etc. Thereafter, on 21.5.2005, the
CGovernor of Bihar sent another report and based on that, the

Bi har State Assenmbly was dissolved on 23rd May, 2005. In the
report dated 21st May, 2005, the CGovernor reiterated his earlier
report that no party had approached himto form a popul ar
CGovernment since none could claimthe support of a sinple
majority of 122 in a House of 243. In that report, the Governor
had al so stated that 17/18, or nore perhaps, LJP MAs are
novi ng towards the JD(U) and that various allurements have
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been offered to themand it was an alarning feature and the
CGovernor was al so of the opinion that it was positively affecting
the Constitutional provisions and safeguards built therein and

di storted the verdict of the people.

The contention urged by | earned ASG Shri Gopa

Subramani amwas that this is the material which was placed

before the President before a Proclamati on was issued under

Article 174(2)(b) of the Constitution. It is inportant to note that
the wit petitioners have no case that JD(U) or any other
alliance had acquired majority and that they had approached the
CGovernor staking their claimfor form ng a Government. No
material is placed before us to showthat the JD(U) or its alliance
with BJP had ever net the Governor praying that they had got the
right to forma Governnent. The plea of the petitioners’ counse
is that they were about to forma Government and in order to
scuttle that plan the Governor sent a report whereby the

Assenbly was di ssolved to defeat that plan is w thout any basis.
The Governor i'n his report stated that 17 or 18 nenbers of the

LJP had joined the JD(U)-BJP-alliance, but no materials have

been pl aced before us to show that they had, in fact, joined the
alliance to forma CGovernnent. One letter has been produced by
one of the petitioners and the sane is not signed by all the MAs
and as regards sone of them sone others had put their

si gnat ur es. Therefore, it is incorrect to say that the Governor
had taken steps to see that the Assenbly was di ssol ved hastily
to prevent the formation of a Governnent under the |eadership of
the political party JD(U). If any responsible political party had
any case that they had obtained majority support. or were about

to get a mpjority support or were in a position to formmnority
Governnment with the support of sone political parties and if their
pl ea was rejected by the Governor, the position would have been
totally different. No such situation had been reached in the

i nstant case. It is also very pertinent to note that the order for
di ssolution of the State Assenbly was passed after about three
nont hs of the proclamation i nposing the President’s Rul e was

i ssued under Article 356(1). When there was such a /situation

the only possible way was to seek a fresh election‘and if it was

done by the President, it cannot be said that it was 'a mala fide
exerci se of power and the dissolution of the Assenbly was whol |y
on extraneous or irrel evant grounds. It is also-equally inmportant

that in Karnataka, Meghal aya and Nagal and cases, there was a
denocratical |l y-el ected Governnent functioning and when there is

an allegation that it had lost its majority in the Assenbly, the
primary duty was to seek a vote of confidence inthe Assenbly

and test the strength on the floor of the Assenbly. Such a
situation was not available in the present case. It was cl ear that
not a single political party or alliance was in a position to form
the Government and when the Assenbly was di ssol ved after

waiting for a reasonabl e period, the sane cannot be chal |l enged on
the ground that the Governor in his report had stated that some
horse-trading is going on and some M.As are being won over by

al [ urement s. These are certainly facts to be taken into

consi derati on by the CGovernor. If by any foul means the
Government is forned, it cannot be said to be a denocratically-

el ect ed Government. I f Governor has got a reasonable

appr ehensi on and reliable information such unethical neans

are being adopted by the political parties to get ngjority, they
are certainly matters to be brought to the notice of the President
and at least they are not irrelevant matters. CGovernor is not the
deci si on-maki ng aut hority. His report would be scrutinized by
the Council of Mnisters and a final decision is taken by the
President under Article 174 of the Constitution. Therefore, it
cannot be said that the decision to dissolve the Bihar State
Legi sl ative Assenbly, is mala fide exercise of power based on
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totally irrel evant grounds.

Applying the paraneters of judicial review of Presidentia

action in this regard, I do not think that the petitioners in these
wit petitions have made out a case for setting aside the
Notification issued by the President on 23rd May, 2005. The Wit

Petitions are without any nerit they are liable to be dism ssed.




