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ACT:
I ndian I ncone tax Act, 1922-Sec. 17 (1)-Proviso-Wether the
wor ds "all assessnents thereafter” i ncl udes origi na

assessments and not reassessnents nade under Sec. 34.

HEADNOTE
The assessee, during the relevant period was studying
abr oad. He derived inconme during the period by way of

di vidend on shares and interest from deposits:

The original assessnents for the relevant vyears wer e
conpleted on January 31, 1956,  Decenber 27, 1956 and
February 28, 1958. The residential status adopted in 'those
years was "resident and ordinarily resident perison”.
Income-tax and super-tax were (calculated at the rates
applicable on the total incone.

In the course of the assessnent proceedings for t he
assessment year 1958-59, the assessee filed —a declaration
under Sec. 17(1) of the Act on March 24, 1959 claimng to be
assessed at rates appropriate to his total—world income.
This assessnment was conpleted on March 23, 1960 in the
status of a non-resident. The application under Sec. 17(1)
was rejected.

As the |.T.O found that the assessee was a non-resident in
the 3 previous years ending on Decenber 31, 1954 to Decemnber
31, 1956 and his total incone had been assessed to income-
tax at the normal rates and further as he had failed to nmake
the requisite declaration under Sec. 17(1) within the
requisite tinme, the I.T.O was of the viewthat the earlier
assessnents had been nade at a | ower rate and action | under
Sec. 34 of the Act was accordingly taken and the assessnents
for the above-nmentioned 3 years were reopened and conpleted
under Sec. 23(3) read with Sec. 34 of the Act. The status
of the assessee was treated as a non-resident and his tota
i ncome was brought to tax at the naxi mumrates. Accor di ng
to the assessee, the omssion on his part to nmake the
decl arati on earlier tinder Sec. 17(1) was due to
i nadvertence and ignorance and requested the I.T.O that he
should be taxed at rates appropriate to his world incone.
The 1. T.O rejected all the contentions of the assessee and
hel d agai nst him

On appeal, the Appellate Asstt. Conmi ssioner and the
Tribunal held that the 1.T.O's reasoning for not accepting
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the declaration under Sec. 17(1) was not correct and held
against the revenue. A question was referred to the High
Court as to whether the declaration filed by the assessee
under Sec. 17(1) in respect of the assessment year 1958-59
was operative in relation to the reassessnents also in
respect of the assessnment years 1955-56, 1956-57 and 1957-
58.

The Hi gh Court held against the assessee. and hence the
appeal before this Court.

Al'l owi ng t he appeal

HELD : (1) According to the second proviso to Section 17(1)
of the Act, once the assessee is allowed to make the
declaration after the expiry of the period specified "such
decl aration shall have effect in relation to the assessment
for the year in which the declarationis made (if such
assessment had not been conpleted before such declaration)
and all assessnents thereafter." The words of the second
proviso to Sec: 17(1) meke it clear that the declaration
woul d be operative not only for the assessnent for the year
in which the declaration is nade if such assessment had not
been conpleted before such declaration, but also al

assessnents to be nmade thereafter. The  words al
assessnents thereafter” signify not only assessnments for the
subsequent

598

years but al so woul d cover assessnents for the earlier years
in case the assessnents for those earlier years are being
made subsequent to'the filing of the declaration. [600G

601B]

(2) According to Sec. 2(8) of the Inconme tax Act, 1961, the
words "assessnment” includes reassessnent although such a
definition was not there in the Act of 1922. ~A N. Lakshman
Shenoy v. |.T.0, Bangalore & Os. {1958} 34 ITR 275 and

Commi ssi oner of Income tax v. KhemChand Randas [1938] 6 I TR
414 referred to. [601C]

(3) Further, in the context of Section 17(1) of the Act
also the word "assessnment" nust i nclude "reassessnment under
Sec. 34 of the Act; and to hold otherwi se would result / in an
anomal ous situation. It should be noted that whenever the
| egislature intended that the word "assessnment” should not
i ncl ude reassessnent, it used express words for the purpose.
For exanple, according to Sec. 67 of the Indian Income tax
Act, 1922 no suit shall be brought in any GCvil Court to set
aside or nodify any assessment made under the Act. It is
obvious that the protection afforded by that section ~would
be available not only for the original assessnments but also
for reassessments made under Sec. 34 of the Act, even though
the word wused in the section is assessnent and not
reassessnent etc. [602D-E, G 603-C

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1275 to
1277 of 1970.

(From the Judgnent & Order dated the 2nd May, 1969 of the
Madras High Court in T.C. No. 41 of 1966.)

S. T. Desai, for the appellant,

Hardyal Hardy and S. P. Nayar, for the respondent.

The, Judgnent of the Court was delivered by

KHANNA, J.-These three appeals by certificate are directed
agai nst the judgnent of the Madras Hi gh Court whereby the
Hi gh Court answered the follow ng question referred to it
under section 66(1) of the Indian Income-tax Act, 1922
(hereinafter referred to as the Act) in respect of
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assessment years 1955-56, 1956-57 and 1957-58 against the
assessee appellant and in favour of the revenue
"Whet her the declaration filed by the assessee
under section 17(1) in respect of t he
assessment year 1958-59 was operative in
relation to the reassessnents in respect of
the previous years ending on 31-12-195
4, 31-12-
1955 and 31-12-1956 corresponding to t he
assessment years 1955-56, 1956-57 and 1957-58
o
The assessee during the relevant period was studyi ng abroad.
He derived income during that period by way of dividend on
shares and interest fromdeposits. The original assessnents
for the relevant years were conpleted on January 31, 1956,
Decenmber 27, 1956 and February 28, 1958. The residentia
status adopted in-those years was "resident and ordinarily
resi dent person”. Income-tax and supertax were cal cul ated
at the rates applicable on the total incone. |In the course
of the assessnment proceedings for the assessnment year 1958-
59, corresponding to the year ending on Decenber 31, 1957,
the assessee filed a declaration under section 17(1) of the
Act on March 24, 1959 claimng to be assessed at rates
appropriate to the

599

total world incone.” This assessnent -was  conpleted on
March 23, 1960 in the status of a "non-resident". The
application wunder  section 17(1) ~was rejected. As the

i ncome-tax officer  found that the assessee was a non-
resident in the three previous, years endi ng on Decenber 31
J954 to Decenber 31, 1956 and his total ~inconme. ‘had been
assessed to inconme-tax at the, nornmal rates and further as
he had failed to nmake the requisite declaration under
section 17(1) within the requisite tinme, the incone-tax
officer forned the view that the earlier assessments had
been made at a lower rate. Action-under section 34 of the
Act was accordingly taken by the incone-tax officer and
assessnments for the above nentioned three vyears wer e
reopened and conpl eted under section 23(3) read with section
34 of the Act. The status of the assessee was treated as
that of a non-resident. The assessee's declaration under
section 17(1), which he had made in the course of assessnent
proceedi ngs for the assessnent year 1958-59, was rejected
and ignored and- his total incone was, brought to tax at the
maxi mum rates. The assessee in the course of t he
proceedings for reassessnent requested that the incone
during the three years in question should be taxed at rates
appropriate to his world income. According to the assessee,
the omssion on his part to nake the declaration earlier
under section 17(1) was due to inadvertence and i gnhorance.
It was also contended that as the assessnents were being
reopened and were thus deened to be pending for the ‘earlier
years, t he assessee’s declaration nad-. duri ng t he
assessment proceedi ngs for the year 1958-59 shoul d be taken-
into account for the purpose of reassessnents. The incone-
tax officer rejected all the subnmissions. According to the
i ncome-tax officer, option had been exercised by t he
assessee after the prescribed date and it could not have
effect on the assessnments for the three years in question.
The income-tax officer also referred to the first proviso to
section 17(1) of the: Act and said that the declaration
could be entertained only on the first occasion on which the
assessee becane assessable. The second proviso, it was
observed, would also not avail the assessee.

The assessee went up in appeal to the Appellate Assistant
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Conmmi ssi oner. It was contended inter alia on his behalf
that the income-tax officer was wong in holding that the
decl arati on under section 17(1) could be entertained only on
the first occasion when the person becane assessable.
According to the assessee, the declaration could be accepted
even later provided sufficient cause was shown for not
filing the declaration earlier. The assessee further
submitted that the assessnent as non-resident was made for
the first time in respect of assessnent year 1958-59 and as
section 34 proceedi ngs were fresh pr oceedi ngs t he
declaration made in 1958-59 ought to be accepted. The
Appel |l ate Assistant Commi ssioner held that the income-tax
of ficer’s reasoning for not accepting the declaration under
section 17(1) was not correct. In this connection the
Appel | ate Assistant Commi ssioner referred to his order in
the appeal by the assessee for the assessnent year 1958-59
wherein he had held that the assessee had sufficient cause
for not filing the declaration under section 17(1) when the
assessee becane first assessable. It was also held that the
failure to file the declaration bad not resulted in a
reduction-of tax liability:

600

The declaration filedon March 24, 1959 by the assessee, in
the opinion of the Appellate Assistant conm ssioner, could
be availed of for the assessments for the three years in
guestion as the assessnent orders consequent upon the
reopeni ng of assessnments were bei ng nade subsequent to that
dat e.

The departnent went up in appeal to the Inconme-tax Appellate
Tribunal against the —order ~of the Appellate Assistant
Conmi ssi oner. The Tribunal accepted the reasoning of the
Appel | ate Assistant Comm ssioner and di'smi ssed the  appeal
On being noved by the. Conm ssioner of |ncone-tax the
Tri bunal referred the question reproduced above to the Hi gh
Court. The High Court in answering the question against the
assessee referred to the expression "all assessments there-
after” in the two provisos to section 17(1) of the 'Act and
observed that those words showed that the declaration / could
be availed of in respect of assessnents for subsequent years
and not in respect of assessnents made by the revenue in
exercise of its power under section 34 of the Act.” The word
"assessnents” in the above expression, in the opinion of the
Hi gh Court, referred to only original assessnents and not to
assessnments mnmde by the revenue in exercise of its power
under section 34 of the Act.

In appeal before us M. Desai on behalf of the assessee-
appel l ant has assailed the judgment of the High Court and
has contended that correct view of |aw was taken by, the
Appel | ate Assistant Conmissioner and the Tribunal. As
against that M. Hardy on behalf of the revenue has
supported the view taken by the H gh Court.

After hearing the | earned counsel for the parties, we are of
the, opinion that the subm ssion made by M. Desai is well-
f ounded. The assessee, as nentioned wearlier, filed the
declaration in the course of assessnent proceedi ngs relating
to the year 1958-59 on March 24, 1959. Although the above
declaration was rejected by the inconme-tax officer, the
Appel |l ate Assistant Conmi ssioner on appeal in respect of
assessnment for the assessment year 1958-59 held that there
was sufficient cause for the assessee in not making the
declaration on the first occasion on which he becane
assessabl e and that his failure to nake such decl arati on had
not resulted in reducing his liability to tax for any year
The assessee was, accordingly allowed to make the
declaration after the expiry of the prescribed period.
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According to the second proviso to section 17(1) of the Act,
once the assessee is allowed to make the declaration after
the expiry of the period specified ,,such declaration shal
have effect in relation’ to the assessnent for the. year in
which the declaration is made (if such assessment had not
been conpl eted before such declaration) and all assessnents
thereafter”. The words of the second proviso to section
17(1) reproduced above nmake it clear that the declaration
woul d be operative not only for the assessnent for the year
in which the declaration is nade if such assessment had not
been conpl eted before such declaration, but "also for al
assessnents to be nmde thereafter. The wor ds "al
assessnments thereafter”, in our opinion, signify not only
assessments for. the subsequent years but would also cover
assessnents for
601
the earlier years in case the assessnents for those wearlier
years are.being made subsequent to the filing of the
decl aration. ~The words"all assessnents, thereafter" have a
wi de anplitude and we see no cogent reason for not giving
themtheir natural meaning or for restricting their scope.’
Those words woul d include within their anbit all assessments
made subsequent to the filing of the declaration-and it
woul d be wong to so construe themas if the |egislature had
used the words "all assessnents for the subsequent years".
W are wunable to subscribe to the view taken by the High
Court that the assessments referred to in the words
reproduced above mean, only the original assessnents and not
the reassessnents made under -section 34 of the Act .
According to section 2(8) of the Income-tax Act, 1961 the
words "assessnent” includes reassessnent. Although such a
definition was not there in the Act ~of 1922, ‘the word
"assessnent” in the second proviso to section 17(1) of the
Act nust necessarily, in our opinion, ~cover reassessnent
under section 34 of the Act.ln the case of A. N Lakshnan
Shenoy v. Inconme-tax O ficer, Bangalore & Os. (1) this Court
held that the word "assessnent" (in-the Finance Act, 1950
woul d include reassessnment. |t was observed that 'the col -
| ocation of the words "levy, assessnent and collection of
i ncone-tax"’ showed that the word "assessnment" ~ had a
conpr ehensi ve neaning so as to cover reassessnment. The case
of Commi ssioner of Income-tax.v. Khenthand Randas(2) upon
which reliance had been placed by the,revenue in Shenoy's
case, as has also been done in the present case, was
di sti ngui shed. This Court referred to the observations of
the Judicial’ Commttee in the case of Khenthand Randas and
held that those, observations |end no support to  the view
that the word "assessment" nust always bear a particul ar
nmeaning in the Income-tax Act. Reliance in this context was
pl aced wupon the follow ng observations of.” the Judicia
Commi ttee
"These two questions are so closely related to
one another that they can conveniently be
consi dered together. In order to answer them
it is wessential to bear in mnd the nethod
prescri bed by the Act for naking an assessnent
of tax, wusing the word assessnent in its
conprehensive sense as including the whole

procedure for inmposing liability wupon the
t axpayer. The met hod consists of the
following steps. In the first place, the
taxable incone of the taxpayer has to be
conputed. In the next place, the sum payable

by himon the basis of such conputation has,
to be deternmined. Finally, a notice of denand
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in the prescribed form specifying the sum so
payabl e, has to be served upon the taxpayer."
This Court further observed in Shenoy's case

"If the word ’'assessnent’ is taken in its
conpr ehensi ve sense, as we think it should be
taken in the context of section 1 3 ( 1) of
the Finance Act, 1950, it would i ncl ude
'reassessment’ nade under the provisions of
the Act. Such ’'reassessnent’

(1) [1958] 34 I TR 275.

(2) [1938] 6 I TR 414,

602

wi Il without doubt cone within the expression
"l evy, assessnent and collection of incone-

tax’. In his.  speech in Commissioner for
General . Purposes of Income Tax for the City
of~ London v. G bbs and Ohers(1l) Lord Sinon
has pointed out that the word 'assessment’ is

used in the English lncone tax code in nore
than one sense- and sonetines, wthin the
bounds of  the  same section, two separate

meanings of the word my be

neaning is the fixing of the sum taken to
represent the actual profit and the other the
actual sumin tax whichthe taxpayer is |liable
to pay.
It has been contended before us that the
Fi nance  Act and the Inconme-tax Act should be
read together —as formng one ,code, and so
read the words 'assessnent’ and '’ reassessment’
acquire definite and distinct connotations.
We are unable to agree, for the reasons | which
we have already given, that even if we read
the Finance Act along with the Income-tax Act
the wor d 'assessnent’ can be gi ven a
restricted nmeaning. To repeat these reasons
the Incone-tax Code itself wuses the word
assessnment in different senses, and “in the
context and collocation of the words of the
Fi nance Act, the word 'assessment’ is capable
of bearing a conprehensive neaning only."
In the context of section 17(1) of the, Act the word
"assessnent" nmust necessarily include reassessnent - under
section 34 of the Act. To hold otherwi se would result in an
anomal ous situation. This can best be illustrated by taking
a concrete case. An assessee files a ,declaration under
section 17(1) of the Act in respect of the assessnent / year
1955- 56. Supposi ng his assessnent for the year 1956-57 is
reopened and an order for reassessnent is nmade. In case the
, decl aration nade under section 17(1) can be availed of only
for the original assessments and not for reassessments under
section 34 of the Act, the result would necessarily be  that
the declaration woul d have to be excl uded from consi deration
in maki ng the reassessnment 'for the year 1956-57 even though

the declaration had been filed nuch earlier. This could
hardly have been the intention of the |egislature. The
entire schene of section 17(1) as well as the context, in
our opinion, clearly shows that the word "assessnent” in

section 17(1) has been used in a conprehensive sense so as
to include reassessnent.

It may also be observed that there are indications in the
Act that whenever the legislature intended that the word
"assessnent" should not include reassessnment, it used

f oun
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express words for the purpose. Section 33B of the Act
enpower s the Conmi ssioner of Incone-tax if he considers any
order passed by the incone-tax officer to be erroneous and
prejudicial to the interest of revenue to nmake inter alia an
order, after conplying with the requirements of t hat
section. canceling the assessment and directing a fresh
assessment. Sub-section (2) of that

(1) [1942] A C 402, 406.

603

section nmakes it clear that no order can be nmade under that
section to revise an order,of reassessnment made under the
provisions of section 34. |If the order of assessment did
not include an order of reassessnment made under t he
provi sions of section 34, there would have been hardly any
necessity of naking a provision in sub-section (2) of
section 33B that no order can be made under sub-section (1)
of’ that sectionto revise an order of reassessnment made
under the pro-. visions of section 34.

According to section 67 of the Act, no suit shall be brought
in any '‘Cvil Court to set aside or nodify any assessnent
made under the Act. It is obvious that the protection
afforded by that section would be available not only for the
original assessments but also for reassessnents made under
section 34 of the Act even though the word used in the
section is assessnent and not reassessment. Likewi se, the
fact that the legislature has used the  word "assessments"
and not ,,.reassessnents" in the second proviso to section
17(1) of the Act would not exclude the applicability of that
proviso to cases of reassessnents subsequent to the filing
of the declaration.

The matter may also be looked at from another angle.
Proceedi ngs under section 34 of the Act can be initiated if
the incone-tax, officer has reason to believe that  incone,
profits or gains chargeable to incone-tax have | escaped
assessnent for any year or have been. under-assessed or
assessed at too law a rate or have been made the subject of
excessive ’'relief under the Act or excessive /loss or
depreci ation all owance has been conmputed. The first of the
above five contingencies deals with income, profits or gains

chargeable to income-tax escaping assessnent.. In such an
event the income-tax officer would after initiating
proceedi ngs under section 34 make assessnent of such incone,
profit or gain. |In the other four contingencies, the carder
nmade by the incone-tax officer would be for reassessing
such. incone, profit or gain or reconputing the 1loss or
depreciation allowance. |f the view propounded on behal f of

the revenue were to be accepted that assessnent does not
include reassessnment nmade under section 34 of the Act, the
result would be that the benefit of the declaration / nade
under section 17 (1 ) of the Act, in case other conditions
are fulfilled, would be available only in the first
contingency nentioned above relating to escaped assessment
and not in the remaining contingencies because they pertain
to reassessment. This would certainly be anomal ous for it
would result in placing persons whose income has escaped
assessment in a better position conpared to persons, whose
i ncone has been under-assessed or assessed at too low a rate
or has been the subject of excessive relief under the Act or
i n whose cases

604

excessive | oss or depreciation allowance has been conputed.
Thi s could hardly have been the intention of t he
| egi sl ature.

We, therefore, accept these appeals, set aside the judgnent
of the H gh Court and di scharge the answer given by it to
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the question referred to it. The question reproduced above
is answered in, the affirmative in favour of the assessee-
appel l ant and agai nst the revenue. The assessee appell ant
shall be entitled to his costs both in this Court as well as
in the High Court. One hearing fee.

S. C.  Appeal s all owed.
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