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ACT:

Sel ection of | candidates admitted to the Governnent
Medi cal Col | ege, Janmu-\Wether the notifications issued by
the Government of Jammu and Kashmir indicating different
categories under clause (2) -and earmarking seats arbitrary
and unconstitutional -Articles 14 and 15 of the Constitution-
I ntervi ew met hod of selection whether avalid test.

HEADNOTE:

The selection of candidates admtted to the Government
Medi cal Col |l ege, Janmu are to be nmade in accordance with the
manner and procedure |laid down in the various orders issued
by the Governnment of Jamu and Kashmir fromtine to tine.
The earliest order made on July 9, 1973 concerns adm ssion
to technical institutions which include nedical coll eges and
says that "the man power requirenents of various parts of
the State have not received uniformand equal treatnment with
the result that there has been inbal ance in the devel opnent

of human resources in these parts", and "since the
adm ssions to technical institutions also lead to the
devel opnent of human resources", it had, therefore, "become
necessary to provide equal opportunities to the permanent
resi dent candidates of all parts of the State ~and al

sections of the society". As, per this order 50%of the

seats were earmarked for selection on open conpetition, 25%
of the seats were reserved for candi dates bel onging to the
categories specified in clause (2) of the order according to
the percentage indicated against each. It was further

provided in the order that after selection, as above, the
remai ni ng 25% of the seats "should be filled on the basis of

inter se nerit to ensure rectification of inbalance in the
admi ssions for various parts of the State, if any, so as to
give equitable and uniform treatment to those parts”. In
case there was no "visible inbal ance" or where no candi dates
were available wunder a particular category nentioned in
clause (2) above the seats earmarked under these two heads
"shall be added to the percentage under [clause] | above".

The annexure to the order contained instructions concerning
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the "identification of the persons claimng benefit" under
clause 2 of the order and "the procedure connected

therew th". The i nstructions defined the di f ferent
categories nentioned in clause (2):
"Areas adjoining actual line of control-Candidates

permanently residing in any village of the State
specified in Appendix | to these instructions".

"Bad pockets-Candi dates pernanently residing in
any village of the State specified in Appendix Il to
these instructions".

"Soci al Castes-Candidates of the State bel onging

to any of the castes indicated in Appendix Ill to these
i nstructions".
The instructions al so ~ provided for the issue of a

certificate by the concerned authority stating that a
candi date fell under any of the categories.
1254

On June 27, 1974 another order was issued refixing the
percentage of ~ seats reserved for the different categories
"with a ‘view to affording nore accomobdation for open
nerit". Open merit percentage was  increased to 60, by
reduci ng by 5% the percentage of seats allotted for children
of freedom fighters and by reducing the percentage of seats
of 25% earmarked to ensure "rectification of inbalance" from
25%to 20% 3% of seats reserved for candidates from areas
known as bad pockets which included Ladakh wunder the
category "socially and educationally  backward cl asses" was
reduced to 1% and ‘the resultant  difference of 2% was
earmarked to candi dates from Ladakh whi ch was' excl uded from
the above category. By another order dated April 21, 1976,
the existing reservation of 20% for neeting regiona
i mbal ance was reduced to 18% and the "resultant 2% vacancies
ear marked for candi dates possessing, outstandi ng proficiency
in sports". An order nade on April 16, 1976 earnarked 10
seats at the Government Medical Col lege, Janmu, for girl
students "subject to enough girl students being found
ot herwi se suitable". The order also |laid down the procedure
to be followed by the selection conmmittee in “selecting
candi dates for admission to technical training  course. By
this order, conparative performance of the candi dates at an
interviewto be conducted for the purpose by the selection
conmttee was nade the only basis of selection. The order
added that the marks obtained by a candidate in the
qualifying wuniversity examination should be taken into
consideration only to determine the initial eligibility to
conpete for selection. This order was nodified by a
subsequent order issued on April 3, 1978. Instead of the
marks obtained by a candidate in the qualifying university
exam nation being treated as relevant only to determne
eligibility, the subsequent order provided: "there will be
100 nmarks for academic nmerit which shall be allotted to each
candi date in accordance with the percentage of marks secured
by himiher in the basic qualifying examnation or its
equi valent". This order further provided that 50 marks woul d
be allotted for interview, 10 nmarks for each of the five
factors: physical, fitness, personality, aptitude genera
know edge and general intelligence.

By notification published in the Jamu and Kashnir
CGovernment Gazette on June 21, 1979 applications were
invited for adm ssion to the MB.B.S. course in the
aforesaid college. Only those candi dates who had passed the
Pre-Medical or Inter-Science or First Year T.D.C. (Medica
Group) exami nation fromthe University of Janmu or any ot her
equi val ent exam nation and had secured not |ess than 50 per
cent marks in science subjects in aggregate (theory and
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practical) were eligible to apply for adm ssion; however,
for schedul ed castes, scheduled tribes Bakarwal and Qujjar
candi dates and candidates from Ladakh district and ' Bad
pockets’ the qualifying marks was 45 per cent. Candi dates
who had been selected or nomnated by the GCovernment of
Jammu and Kashmir or had been already selected by a
sel ection committee constituted by the Governnent for any
training course in or outside the State were not eligible to
apply or to appear for interview for admssion to this
college. The notification added: "Conparative nmerit of the
candi dates will be adjudged wth respect to physica
fitness, aptitude personality, general know edge and genera
intelligence in the interview, for which marks wll be
awar ded according to the performance of the candidates". It
was further provided that the selection would be nade in
accordance with the manner and procedure laid down in the
various orders issued by the CGovernnent fromtine to tine.
The total « nunber of seats filled by selection in this
coll ege for the year 1979-80 was 52. The candi dat es nunbered
526, out " of which 473 actually appeared for interview In
addition 10

1255

seats were filled by candi dates nonmi nated by the Government.
The nom nation had to be nade only fromtwo sources: wards
of non-resident Defence personnel, and students from other
st ates.

The petitioners challenged the selection of candi dates
admitted to the Governnent Medical College, Jamu for the
academ c year 1979-80 as bad and that the categories
mentioned in the several orders as arbitrary and
unconstitutional
N

HELD: 1. The classification made for rectification of
regi onal inbalance is vague and the selections (serial Nos.
43 to 51 to the List) nmade under this head are invalid for
the follow ng reasons: [1263 G D, ]

(i) The notification dated ‘June 21, 1979 by which
applications were invited for admssion to the nedica
col l ege provided that the selection of candi dates woul d be
made in accordance with the manner and procedure lLaid down
in the various orders issued by the Government fromtime to
time, but none of these orders contains —an explanation
offered in the supplenentary affidavit filed by the State of
Jammu & Kashmir that: "...... the State Governnent has found
that for peculiar historical, geographical and topographica
reasons there prevails an inbalance in the matter of
devel opnent of the various parts of the State ~which has
resulted in certain areas being backward as conpared with
the rest. 1In order therefore to rectify the distinction
which inevitably would otherwise creep in to the selection
the State Government  has reserved 18% of seats for
rectification of such i mbal ance". Even with this
expl anation, the affidavit, does not identify the area of
i mbal ance. There was thus no objective standard to gui de the
sel ection committee. [1261 E-H, 1262 A

(ii) Even in the supplenentary affidavit it is not
claimed that the area of inbalance is only another nane for
the areas adjoining the actual line of control and the had
pockets, as contended on behalf of the State. Wiat is said
inthe affidavit is that the areas of inbalance are simlar
to the aforesaid areas in being equally backward. But this

does not nean that these categories are all identical and
co-extensive in all respects. Further in spite of
simlarity, even areas adjoining the actual line of contro

and the bad pockets have been put under different
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categories; and [1262 B-]

(iii) The contention was that the classification was
justified on the report of the Anand Conmittee. The
Selection Conmittee was required to follow not the Anand
Conmittee report but what was provided in the orders passed
by the CGovernment. There is no order containing any
reference to the Anand Committee Report. Neither the
CGovernment adopted the Anand Committee’'s report nor did the
Selection Conmittee proceeded on the basis of that report.
Though the Anand Conmittee did not accept "social castes" as
a category i ndi cative of backwar dness, the Selection
Conmittee has selected one candidate under this category
which clearly shows that  the Selection Comittee was not
gui ded by the Anand Commttee Report, the selection nmade was
not and coul d not be onthe basis of that report. [1263 A-(

2. In Janki Prasad Parimo and Os. etc. etc. v. State
of Jammu and Kashmir and Os.; [1973] 3 SCR p. 236, the

Supreme Court did not approve 4 out of 23 "low social
castes" nmentioned in the Wazir Conmittee Report "as
educationally and econom cally extrenmely backward", as
havi ng no-basis for inclu-

1256

sion in the List. |In Appendix Ill, 19 of these castes have
been retained which were not disapproved in Parinpo’s case.
Chapter XIlIl of the Wazir Commttee report nakes it clear

that the classificationis wth reference to the nature of
occupations which ' the people belonging to  this category
pursue. That being so, the classification does not offend
Article 14 or Article 15 of the Constitution. The selection
of Edwi n Khakkar, a Christian is in order since he falls
under one such category listed and since the category is
based on occupation and not on caste-as such. [1263 GH
1264 A-B]

3. The areas adjoining actual |ine of control and bad
pockets are really backward areas and the residents of these
areas are indisputably socially and educationally backward.
Reservations made for such candidates from such /backward
cl asses cannot be said to offend Article 14 of the
Constitution.

[ 1264C- D

Janaki Prasad Parinmoo and Ors. etec. v. State of Jamu &
Kashmr and Os., [1973]3 SCR p. 236; followed.

4. Though the contention that "interview ng candi dates
to judge their suitability was not a reliable test as nmany
uncertain factors were likely to affect +the result of the
interview' reflects a legitimate point of view, but it is a
point of viewonly and cannot be taken as the |last word on
the subject. However, it is inpossible within allotted span
of time (4 mnutes) to make a fair estimate of a candidate's
suitability on a consideration of the five specified factors
whi ch are not capabl e of easy determ nation such as physica
fitness, personality, aptitude, general know edge and
general intelligence. By nmerely |ooking at a candi date, the
sel ection committee could not conme to a conclusion about
one’'s physi cal fitness. Therefore, the fact that the
allotment of marks is in accordance with a policy decision
may not conclude the nmatter in all circunstances; if that
decision is found to be arbitrary and infringing Article 14
of the Constitution it cannot claimimunity from chall enge.
[1264 E-H, 1265 G H, 1266 A]

R Chitralekha and anr. v. State of Mysore and Os.
[1964] 6 SCR 368; A Peeriakaruppan etc. v. State of Tam |l
Nadu and Ors., [1971] 2 SCR 430; distinguished and held
i napplicable to the facts of the instant case.

5. The selection under the category "wards of Medica
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College Staff" is invalid as such a category does not find
place in any of the orders. [1266 G H

6. Reservation for students from other states on
reci procal basis, as seen fromAnita Jain’'s case has not
worked in practice and she is entitled to a seat. Nor did
the two clauses 17 and 18 of the notification dated June 21
1979 apply to Kul bhushan Gupta since he was not sel ected or
nom nated by the Governnent of Jamu and Kashnmir for
adnmi ssion to the Engineering Coll ege nor was he sel ected by
any selection conmittee constituted by the Government of
Jammu and Kashmir. [1267 E-H, 1268 G H

JUDGVENT:

ORIGNAL JURISDICTION: - Wit Petition Nos. 1488-89,
1556-57, 1571/79 and 29, 201, 222, 249, 260-263, 267, 268-
271, 278, 279, 304, 305, 309, 310 and 326 of 1980.

(Under Article 32 of the Constitution)

1257

Ani |-Dev —Singh, S.S.~ Jauhar and Lalit Kumar Gupta for
the Petitioners in W Nos. 1488-89, 1571/79 and 304, 309-
310/ 80.

Anil Dev Singh and~ S. K.  Sabharwal for the Petitioners
in WP Nos. 201, 249, 267, 278, 279 and 326/ 80.

Naunit Lal for the Petitioners in W Nos. 1556-57/79,
29, 222, 260-63, 268-271 and 305/ 80.

S.N. Kackar for the Respondent in W Nos. 1488-1489/79.

Y.S. Chitale and Miukul Midgal for the Respondent in WP
Nos. 1556-1557/79.

Al taf Ahned for Respondent Nos. 1-3 - in WP-1488 and RR
1-6 in WP 1489/79 and in all the matters.

ATM Sampath and P.N. Ramalingamfor ~RR 7 in W No.
1488/ 79 and 1551- 1557/ 79.

C.S.S. Rao for RR 12 in WP No. 1488/ 79.

S.P. Gupta, V.K Pandita, R ~Satish and E.C. Agarwal a
and Dnvarka Nath Gupta for the Intervener in WP Nos. 1556-
1557/ 79.

A K Sen, V.K Pandey, R Satish, S.P. Gupta, Dwarka
Nath Gupta and E.C. Agarwala for the Intervener in W Nos.
1488- 1489/ 79.

L.M Singhvi (Dr.), L.K Pandey and M. Naunit Lal for
the Petitioner in W No. 29/80.

The Judgrent, of the Court was delivered by

GUPTA, J.-The selection of candidates adnmitted to the
CGovernment Medical College, Janmmu, for the —academic vyear
1979-80 is challenged in these petitions under Article 32 of
the Constitution by some of the candidates who were. not
sel ected. By notification published in the Jammu and Kashmr
CGovernment Gazette on June 21, 1979 applications' were
invited for admi ssion to the MB.B.S. course- in the
af oresaid coll ege. Only those candi dates who had passed the
Pre-Medical or Inter-Science or First Year T.D.C. (Medica
Group) exam nation fromthe University of Janmu or any other
equi val ent exam nation and had secured not |ess than 50 per
cent marks in science subjects in aggregate (theory and
practical) were eligible to apply for adm ssion; however,
for schedul ed castes, scheduled tribes, Bakarwal and Qujjar
candi dates and candidates from Ladakh district and ' Bad
Pockets’ the qualifying marks was 45 per cent. Candi dates
who had been selected or nomnated by the Governnent of
Jammu and Kashmir or had been already selected by a
selection committee constituted by the Government for any
training course in or outside the State were not eligible to
apply or to appear for interview for admssion to this
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1258

added: "Conparative nerit of the candidates will be adjudged
with respect to physical fitness, aptitude, personality,
general know edge and general intelligence in the interview,
for which marks will be awarded according to the perfornmance
of the candidates". It was further provided that the
sel ection would be made in accordance with the nmanner and
procedure laid down in the various orders issued by the
Government from tine to time. The total nunber of seats
filled by selection in this college for the year 1979-80 was
52. The candi dates nunbered 526, out of which 473 actually
appeared for interview I'n addition 10 seats were filled by
candi dates nomi nated by the Government. It appears fromthe
suppl enentary affidavit~ filed on behalf of the State of
Jammu and Kashmir that the nominations had to be made only
fromtwo sources: wards  of non-resident Defence personnel
and students from other States.

Bef ore we proceed to consider the grounds on which the
sel ection is <challenged, it wll be necessary to refer to
the contents of the orders issued by the Governnent of Jamu
and Kashmir to regulate the selection. The earliest order
which is relevant inthis context was made on July 9, 1973.
This concerns admission to technical "institutions which
i nclude nedical colleges. The order starts by saying that
“"the man power requirenents of various parts of the State
have not received uniform and equal treatnment with the
result that there has been inbal ance in the devel opment of
human resources in these parts®, and "since the adm ssions

to technical institutions also lead to the devel opnent of
human resources"”, it had therefore "beconme necessary to
provi de equal opportunities to the  permanent  resident

candi dates of all parts of the State and all sections of
soci ety". The order then |ays down the follow ng rules for
admi ssion wuntil further orders, it is said, wth the
af oresai d object in view

(1) 50 per cent of the seats "should be
strai ghtaway earmarked for being filled upon
the basis of open nmerit in accordance with
the criteria to be adopted by the concerned
selection comittee constituted by the
CGovernment in this behal f".

(2) O the remmining seats, 25 per cent 1is
reserved for candidates falling under the
categories specified below to the extent
i ndi cated agai nst each, to be filled on the
basis of merit in each category:

(a) Schedul ed castes 8%
(b) Children of freedomfighters 7%
(c) Children of pernanent resident

Def ence personnel 3%

1259
(d) Candidates belonging to the
foll owi ng socially and educational Iy
backward cl asses as recomrended by
t he Backward Cl asses Comittee;

(i) Areas adj oi ni ng act ual line
of control 3%
(ii) Areas known as bad pockets
i ncl udi ng Ladakh. 3%
(iii) Social castes 1%

It is further provided in the order that after selection as
indicated in clauses (1) and (2) above had been made, the
remai ning 25 per cent of the seats "should be filled on the
basis of inter-se nmerit to ensure rectification of inbal ance
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in the adm ssions for various parts of the State, if any, so
as to give equitable and uniformtreatnent to those parts"”.
It is added that in case there is no "visible inbalance" or
where no candi dates are available wunder a particular
category nentioned in clause 2 above the seats earmarked
under these two heads "shall be added to the percentage
under 1 above". The selection comittee while naking
selections is required by the order to indicate separately
the category wunder which a candidate falls. There is an
annexure to the order containing instructions concerning the
"identifications of the persons claimng benefit" under
clause 2 of the order and the "procedure connected
therewith". The instructions define the different categories
nentioned in clause (2). For the present purpose it will be
necessary to refer to the definitions of "Areas adjoining
actual line of control", "Bad pockets", and "Social castes".

"Areas adjoi ning actual |ine of control-Candidates
permanently  residing in ‘any village of the State
specified in Appendix | to these instructions."

"Bad pockets-candi dates pernanently residing in
any village of the State specified in Appendix Il to
these instructions.”

"Soci al castes-candidates of the State bel onging
to any of the castes indicated in Appendix Ill to these
instructions."”

The instructions also provide for the issue of a certificate
by the concerned authority stating that a candidate falls
under any of the categories.

1260

On June 27, 1974 another order was issued refixing the
percentage of seats reserved for the different categories
"with a view to affording nore accomobdation for open
merit".

The foll owi ng changes were nade to the earlier order

(1) Instead of 50 per cent, 60 per cent of the
seats is now earmarked for adm ssion on the
basi s of "open nerit".

(2) Instead of 25 per cent, 20 per cent is
earmar ked for adm ssion under the categories
nmentioned in clause 2 of the order dated July
9, 1973. The percentage of seats allotted for
children of freedomfighters is reduced from
7 per cent to 2 per cent. Under the category
"socially and educationally backward cl asses"
the earlier order had reserved 3 per cent of
the seats for candidates belonging to areas
known as bad pockets including Ladakh, by
this order Ladakh is excluded from  that
category reducing the percentage of  seats
from3 per cent to 1 per cent and a separate
category has been nmade for candidates from
the Ladakh district allotting 2 per cent of
the seats to them

(3) Wereas in the earlier order 25 per cent of
t he seats was ear mar ked to ensure
rectification of inbalance, here the figure
is reduced to 20 per cent.

About two years later, on April 21, 1976 anot her order
was i ssued reducing the existing reservation of 20 per cent
for meeting regional inmbalance to 18 per cent and allotting
"the resultant 2% vacancies" for candidates "possessing
out st andi ng proficiency in sports".

It is necessary to refer to two nore orders. An order
made on April 16, 1976 provides that 10 seats at the
Covernment Medi cal Coll ege, Janmmu, shall be earmarked for
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girl students "subject to enough girl students being found
ot herwi se suitable". The order also |ays down the procedure

to be followed by the selection committee in selecting
candi dates for admission to technical training courses. By
this order, conparative performance of the candidates at an
interviewto be conducted for the purpose by the selection
conmttee is made the only basis of selection. The order
adds that the marks obtained by a candidate in the
qualifying university exam nation shall be taken into
consideration only to determine the initial eligibility to
conpete for selection. This order was nodified by a

1261

subsequent order issued on April 3, 1978. Instead of the
nmarks obtained by a candidate in the qualifying university
exam nation being treated as relevant only to determne
eligibility, the subsequent order provides: "there will be
100 marks for academic nerit which shall be allotted to each
candi date in accordance with the percentage of marks secured
by hinmlher in the basic qualifying examnation or its
equi val ent". This  order further provides that 50 marks will
be allotted for interview, 10 narks for each of the five
factors; physical fitness, personality, aptitude, genera
know edge and general “intelligence.

Some of the categories nentioned in these orders have
been challenged as arbitrary and unconstitutional. W nay
begin with the classification nade for ’'rectification or
regi onal inbalance’ for which 18 per cent of the seats is
reserved. The criticismis that the order creating this
category does not identify the  areas which suffer from
i mbal ance nor does it supply any guidelines for the
sel ection committee. It appears that the selection commttee
has admitted 9 candi dates under this head whose nanes appear
at serial Nos. 43 to 51 of the list of selected candi dates
annexed to the supplenentary affidavit filed on behalf of
the first respondent, State of Janmu and Kashmir. How
exactly the selection conmittee understood what regiona
i rthal ance was and on what basis they accepted certain areas
of the State as suffering frominbalance is not known. The
suppl enentary affidavit seeks to —explain the category as
follows: "....the State GCovernnent -has found that for
peculiar historical, geographical and topographical reasons
there prevails an inbalance in the matter of devel opnent of
the various parts of the State which has resulted in certain
areas being backward as conpared with the rest. ~In order
therefore to rectify the distortion which inevitably would
otherwi se creep into the selection, the State Governnment has
reserved 18% of seats for rectification of such inbal ance"
The affidavit refers to the disadvantages suffered by areas
which adjoin the actual line of control and the bad pockets
and states: "likewise there are other areas in the State
whi ch have received |esser attentionin the past- in the
matter of econom c devel opnent. These areas, inter alia, are
ei ther inaccessible on account of difficult geographica

terrain or suffer from difficult climtic
condition....Naturally therefore the human resources from
those areas have also not developed". It may be recalled

that the notification dated June 21, 1979 by which
applications were invited for admssion to the nedica

coll ege provided that the selection of candidates woul d be
made in accordance with the manner and procedure |aid down
in the various orders issued by the Government fromtinme to
time, but none

1262

of these orders contains an explanation as the one now
offered in the supplenentary affidavit. Even wth this
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explanation the affidavit does not identify the areas of
i mbal ance. There was thus no objective standard to gui de the
sel ection conmmittee. M. Kacker appearing for the State of
Jammu and Kashmir sought to argue that by area of inbal ance
what was meant was really the same thing as areas adjoining
actual line of control and bad pockets. But in all the
orders issued by the Governnent fromtine to tine the area
of inbalance has been treated as a distinct category. Even
in the supplenmentary affidavit it is not clained that the
area of inbalance is only another nane for the areas
adjoining the actual line of control and the bad pockets,
what is saidis that these are simlar in being equally
backward. But this does not nmean that these categories are

all identical and co-extensive in all respects. It will be
noticed that, in spite of the simlarity, even areas
adjoining the actual line of control and the bad pockets

have been put under different categories.

M. Kacker ~also-urged that as the areas suffering from
i rthal ance’ were backward areas, constituting a separate
category for candi dates coming from such backward areas was
in accordance with the report of a conmittee headed by M.
Justice Anand of Jammu - and Kashmir Hi gh Court. The Anand
Conmittee was appointed on August 24, 1976 to exam ne and
renove defects in the Jamu and Kashm r Schedul ed Castes
and Backward Cl asses (Reservation) Rules, 1970 and the Jammu
and Kashmr Schedul ed Cast es and Backwar d Cl asses
(Reservation of Appointment by Pronotion) Rules 1970. These
rules were framed on the basis of the recommendati ons of a
conmittee, called the Wazir Commttee, set up in 1969 for
drawing up a list of backward classes in the State. M.
Justice J.N. Wazir, a former Chief Justice of ~Jamu and
Kashmir High Court, was the Chairman of this Comittee. The
Wazir Committee submitted its report in Novenber 1969
recomendi ng several classes of citizensto be classified as
backward cl asses. The validity of these Rules cane up for
scrutiny before this Court in Janki Prasad Parimo and
others etc. etc. v. State of Janmu and Kashmir and
others.(1) In Parinmoo’s case certain defects in'the 1970
Rules were poi nted out and the Anand Conmittee was
constituted, as stated already, "with a view to  examne
renoval of defects"” in the 1970 Rules. The Anand Committee
submitted its report in Septenber 1977. M. Kacker drew our
attention to the fact that the report was debated on the
floor of both houses of the Jammu and Kashnir |egislature
whi ch resol ved as
1263
follows: "The report need to be adopted by the Governnent as
quickly as possible and rules made so that ‘the backward
cl asses could derive benefits quickly". It is not necessary
to exam ne whether the Anand Comittee report identifies the
areas of inbalance in the State because the “selection
conmttee was required to follow not the Anand Committee
report but what was provided in the orders passed by the
CGovernment. There is no order containing any reference to
the Anand Conmttee report. There is also nothing to show
that the Governnent had adopted the report of that the
sel ection conmrittee proceeded on the basis of that report.
It appears frompage 59 of the Anand Committee report that
the Conmttee did not accept "social castes" as a category
i ndi cative of backwardness, but the selection conmmttee has
sel ected one candidate under this category which plainly
shows that the selection comittee was not guided by the
Anand Conmittee report. There can be no doubt that the
sel ections made were not and could not be on the basis of
that report. It rust therefore be hel d t hat t he
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classification nade for rectification of regional inbalance
wi thout identifying the areas suffering from inbalance is
vague and the selections made under this head are
accordingly invalid.

In support of this contention that area of inbal ance
was only anot her name for bad pockets or areas adjoining
actual line of control, M. Kacker clainmed that the 9
candi dates selected for 'rectification of inbalance al
cane from either bad pockets or from areas adjoi ning actua
line of control. The claimwas questioned by the petitioners
who sought to disprove it by reference to the material on
record. W do not consider it necessary to examine the
i ndividual cases here. It my be that some of these
candi dates really cane from areas adjoining actual |ine of
control or bad pockets, yet they cannot be accommpdated
unl ess the percentage of seats reserved for these two
cat egori es was raised.

Anot her category - under challenge is "social castes".
Included in this category are <candidates of the State
bel onging to any of the castes indicated in appendix Ill to
the instructions formng part of the order dated July 9,
1973 to which reference has already been nade. The Wazir
Conmittee in their report mentioned 23 | ow social castes "as
educationally and economically extrenely backward" but 4 of
them have been held by this Court in Parinbo’'s case as
having no basis for /inclusion in the list. In appendix II
19 of these castes have been retained which were not
di sapproved in Parinpo’'s case. Chapter Xl Il of the Wzir
Conmittee report makes it clear that the classification is
with reference to the nature of occupations which the people
bel ong-
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ing to this category pursue. That being so we find no
substance in the challenge that the classification offends
Article 14 or Article 15 of the Constitution. Under this
category only one candidate has been selected whose nane,
Edwi n Khokkar, appears at serial No. 33 in the /list of
sel ected candi dates annexed to ‘the supplenentary affidavit
filed on behalf of the State of Jammu and Kashmir. An
objection was raised against his selection that he being a
Christian, as his nane shows, could not belong to-any of the
castes nentioned in appendix I11l. But as the category is
based on occupation and not on caste as such, the objection
must be overrul ed.

The classifications based on areas adjoining actua
line of control and bad pockets are also <challenged as
violative of Article 14 of the Constitution. ~These are
really backward areas and the residents of these areas are
i ndi sput ably socially and educational ly backwar d.
Reservations made for candidates from such backward classes
cannot be said to offend Article 14. In fact in Parinoo’s
case the reservation nmade for residents of bad pocket's which
were identified in the report of the Wazir Conmittee, was
accepted as valid. W therefore hold that the challenge to
these two categories is not justified.

Apart from the challenge to sonme of the categories
mentioned in the Governnent orders, the wvalidity of
interview as a test for selection has al so been questioned,
not only in principle but also in regard to the manner in

which it was conducted. It was contended that interview ng
candidates to judge their suitability was not a reliable
test as many uncertain factors were likely to affect the

result of the interview The criticismreflects a legitimte
point of viewhbut it is a point of viewonly and cannot be
taken as the last word on the subject. In this connection we
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may refer to the observations of this Court in R
Chitral ekha and another v. State of Mysore and others : (1)
“In the field of education there are divergent views as
regard the node of testing the capacity and calibre of
students in the matter of admissions to colleges. Othodox
educationists stand by the nmarks obtained by a student in
the annual exam nation. The nodern trend of opinion insists
upon other additional tests, such as interview, performance
in extra-curricul ar activities, personality test,
psychiatric test etc. Coviously we are not in a position to
judge which nethod is preferable or which test is the
correct one". In A Periakaruppan, etc. v. State of Taml
Nadu and others(2) this Court said: "lIn npbst cases the first
i mpressi on need not necessarily be the best inpression. But
under the
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exi sting conditions in this country we are unable to accede
to the ~contention of ~the petitioners that the system of
interviewas in vogue in this country is so defective as to
make it useless".

In almost— all the wit petitions before us the ora
test as conducted has been described as a "farce". The
criticismis based on the allegation that the tinme spent on
each candi date was between 1-1/2 and 2 mnutes w thin which
it was contended, one could hardly assess the suitability of
the candidate on a consideration of the five factors:
physical fitness, @ aptitude, personality, general know edge
and general intelligence, some of which are also difficult
to evaluate objectively. In an affidavit filed on behalf of
the State of Janmu and Kashmr,” sworn by Dr. A H Fazli,
Prof essor of Pharnacol ogy, Srinagar, who was one of the
menbers of the selection conmttee, it is stated that on an
average the tine spent for interview was "4 mnutes per
candi date". M. Kacker for the State of Jamu and Kashmir
submitted that it was a policy decision by the Governnent to
convert the full marks of the qualifying exam nations to 100
marks and allot 50 marks for interview for the purpose
sel ection. He explained that the conversion was necessary
because the candi dates had appeared in different qualifying
exam nati ons and the total marks—in the di fferent
exam nations varied between 550 and 300. It was pointed out
on behalf of the wit petitioners that allotment of 50 marks
for interview after reducing the total marks of the written
exam nation, where it was 550 to 100, anpunted to allotting
275 marks for interview as against 550 marks for witten
exam nation. It was contended that this was beyond al
reasonabl e proportion especially considering the fact that
only 4 mnutes were spent in evaluating a |'candidate' s
performance in the interview Qur attention was drawn to
Peri akaruppan’s case where this Court thought "earmarking 75
marks out of 275 marks for interview as interview narks
prima facie appears to be excessive". However the concl usion
reached in Periakaruppan’s case on the point was: "Wile we
do feel that the marks allotted for interview are on-the
high side and it nmy be appropriate for the Governnent to
re-examine the question, we are wunable to uphold the

contention that it was not wthin the power of the
Gover nnent to provi de such hi gh mar ks for
interview ........... ".Reserving 50 marks for interview out

of a total of 150 (100 for witten exam nation and 50 for
interview) does seens excessive especially when the tine
spent was not nore than 4 minutes on each candidate. It is
difficult to see how it is possible within this short span
of time to make a fair estimate of a candidate’'s suitability
on a consideration of the five specified factors which are
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not capable of easy determ nation, such as physical fitness,

personality aptitude, gener al know edge and genera
intelligence. It is also not clear how by
1266

nmerely looking at a candidate the selection conmittee could
cone to a conclusion about his or her physical fitness. The
fact that the allotnent of marks is in accordance with a
policy decision may not conclude the natter in al
circunstances; if that decision is found to be arbitrary and
infringing Article 14 of the Constitution, it cannot claim
imunity from challenge. Wwen we say this we are not
unm ndful of the observations in Periakaruppan’s case quoted
above, which were made in a sonewhat simlar but not
altogether identical situation. It was also contended for
the wit petitioners that reserving such high narks for
interview | eaves room for - discrimnination and mani pul ation.
It has been held in Chitral ekha's case that the fact that a
system s capable of -abuse is not a ground for quashing it.
There is 'no reliable naterial before us to prove that there
has been ' di'scrimnation or ~nmanipulation of the interview
marks in —any of these cases. That being so, and considering
the possi bl e hardship, if the- selections were now set aside,
to the students in whose case the validity of the selection
cannot ot herw se be questioned and who have nearly conpleted
two terns, we are not inclined to annul the entire
sel ection, though allotnment of 50 marks for interviewin the
circunst ances stated above seemto us- excessive. However, we
expect the CGovernnent of Jamu and Kashnir to reconsider the
matter in the light of what we have said above and, other
things remaining the sane, for future years to reduce the
percentage of nmarks allotted for interview to a reasonable
proportion of the total marks for the selection test.

Counsel for the petitioners in Wit Petitions 1556-57
of 1979 sought to nmke a point that the regulations framed
by the Indian Medical Council ~under~ the Indian Medica
Council Act, 1956 do not  contenplate interview as a
sel ection device regulating admssion of students. The
position is not so clear fromthe affidavit filed on behalf
of the petitioners and in any case these regulations cane
into effect after the interviews were concluded in Septenber
1979.

The selection of one candi date has been questioned on
the ground that he does not fall under any of the categories
nentioned in the orders. Shri Sanjay Pathania whose nane
appears at serial No. 52 in the list of candidates annexed
to the supplenmentary affidavit filed on behalf of the State
of Jammu and Kashm r appears to have been sel ected under the
category "Wards of Medical College Staff". It was argued
that this category is not based on a valid classification
and infringes Article 14 of the Constitution. It is not
necessary to examine the validity of the classification for
the simple reason that this is not a category mentioned in
any of the orders. That being so the selection of  Shr
Pat hani a nmust be set aside.
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Earlier in this Judgnent it has been stated that
following a request nade by the Governnment of India 10 per
cent of the seats in the College was reserved for students
fromother States on reciprocal basis. This was a policy
deci si on. However, the way the policy has been worked is
criticised by the wit petitioner in wit petition No. 29 of
1980, Mss Anita Jain. Pursuant to this policy 5 students
fromRajasthan and 1 from Andhra Pradesh were adnitted to
the CGovernment Medi cal College, Jammu. Mss Jain states that
she was a candidate for admission to the Medical College,
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Jammu, for the session 1979-80. On Novenber 8, 1979 the
CGovernment of Jammu and Kashmir informed her by a letter
that she had been nom nated for admission to the first year
MB.B.S. course in one of the nmedical colleges in Madhya
Pradesh. When she went to Bhopal for admi ssion on the basis
of the said letter she was refused adm ssion on the ground
that the State of Jammu and Kashmir had not admitted
nom nees of the Madhya Pradesh Governnent and unl ess they
were admitted she would not be admitted to any nedica

college in the State of Madhya Pradesh. Her grievance is
that even after she had inforned the Government of Janmu and
Kashmr of what had happened, the Governnment did not take
any step to get her admtted to any nedical college in the
State or outside. It does not appear from the affidavits
filed by the State of Jammu and Kashmir if the candi dates
admitted to the Governnent  Medical College, Janmu, from
outside the State-are equal in nunber to those from the
State who have been nomnated, for admssion to outside
institutions, and on what basis the nom nations, whatever
the number ~is, have been nmade. Anita Jain's case nakes it
clear that the reciprocity policy, has not worked as it
shoul d have. Mss Jain's counsel inforned us that Mss
Jain"s was wlling to go to any State for adnission to a
medi cal coll ege. Having nom nated her for admission to an
outside institution, we do not think the Governnent can
avoid responsibility - now. W therefore direct the first
respondent, State @ of Jammu and Kashmr, to find her a seat
in any nedical college outside the ~State on the basis of
reciprocity, unless as a result of our Judgnent a few nore
seats are available in the nedical college at Jammu and she
is entitled to one of themon nerit. For disposing of this
wit petition it is not necessary to dilate on the problens
that failure of the reciprocity policy in Mss Jain's case
brings to prom nence.

It now remains to deal with two nore individual cases,
one of i mproper nom nation and the other of unjust
rejection. In the list of nom nated candi dates, the name of
Hari sh Kumar appears against serial No. 62. Nomi nation, as
stated earlier, was to be nade fromtwo cl asses of students-
candi dates fromoutside the State of Jammu
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and Kashmr and wards of Defence personnel (non-residents).
There is no dispute that Harish Kumar belongs to the State
of Jammu and Kashmir and it is not claimed that he falls in
the other class. There was therefore no ~basis on_ which
Hari sh Kurmar coul d be validly nom nated. M. Kacker, counse
for the State of Janmmu and Kashmir, also did not try to
justify Harish Kumar’s nom nation. Harish Kumar's adm ssion
to the nmedical college nust therefore be set aside.

The petitioner in wit petition No. 201 ~of 1980
Kul bhushan CGupta obtained 104 marks out of total 150 marks.
O the 31 candidates who were sel ected on open conpetition
the one whose nane appears 25th in order of merit got 103.25
mar ks out of 150. But Kul bhushan Gupta was not sel ected on
the plea that he had been selected earlier for Regiona
Engi neering Col |l ege. The notification dated June 21, 1979 by
whi ch applications were invited for adnmission to nedica
col l ege, Janmu, for the year 1979-80 includes to clauses
Nos. 17 and 18 which are as foll ow

"17. The candi dates, while applying for adm ssion
to the MB.B.S. Course, should specifically nention in
their application forns that they have not been
sel ected/ nom nated by the Govt. of J & K for any
training course within or outside the J & K State

18. The candi dates, who have already been sel ected
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by any other selection committee constituted by the
Govt. O J & Kfor any other training course within or
outside the State, are not eligible to apply or to
appear for interview for admissionto this college. A
candi date who tries to cheat the Selection Committee on
this account, will be disqualified and even if selected
under false pretence will not be given adm ssion, or if
he/ she has secured admi ssion, his/her admission wll
stand null and void."
It was contended that in view of these conditions
Kul bhushan Gupta was not eligible for selection though no
obj ection was rai sed when he appeared for interview That he
is a student of the Regional Engineering College is not
di sputed, but it appears that he was not selected or
nom nated by the Governnent of Jamu and Kashnir for
adnmi ssion to the engineering college nor was he sel ected by
any selection conmittee constituted by the GCovernment of
Jammu and Kashmr. Clearly, therefore, the bar in clause 17
or clause 18 cannot apply to his case, and it nust be held
that he ‘was inproperly refused adm ssion to the Governnent
Medi cal Coll ege, Jammu. Kul bhushan ~Gupta is entitled on
nmerit to a seat in the College.
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The concl usi ons we have reached on the various issues
do not warrant cancellation of the entire lList of candidates
adnmtted to the Governnent Medical College, Jamu, for the
1979-80 session of the MB.B.S. course but call for a
revision of the list. W therefore direct as follows: -

(1) As the classification nade for "rectification
of regional imbalance” wthout identifying
the areas of inbal ance has been held invalid,
the seats reserved under this head may be
added to the quota of seats earmarked for
sel ection on the basis of nmerit and filled
accordi ngly.

Even if some of the candi dates who have
been selected under this category were
eligible for selection as candidates from
areas adjoi ning actual |ine of control ‘or bad
pockets, they cannot be accomodated unl ess
the percentage of seats reserved for these
two categories was raised.

(2) As the selection of Shri Sanjay Pathania (No.
52 in the list of selected candi dates) under
the category "wards of nedical college staff"
has been set aside, one nore seat  should
therefore be added to the "open nmerit" quota
and filled accordingly.

(3) The Governnent nust find a seat for/ the
petitioner in wit petition No. 29 of 1980.
Mss Anita Jain, who was nominated for
admi ssion to an outside institution, in any
medi cal coll ege outside the State unless as a
result of the revision of the [list  of
candi dates admtted she finds a place in-the
Medi cal College, Jammu, on the basis of
nerit.

(4) The adm ssion of Harish Kumar (No. 62 in the
list of admitted candidates) has been set
aside. To complete the quota of nom nated
candi dat es anot her candidate in his place may
be nom nated if the Government so desires.

(5) The petitioner in wit petition No. 201 of
1980 Kul bhushan Gupta, it has been found, was
wongly refused adnmission. He is entitled on
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nerit to a seat.

The writ petitions therefore succeed to the extent
i ndi cated above. In the circunstances of the cases there
will be no order as to costs.
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W are conscious that revision of the Iist of selected
candi dates at this stage will not only cause hardship to the
students who will be excluded but sonme of those who m ght
get into the list noware also likely to experience certain
difficulties. W are also conscious that the late revision

of the list will <create problems for the authorities but
that, we are afraid, cannot be helped. W hope the
authorities will deal synpathetically wth the cases where

it my be possible for them to render sone help to the
students in this situation and relax the rigour of the rules
to the utnost perm ssible extent for the purpose.

S R Petitions all owed.
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