http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 9

PETI TI ONER
BENGAL | RON CORPORATI ON

Vs.

RESPONDENT:
C T. O

DATE OF JUDGVENT27/ 04/ 1993

BENCH
JEEVAN REDDY, B.P. (J)
BENCH

JEEVAN REDDY, B.P. (J)
VENKATACHALA N. (J)

Cl TATI ON
1993 AIR 2414 1993 SCR (3) 433
1994 SCC' Supl. (1) 310 JT 1993 (3) 134
1993 SCALE  (2) 702

ACT:

HEADNOTE

JUDGVENT:

The judgrment of the court was delivered by

B. P. JEEVAN REDDY J. -

Cvil Appeal No. 4474 of 1992

1. The appell ant is engaged i n the manufacture and sal e of
products |ike cast-iron pipes, manhol e covers, bends etc.
For the assessnent year 1989-90, the Commercial Tax Oficer
Nar ayanguda Circle, Hyderabad levied sales tax ‘upon the
turnover relating to said products treating themas genera
goods. He overruled the petitioner’'s contention that the
said products are declared goods liable to tax at" the rate
of 4% only. The assessees’ appeal preferred before the
Appel l ate Deputy Conm ssioner is still pending. Evident |y
because no stay was granted pending the said appeal, a
notice was issued to the appellant calling uponhimto pay
the tax assessed, against which notice he preferred a wit
petition, being WP. No. 9315 of 1992, in the H gh Court of
Andhra Pradesh. His main contention in the wit petition
was that by virtue of G O Ms. No. 383 Revenue(s) . Departnent
dated April 17, 1985, his products are 'declared goods’ and
are, therefore, liable to tax only @4%

2. The Division Bench of the H gh Court dismnissed the wit
petition following its earlier decision in Deccan Engineers
v. State of A.P.1 In Deccan Engineers’ it was held by the
A.P. High Court that the expression 'cast iron” in Iltem
(2)(i) of the Third Schedule to the Andhra Pradesh GCenera
Sales Tax Act does not include cast-iron pipes, manhole
covers and bends etc. |In this appeal, the correctness of
the said view is questioned.

3. Third Schedule to the Andhra Pradesh General Sales Tax
Act pertains to "declared goods in respect of which a single
point tax only is |eviable under Section 6". Section 6 was
enacted by the A P. Legislature to accord with Sections 14
and 15 of the Central Sales Tax Act. Item (2) of the Third
Schedule in the A P. Act reads as follows:
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THI RD SCHEDULE

(As anended

up to 15th August 1987)

Decl ared goods in respect of which a single point tax only
i s |eviable under

S.

Section 6
Descri - Poi n
ption of | evy
goods
(2) (3)
Iron and At th
steel, that poi nt
is to say, first
(3002) in the St

t of Rat e of

t ax

(4)

e 4 pai se

of in the
sal e rupee

ate

(i Pig i ron and cast i ron
i'ncl uding i ngot nmoul ds, bott om

pl ates, iron scrap, cast iron scrap
runner scrap and iron skull scrap
(ii)steel 'semis (ingots, slabs,
bl.oomrs and billets of all qualities,
shapes and si zes);
(iii)skelp bars, tin bar s,
sheet bars, hoe-bars and sl eeper

bars;

(iv)steel bars (rounds, r ods,
squar es, flats, oct agons and
hexagons, plain and ri bbed or
twisted, in coil formas well as
strai ght ‘1 engt hs);

(v)steel structural s (angl es,

joists, channels, tees, sheet piling
sections, 2 sections or any other
roll ed sections);

(vi)sheets, hoops, strips and
skel p, both black and galvanised,
hot and (cold rolled, plain and
corrugated. in all qualities, in
straight lengths and incoil form
as rolled and in riveted condition

(vii) pl at es bot h plain and
checkered in all qualities;

(viii)discs, rings, forgings
and steel castings;

(ix)tool, alloy and special steels
of any of the above categories;

(x)steel nelting scrap  in al

forns i ncl udi ng steel skul |
turni ngs and bori ngs;
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(xi)steel tubes, both welded and
seani ess, of all dianeters and

l engt hs including tube fittings;
(xii) tin-plates, both hot dipped
and electrolytic and tin free
pl at es;

(xiii)fish plate bars, bearing
plate bars, crossing sleeper bars,

fish pl at es, beari ng pl at es,
crossing sleepers and pressed stee
sl eepers, rails heavy and Iight

crane rails;

(xi v)wheels, tyres, axles and
wheel sets;

(xv)wire rods and wres rolled,
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dr awn, gal vani sed, al um ni sed
tinned or coated such as by copper
(xvi) detectives, rejects, cuttings
or end pieces of any of the above
cat egori es.
4. Item (2) of the Third Schedule to the A.P. Act is an
exact replica of Item(iv) of Section 14 of the Centra
Sal es Tax Act. According to Section 15 of the Central Act,
"decl ared goods’ cannot be taxed at a rate exceeding 4 or at
nore than one stage.
5. The precise question that was considered in Deccan
Engi neers’ (followed in the judgment under appeal) was
whether the ’'cast iron  castings’ manufactured by the
petitioner in that case are 'cast iron’” within the neaning
of Item(2)(i) of the Third Schedule to the A P. Act/ltem
(iv)(i) of Section 14 of the CST Act. At this stage, it is
necessary to ascertain precisely what does ’'cast iron’ mean
and how are the products of the appellant nanufactured.
"Cast iron’ is defined in the Concise Oxford Dictionary as
"a hard alloy of iron, carbon and silicon cast in a nould".
According- to - New Lexi con-Webster’ s Dictionary of English
Language, the word 'cast iron” means "an iron-carbon all oy

produced in a blast furnace: It contains tip to 4% carbon

and is nore brittle, but nore easily fused, than steel”.
According to Van Nostrand' s Scientific Encyclopedia, | cast
iron” is "prinmarily the product of renelting and casting pig
iron". (lInterestingly, the expression 'cast-iron’ with a
hyphen between 'cast’ and ’iron’ has been def i ned
separately as meaning "made of cast iron". So far as item
(iv) of Section 14 is concerned, the official publication
spells the expression 'cast iron’ w thout a hyphen. Though

an authorised publication of the A P. ‘Act is not placed
before wus, we presunme that the printing of the said
expression in the private publication  placed before us
represents the correct rendering it is without a hyphen.)
That ’'cast iron’ is different from’cast iron castings’ is
brought out in the followi ng extract fromthe judgnent in
Deccan Engineers’ which is equally true in the case of the
appel l ant as wel | :
"The assessee nmanufactures and sells ~various
goods nentioned earlier nade from cast iron
whi ch has suffered sal es tax. —The controversy
is whether these several goods sold by the
petitioner continue to be the sane declared
goods covered by the aforesaid entry or are
di fferent conmmercial comodity liable to |evy
of State sales tax. The case of the Revenue
is that, itenms sold by the petitioner are
commodities different fromcast iron, though
315
nmade out of it and are, therefore, exigible to
tax as a distinct comercial commodity. | It is
contended by the |earned counsel for the
assessee that the relevant entry in Section 14
of the Central Act also Third Schedul e of the
State Act speak of cast iron including ingots,
noul ds and bottomplates, iron scrap etc.
whi ch indicates that any casting nade out of
cast iron also should be treated as included
in the entry because of the word used
"including’” in the entry. It is further
contended that the Governnent of India in
their letters have clarified that cast iron
castings are covered by cast iron and the
State CGovernnent has al so i ssued the aforesaid
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G O subsequently under Section 42(2) of the
State Act clarifying that the cast i ron
castings are covered within the term cast
iron."
6. It is thus clear that 'cast iron’ is different from’ cast
iron castings’ manufactured by the appellant. ’'Cast iron’
is purchased by the appellant and fromthat 'cast iron’, he
manuf act ures several goods |ike manhol e covers, bends, cast
iron pipes, etc. In other words, 'cast iron’ used in Item
(iv) of Section 14 of the Central Act is the material out of
which the petitioners products are manufact ured. Posi tion

remains the sane, even if the appellant purchases iron and
mxes it wth carbon and silicon thereby deriving 'cast
iron” and then pours it into different noulds. In sum
"cast iron’ is different fromthe cast iron pipes, manhole
covers, bends etc. manufactured and sold by the appellant.
It cannot be denied, in'such a situation that the products
manuf actured by the appellant are, in conmrercial parlance,
different ~ and distinct goods fromthe cast iron. | ndeed
this aspect is not seriously disputed by Shri Ganguli, the
| earned <counsel for the appellant. His case is entirely
based upon certain clarifications and circulars issued both
by the Central and State Governnents and in particular upon
an order issued by the Andhra Pradesh Government under
Section 42(2) of the A P. Act nanely G O Ms. No. 383 dated
April 17, 1985. It is, therefore, necessary to refer to
t hem

7. The earliest clarification is theone contained in the
letter dated February 28, 1977 from the Departnent of
Revenue and Banking (Revenue Wng) GCovernnment  of India

addressed to the Finance/ Revenue Secretaries of ~all State

Governments and Union Territories. |t reads thus:
"Subject:Carification “as to whether the
term ' Cast lron’ ~ mentioned in Section

14(iv) (i) of the Central Sales Tax Act, ' 1956
woul d cover cast iron-casting.
In continuation. of the marginally not ed
comuni cations and wth reference to this
Departnment’s letter No. 24/3/73/ST dt. ~20-11-
1973, | amdirected to say that the question
whet her the expression ’'cast iron’ used .in
Section (iv)(i) of the Central Sales Tax Act,
1956 will include 'Cast iron casting’ has been
reexam ned in consul tation wi-th t he
Directorate CGeneral of Technical Devel opnent,
Chi ef Chemist and the Mnistry of Law, Justice
& Conpany Affairs. This departnent has been
advised that the existing expression 'cast
iron” in the aforesaid section wll = cover
"cast iron casting’ also
Yours faithfully,
Sd/ -
Deputy Secretary to the
CGovt. of India."
8. Pursuant to the above clarification by the Centra
Governnment, the Comm ssioner of Commercial Taxes, Covernment
of Andhra Pradesh intinmated
316
all the Deputy Comm ssioners of Conmercial Taxes of the
State that "Cast Iron Pipes and specials should be subjected
to tax as falling under "Cast Iron’ liable to tax @ 4% at
the point of first sale in the State under Entry 2 of the
Third Schedule of AP.GS. T. Act". To the same effect is
anot her clarification issued by the Conmi ssi oner of
Conmercial Taxes, Government of Andhra Pradesh to his
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subordinate officials on March 12, 1982.
9. The next clarification fromthe Government of |ndia was
on January 31, 1984. It appears that the Governnment of
Haryana had witten to the Central Government stating that
"cast iron castings’ cannot be treated as decl ared goods and
requested the Mnistry of Finance, Government of India to
examne the sane. It was inreply to the said query that
the letter dated January 31, 1984 was witten by the
Government of India, Mnistry of Finance, Department of
Revenue to the Financial Comm ssioner and Secretary,
CGovernment of Haryana, Excise and Taxati on Departmnent. The
letter says that the matter has been considered carefully by
the Departnment in consultation with the Mnistry of Law and
the Director General of Technical Devel opnent. |t set out
the opinion of the Mnistry of Law as also the opinion of
the Director Ceneral of Technical Devel opment. The latter’s
opi ni on reads:

"Cast iron is an alloy iron of Carbon silicon

and other alloying elenents if required i.e.
"Cast Iron Castings' are covered under the
term 'Cast Iron' .~ It may also be clarified

that ’'Cast lron” includes Gay Iron, Chilled
Mal | eabl’e and Nodul ar Iron. |ngot Mulds and
Bottom Plates are nothing but Cast [ron
Castings.™

10. After setting out the said two opinions,
the Government of |ndia expressed its opinion
in the follow ng words:

"I'n accordance wth the above = advice, cast
iron castings are covered under the term’ Cast
Iron” State Governnent nmay kindly bring this
posi tion to the notice of sal es t ax

authorities of the State. | f consi dered
necessary this my  be placed before t he
Conmittee of Conmi ssi oner s of Sal es
Tax/ Conmmrer ci al Tax set up under this
Mnistry's letter (No.... Receipt of this
letter may pl ease be acknow edged. "

11. Copies of this letter were communicated to all  the

State CGovernnents and admini strations of Union Territories.

12.0n July 20, 1984 the Government of Andhra Pradesh,

Revenue(s) Department issued a nenorandum referring to - the
aforesaid letter of the Central Governnent dated January 31
1984 and reaffirmng that " 'cast iron castings' are covered
within the item’cast iron including ingot’~in sub-item (i)
of ItemNo. 2 of the Third Schedule to the Andhra - Pradesh

CGeneral Sales Tax Act". On the same day the Principa
Secretary to the Governnent, Revenue Departnent addressed a
letter to the Secretary, Andhra Pradesh Snall Scal e

I ndustries Association, Vijayawada i nform ng the Association
that "a clarification has been issued to the Conmi ssioner of
Conmercial Taxes to the effect that 'cast iron castings' are
covered within the term’cast iron including ingot’ in . sub-
item (i) of ItemMNo. 2 of the Third Schedule to the Andhra
Pradesh General Sales Tax Act, 1957."

13.On March 27, 1984, however, the Conmi ssioner of
Commer ci al Taxes, Governnment of Andhra Pradesh addressed a
letter to all his subordinate officers stating that the
guestion whether ’'cast iron castings’ fall wthin the
expression | cast iron’ is pending before the H gh Court of
Andhra Pradesh and, therefore,
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the collection of arrears of tax due on 'raw castings’ s
stayed for a period of one year. At the end of one year, he
said, the matter will be reexani ned.
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14.On April 17, 1985 the Governnent of Andhra Pradesh
issued a clarification contained in GO M. No. 383 under
sub-section (2) of Section 42 of the A P. Act. It will be
appropriate to set out the GO in full
" GOVERNVENT OF ANDHRA PRADESH

ABSTRACT
Andhra Pradesh General Sales Tax Act, 1957 Levy of Sales
Tax on 'Cast lron Casting’ Cdarification issued.
REVENUE( S) DEPARTMENT
G O M. No. 383 Dated 17-4-1985
Read t he foll ow ng:

1. Govt. Menp. 2216/Sl/83-4, dt. 20-7-1984

2. Lr. No. 2216/83-4, dt. 20-7-1984 addressed to
Secretary, A P. Smal | Scal e I ndustries Associ ati on
Vi j ayawada
3. From the CCT's Ref. D.OFE. Lr. 111(3)/1490/84, dt.
24-7-1984
4. Government Meno 3166/ SI/84-4, dt. 13-11-1984
5. Fromthe CCT. “D.O on CCI"s Ref. LI/(1)/1063/82
6. Govt. ~Meno No. 3166/ SI/84-5, dt. 22-2-1985

7. From _the Conmm ssioner of Comercial Taxes, Ref .
A3/ LI/ 1093/82, dt. 19-3-1983.

ORDER
The Andhra Pradesh Small Scal e Industries Associ ation

Vi j ayawada requested the Government to clarify whether ’cast
iron” and ’'cast iron castings’ are  one and the sane
conmer cial commodity.

2. This matter was exam ned at |ength by the Governnent of
India in consultation with the Mnistry of Law, - (Departnent
of Legal Affairs) ~and Director General  of Techni ca
Devel opnent . The Mnistry - of Finance, Departnent of
Revenue, CGovernnent of India clarified, in their letter F
No. 24/10/80-ST, dt. 31-1-1984, to the effect that ’cast
iron castings’ are covered within the term’cast iron’

3. Covernent have exam ned in detail the |egal aspects of
the issue and observe that the term’cast iron including
ingot, noulds, bottomplates’ as(in sub-item (i) of Item 2
in the Third Schedule to the Andhra Pradesh Central / Sales
Tax covers ’'cast iron casting’ and as such “cast iron

castings’ is not a different comrercial conmmodity from the
conmodi ty "cast iron including ingot, rnoulds, bot t om
pl ates’.

4, Under sub-section (2) of Section 42 of the ~Andhra
Pradesh General Sales Tax Act, 1957 the Governnent hereby
clarify that the 'cast iron castings’ are covered within the
term ’'cast iron including ingot, noulds,  bottom  plates’
occurring in sub-item (i) of Item2 of this Third Schedule
to the Andhra Pradesh General Sales Tax Act, 1957. (enphasis
added)

(By order in the name of the Governor of Andhra Pradesh)

C.R Nair,
Principal Secretary to CGovernment."
15. Section 42 of the A P. Act confers wupon the State

CGovernment the power to renmove difficulties. Sub- section
(1) confers the said power to neet the
318

problens arising fromtransition fromthe previ ous Sal es Tax
Act to the present Sales Tax Act. An order under sub-
section (1) is required to be published in the A P. Gazette.
Sub-section (2) is general in nature. An order under sub-

section (2) is not required to be published in the A P.
Gazette. Section 42 reads:
"42. Power to renmove difficulties.- (1) |If

any difficulty arises in giving effect to the
provisions of this Act in consequence of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

transition to the said provisions from the
correspondi ng provisions of the Acts in force
i medi ately before the conmencenent of this
Act, the State CGovernnent may, by order in the
Andhra Pradesh Gazette, mmke such provisions
as appear to themto be necessary or expedi ent
for renoving the difficulty.
(2) If any difficulty arises in gi vi ng
ef f ect to the provisions of this Act
(otherwise than in relation to the transition
from the provisions of the corresponding Act
in force before the commencenent of this Act),
the State Governnment may, by order make such
provi si ons, not inconsistent with the purposes
of this Act, as appear to themto be necessary
or expedient for renoving the difficulty."
16. An order issued under Section 42 is undoubt edl y
statutory in character.
17. A word -about the validity of Section 42 of the A P.

Act . Section 37 of the Paynent of Bonus Act conferred a
simlar power upon the Central Governnent; it further
decl ared that any such order would be final. It was struck
down by a Constitution Bench of this Court in Jalan Trading
Co. (P) Ltd. v. /MIIl ~ Mazdoor Sabha2 as anounting to
excessive delegation of |egislative power. However, in a

subsequent decision in Ganmon India Ltd.” v. ‘Union of India3
it has been expl ained by another Constitution Bench that the
decision in Jalan 'Trading2 was influenced by the words
occurring at the end of Section 37 of the Paynent of Bonus
Act to the effect that the direction of ~the CGovernnent
i ssued thereunder was final. ~lInasnmuch as the said words are
not there in Section 34 of the Contract Labour (Regulation
and Abolition) Act, 1970, it was held, Section 34 cannot be
said to suffer fromthe vice of -excessive delegation of
legislative power. It is nmeant-"for giving effect to the
provisions of the Act", it was held. Sub-section (2) of
Section 42 of the A P. Act does no doubt not contain the
af oresai d of f endi ng words, and cannot therefore be
characterised as invalid. Yet, it must be renmenbered that
the said power can be exercised "for giving effect "to the
provisions of the Act", and not in derogation thereof. As
we shall presently indicate it is necessary to bear this
[imtation in mnd while exam ning the effect of G O Ms. No.
383.

18. So far as clarifications/circulars ~issued by t he
Central CGovernnent and/or State Governnent - are concerned,
they represent nerely their understanding of the statutory
provi si ons. They are not binding upon the courts. It is
true that those clarifications and circul ars wer e
conmuni cated to the concerned deal ers but even so - nothing
prevents the State fromrecovering the tax, if in truth such
tax was |eviable according to law. There can be no estoppe

against the statute. The understanding of the Governnent,
whet her in favour or against the assessee, is nothing nore
than its understanding and opinion. 1t is doubtful whether
such clarifications and circulars bind the quasi-judicia

functioning of the authorities under the Act. Wile acting
in quasi-judicia

2 (1967) 1 SCR 15 : AIR 1967 SC 691 :(1966) 2 LLJ 546

3 (1974) 1 SCC 596: 1974 SCC (L&S) 252: (1974) 3 SCR 665
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capacity, t hey are bound by law and not by any
adm nistrative instructions, opinions, «clarifications or
circul ars. Law is what is declared by this Court and the

Hi gh Court to wit, it is for this Court and the H gh Court
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to declare what does a particular provision of statute say,
and not for t he executive. O course, t he

Parliament/ Legi sl ature never speaks or explains what does a
provi sion enacted by it mean. (See Sanjeev Coke Mg. Co. v.
Bhar at Coki ng Coal Ltd. 4)

19. Now coming to GO M. No. 383, it is undoubtedly of a
statutory character but, as explained herei nbefore the power
under Section 42 cannot be utilised for altering the
provisions of the Act but only for giving effect to the
provisions of the Act. Since the goods manufactured by the
appel l ant are different and distinct goods fromcast iron,
their sale attracts the levy created by the Act. 1In such a
case, the Governnent cannot say, in exercise of its power
under Section 42(2) that the levy created by the Act shal
not be effective or operative. 1In other words, the said
power cannot be utilised for dispensing with the Ilevy
created by the Act, over a class of goods or a class of
persons, “as the case may be. For doing that, the power of
exenption conferred by Section 9 of the A P. Act has to be
exer ci sed. Though it is not argued before us, we tried to
see the possibility but we findit difficult to relate the
order in GOM. No. 383 tothe power of the CGovernnent
under Section 9, apart fromthe fact that the nature and
character of the power under Section 42 is different from
the one conferred by Section 9. As exenption under Section 9
has to be granted, not only by a notification, it is also
required to be published in the Andhra Pradesh Gazette. it
is not suggested, nor is it brought to our notice, that
G O Ms. No. 383 was published inthe Andhra Pradesh Gazette.
This does not, however, preclude the Government of Andhra
Pradesh from exercising the said power of exenption, in
accordance with law, if it is so advised. W need  express
no opi nion on that score.

20. The Ilearned counsel for the appellant brought 'to our
noti ce that the very sane Division Bench which rendered the
deci sion in Deccan Engi neers’ had rendered anot her decision
in Tax Revision Case No. 93 of (1990 (State of A P. .
Pratap Steel) apply|ng G O Ms. No. 383 and giving relief to

the dealer. It is argued that the Division Bench ought to
have taken the sane view in Deccan Engineersl as well. We
have perused the decision in Pratap Steel’. It is a short

judgrment dismissing the revision applying GO M. No. 383
It does not appear that the matter was argued in the ~manner

it was in Deccan Engineers’. The said argurment, therefore,
cannot advance the case of the appellant.

21. In this view of the matter it is not necessary for us
to go into the question whether the word *including in

Section 14(iv)(i) of Central Sales Tax Act and item (2)(i)
of the Third Schedule to the A P. Act has the effect of
nmaki ng the said sub-clause exhaustive or otherw se.

22. Accordingly, we hold that the cast iron . castings
manufactured by the appellants do not fall wthin the
expression ’'cast iron’ in Entry 2(i) of the Third Schedule
to the Andhra Pradesh General Sales Tax Act or wthin
Section 14(iv)(i) of the Central Sales Tax Act.

23. The appeal accordingly fails and is dismssed. No
order as to costs.

4 (1983) 1 SCC 147 : AIR 1983 SC 239
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WP. No. 763 of 1992

24, This wit petition preferred under Article 32 of the
Constitution is directed against the notices issued by the
Assessing Authority proposing to reopen the assessnments of
the petitioner/appellant with respect to earlier assessnent
years and also seeking to apply the principle of Deccan
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Engi neersl to the pendi ng assessnents.

stated her ei nabove
accordi ngly di sni ssed.

this wit
No costs.

petition

For the
fails

reasons

and

is




