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Dr. Arijit Pasayat & Tarun Chatterjee

JUDGVENT:
JUDGVENT

DR ARIJI T PASAYAT, J.
Leave granted.

Challenge in this appeal is'to the judgnent rendered by the | earned Single
Judge of the Allahabad H-gh Court dismissing the wit petition filed by the
appel | ant.

Background facts in a nutshell are as foll ows:

A reference, under Section 4K of ‘the Uttar Pradesh Industrial D sputes Act,
1947 (hereinafter referred to as the ‘U P. Act’), was made to the Labour
court, Allahabad (hereinafter referred to as the ‘Labour Court’). The

foll owi ng disputes was referred for adjudication "whether term nation of
services of Sri Jawahar Lal S/o Sri Bapai, Survey Boy on 15.2.1981 by the
enpl oyer was just and/or |egal ?"

Accordi ng to applicant-Jawahar Lal, he was enpl oyed by the present

appel lant with effect from3.10.1977 as a Survey Boy and renmained in

conti nuance of service till the term nation of service: He denmanded for
per manency stating that he is entitled to be declared pernmanent as per the
existing rule. He clained that his services were terninated w thout

assi gni ng any reason, w thout any prior notice or pay or retrenchnent
conpensation and, therefore, there was violation of Section 6N of the UP
Act. Stand of the present appellant was that the reference was ill egal
the workman had not nmade any demand for re-appointnent he had al so not
preferred any appeal under the Certified Standing Order. He was engaged on
casual basis at the rate of Rs.6/- per day when the survey work was
necessary and when the survey work was over he was offered another job

whi ch he did not accept. He was al so given notice-pay in |lieu of one nonth
noti ce and retrenchnment conpensation which he refused to accept.

The applicant - Jawahar Lal filed a rejoinder affidavit stating that ‘the
appeal can be filed only in respect of orders passed under Rule 20 of the
Standing Order. Since he had worked for nore than 240 days, observance
of the provisions of Section 6N of the U P. Act was necessary. / The
Labour Court cane to hold that there was no refusal to accept the notice
and pay as clained, the applicant had conpleted nore than one year of
service and requirenents of Section 6N of the U P. Act had not been
conplied with. Accordingly the order of term nation was held to be void,
it was directed that applicant was to be reinstated with full back wages.
A wit petition was filed chall enging correctness of the award.

In support of the wit petition several points were urged. It was
specifically urged that the respondent-Jawahar Lal refused to accept
noti ce-pay or conpensation. It was also subnmitted that he was offered

alternative job and that wi thout any basis it was concluded that the
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appl i cant - Jawahar Lal had conpl eted nore than 240 days’ continuous service
in one cal endar year. The present respondents supported the order of the
Labour court before the H gh Court. The Hi gh Court noted that there was no
material to prove offer of salary for one month in lieu of notice,
retrenchnment conpensation and the refusal thereof. 1t was al so observed
that there was no material to show that alternative enpl oynent was of fered
and that the application had conpl eted 240 days’ continuous service in one
cal endar year. The wit petition was dism ssed.

In support of the appeal |earned counsel for the appellant subnitted that
the survey work was conmpleted in February 18, 1981. He was offered notice
and retrenchnent pay and alternative enpl oyment were offered on 14.2.1981
whi ch he had refused and therefore retrenchnent was done on 15.2.1981. The
appel | ant cane to know about the enpl oynment of the Jawahar Lal in another
concern. The workman on26.5.1984 adnitted his enployment. It is submtted
that the order of the High Court is vitiated as concl usi ons, w thout any
foundati on, have been arrived at and when the materials on record prove

ot herwi se the High Court shoul d not have conme to inferential concl usions.

Lear ned counsel for the respondent supported the order of the H gh Court.

We find that some of the inferences by the H gh Court are based on no
material, for exanple the conclusion that the applicant-Jawahar Lal had
conpl eted nore than 240 days continuous service in one cal endar year. The
sai d conclusion was arrived at w thout any basis. The Labour Court had

al so not offered any basis for com ng to such conclusion further. The
finding of the Labour Court that no alternative job was offered was
accepted by the High Court. This is on the face of the material placed on
record to show that he was offered alternative enpl oynent. The applicant-
Jawahar Lal in his counter affidavit before this Court has accepted that
the alternative offered was with the contractor, and therefore he did not
accept it.

But the finding of the Labour Court and H gh Court is to the effect that
there was no material to show that salary for one nonth in lieu of the
noti ce and retrenchment conpensati on was offered which Jawahar Lal refused
to accept. These are findings of (fact and | earned counsel for the
appel l ant could not refer to any naterial to take a contrary view.
Therefore, the orders of the Labour Court and the H gh Court appear to be
justified. In the circunmstances taking note of the fact that 'the applicant-
Jawahar Lal was engaged gainfully el sewhere, the direction for
reinstatement is maintained but wi thout any back wages.

The appeal is allowed to the aforesaid extent with no order as to costs.




