http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 1 of 12
CASE NO. :
Appeal (crl 459 of 2002

Appeal (crl 461- 62 of 2002
Appeal (crl 463- 469 of 2002

PETI TI ONER
Moi jullah @ Puttan

»)

Appeal (crl.) 460 of 2002
-)
-)

RESPONDENT:
State of Rajasthan

DATE OF JUDGVENT: 19/12/2003

BENCH:
N. SANTOSH HEGDE & B. P. SI NGH

JUDGVENT:
JUDGVENT

| shrat Al

Shamshuddin @ Meradona & anot her
State of Rajasthan

Vs.

State of Rajasthan

State of Rajasthan

Hari sh Tol ani and ot hers

B. P. SINGH, J.

These appeal s arise out a common judgnent and order of the
Hi gh Court of Judicature for Rajasthan, Jai pur Bench, Jai pur dated
July 20, 2001.

Crimnal Appeal Nos. 459, 460, 461 and 462 of 2002 have been
preferred by appellants who were convicted by the trial court and
whose convi ctions and sentences have been affirnmed by the Hi gh

Court in appeals preferred by them - Crim nal Appeal Nos. 463-469 of
2002 have been preferred by the State against that part of the
judgnent and order of the Hi gh Court whereby four of the appellants
before the H gh Court (respondents in the appeals preferred by the
State) were acquitted of all the charges |evelled agai nst them

There were 11 accused persons agai nst whom charge sheet was

submitted by the police. Qut of them Naseem absconded after he was

rel eased on bail and therefore could not be tried alongwith the
remai ni ng accused. One Purshottamdied only a few days after he

was released on bail. Farukh Chisty was found to be nentally

unbal anced and, therefore, the trial against himwas suspended. The
remai ni ng ei ght accused were tried by the Sessions Judge, Ajner in
Sessions Case No. 110 of 1992. The | earned Sessions Judge by his

j udgrment and order of My 18, 1998 found all the accused guilty of

the of fence under Section 120-B I PC and sentenced themto rigorous

i mprisonnment for 10 years and to pay a fine of Rs.5,000/- , in default
to suffer further 2 years rigorous inprisonment. He also found all the
accused guilty of the offence under Section 376/ 120-B and sentenced
themto inmprisonnent for life and a fine of Rs.1,000/-. He also

convi cted and sentenced all the accused under Section 292/120-B | PC
and sentenced themto two years rigorous inprisonment and a fine of

Rs. 500/-, in default to further undergo rigorous inprisonnent for
three months. Two of the appellants, nanely Mijullah @Puttan and
Ishrat Ali were also found guilty of the offence under Section 376 | PC
and sentenced to undergo inprisonnent for life and to pay a fine of
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Rs. 1, 000/ -

The High Court by its inmpugned judgnent and order, while
uphol di ng the conviction of the appellants before us only under
Section 376 | PC against Puttan and |shrat and under Section
376/ 120-B |1 PC agai nst Anwar and Shanshuddi n @ Mer adona,
acquitted Parvez Ansari, Mhesh Ludhani, Kailash Soni and Harish
Tolani of all the charges levelled against them The State has
preferred appeal s agai nst their acquittal.

The case of the prosecution is that several reports appeared in

the newspapers regarding a sex scandal in the city of Aimer to the

ef fect that young school ‘and college girls were lured by a gang which
m sl ed them and took themto places for parties etc. whereafter they
were forcibly subjected to sexual exploitation by them The girls were
phot ogr aphed i n obscene poses and thereafter black-mailed by
threatening their exposure and adopting other nmeans. Wen this fact
canme to the notice of the admnistration one Hari Prasad Sharma (PW

9) who was then Deputy Superintendent of Police (North), A nmer was
entrusted with the task of conducting a secret enquiry into the whole
affair and submit a report. After making an enquiry, PW9 subnitted
his report dated May 30, 1992 (Ext. P-6) to the Superintendent of
Police. After considering the report the sane was | odged at the Police
Station Ganj, Ajmer on the basis of which a formal First Information
Report No. 107/1992 was registered. After investigation the accused
were put up for trial before the Sessions Judge, Aj ner variously
charged under Section 120-B, 292, 292/120-B, 507/120-B, 376 and

376/ 120-B | PC.

As many as 148 prosecution w tnesses were exanm ned by the

prosecution in support of its case, apart from20 material objects and
175 docunents. Anmpongst the accused only Sayed Anwar  Chi sti

exam ned four witnesses in defence.

Several girls who were all egedly subjected to sexua

expl oi tation and bl ack mailing were exam ned as prosecution

wi t nesses, and not surprisingly nany of themturned hostile. Yet
sone of them deposed at the trial and gave a vivid account of the
manner in which they were first enticed and then expl oited.

Two of the accused nanely Mahesh Ludhani and Harish Tol ani

were primarily concerned with devel opi ng and printing photographs

with a viewto aid the other conspirators in black nmailing the victins
with a view to continuing their sexual exploitation

We shall first consider the evidence of the victimgirls who

have deposed in favour of the prosecution and who have w thstood

| engt hy cross-exam nation and whose evi dence persuaded the | earned
Sessions Judge as well as the High Court to uphold the conviction of
sone of the appellants, who were directly concerned with the all eged
activities of the gang.

Sangita (PW1) was studying in the 12th Cass in the year 1990

in Savitri School at Ajner. It appears from her evidence that she
entertained an anbition to join politics. She had tal ked about her
anbitions with sone of her famly friends. She was introduced to one
Deepak Chaudhary with a view to getting sone assignment in the
Congress Party. He had assured her that since he knew sone

i mportant people he would introduce her to them One day when she
al ongwi t h her younger sister and Deepak Chaudhary and anot her

friend Rajesh was proceeding towards the bus stand from her house,
a white Maruti car cane fromthe opposite direction which had 2 or 3
occupants who seened to know Deepak Chaudhary. They stopped

the vehicle and offered Iift to Deepak Chaudhary who accepted the
offer. Al of themsat in the car and she identified two of them
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nanel y Nafees and Farukh. She was introduced to those two persons

by Deepak Chaudhary and ultimtely Nafees offered to get her an
assignment in the Congress Party so that she could begin her politica
career. In fact a few days later one Anwar Chisti came in a car and

i ntroduced hinself as a friend of Nafees. He gave her sone forms to
be filled up which were required by the Congress Party and al so
requested her to give her passport size photograph. She |ater gave her
phot ograph to Nafees directly. Sone days |ater Farukh and Nafees

nmet her near the Collectorate while she was on her way to school

They had cone in a Maruti van. One day when she was going to

school Nafees told her that he would drop her at the school and since
she was getting |late she accepted the offer. Farukh was also in the
car. |Instead of dropping her at the school they took her to the farm
house where Anwar and |Ishrat were al so present. She went with

Naf ees to anot her roomto di scuss about her joining the Congress

Party whil e Farukh and Anwar waited outside. Nafees hugged and

ki ssed her despite her opposition to which she protested and cane out
of the room Some nmonments | ater Nafees also came out of the room
Thereafter when she went inside the roomto bring her dupatta Nafees
pushed her inside the roomand bolted the door. He asked her to take
of f her clothes otherw se she would be killed. He felled her on the cot
and attempted to tear off her clothes. Thereafter he raped her and told
her that she should not talk about it to anyone. She was thereafter
taken in the car and dropped at her house. Seven days |ater she again
nmet Nafees near the Collectorate and he had warned her that if she
nentioned about the earlier incident to-anyone anything could happen

She further deposed that she knew one Madhu Bala who was

al so studying in the Savitri School. One day when they were going
toget her Nafees net themon the way. Farukh-and Anwar were al so

with him They stopped themand started talking to them They

enqui red about Madhu and she introduced Madhu to them  Sone

days | ater Madhu canme to her house and started weeping. She told her
that Nafees etc. had raped her and that they had al so phot ographed
her. They had told her that if she brought her (Sangita) then they
woul d return the photographs.  Wtha viewto hel p Madhu she had
acconpani ed her to get the photographs returned. |In these

ci rcunst ances she and Madhu had told one Rajendra Singh Rajanat a
pol i ce constable who introduced themto one Shri ~Soni working in the
Speci al Branch of the Police. They had pronised that they w'll carry
the matter to the higher level and deal with the situation. They

di scl osed everything to Soni but thereafter large nunber of phone
calls were made by different persons including |adi es who were
unknown to her. They used to question as to why she had reported the
matter to the police. Rajendra Singh Rajawat had once asked themto
acconpany himto recover the photographs and therefore she

al ongwi t h Madhu had gone to Dargah area. Wile Rajendra Singh

Raj awat was at sone distance fromthem one person cane and told

Madhu that the game which they were playing was a gane they had

pl ayed | ong back. Later Madhu inforned her that the said person was
Puttan Al l ahabadi. Sangita then deposed that she had visited the farm
house on 2 \026 3 occasions but she was raped only once. Thereafter she
did not visit the farm house. She knew Mdni ka, N rmala, Archana

and Poonam who studied with her in the same school, though in junior
cl asses. She had once seen Mnika and Nirmala in the conpany of
Farukh and Anwar at the Fie Sagar farm house.

PW 15 further deposed that she knew Bharosa Col our Lab as
she had been there several times to nmeet Mahesh. She herself did not
wor k in Bharosa Col our Lab but she used to help her friend Madhu
Didi in her work in an informal way and used to sit there with her. No
i nci dent took place there. She had never gone for a stroll with
Mahesh (since acquitted). She never had any talk with anyone there
in connection with any photograph.
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When cal |l ed upon to identify Farukh this witness correctly
identified himbut said that she could not identify him She could not
identify Puttan or Anwar. She failed to identify Ishrat and wongly
identified Harish Tolani (since acquitted) in his place. She also stated
that she could not identify the driver who drove the vehicle. He was
not present. She stated that several years had passed by and,
therefore, she had difficulty in identifying the accused. She correctly
poi nted out Mahesh Ludhani, but stated she could not identify him

PW 17, Madhu Bal a was anot her victimwho was sexually
expl oited by the accused. She was earlier a student of Savitri Schoo
and | ater of Savitri College. She knew Sangita (PW15) very well as
they used to study in the sanme school. They used to go to their
respective school and college together in January 1991. Sangita had
i ntroduced her to Nafees, Anwar, Salim Farukh and Ishrat. Wile
i ntroduci ng them she had praised them and said that they were |ike her
five brothers. It was represented to her by Sangita that they were sons
of her father’'s friend. On 15th January, 1991 she was told by Sangita
that there was a function at Hatundi which will be attended by her
fam ly menbers as well as those five persons i.e. Nafees etc. She
asked Sangita to persuade her nother to permt her to attend the
function and Sangita obliged her. It was decided that she would pick
her up at 8.00 a.m Sangita cane to her house al ongwi th Anwar and
Salim Since she was not ready she was asked to get ready and they
went away to bring /another girl. The Maruti van was being driven by
Mer adona (accused). Mhen they canme to her again she found that
anot her girl Chhavi Daka was also in the Maruti van. They all went to
poultry farmof Salimin Hatundi. She was surprised to find that other
fam |y nmenbers were not present and when she questioned Sangita
about it she did not get a proper reply. Nafees, |Ishrat and Farukh
cane there. They all sat in the |awn and Ishrat took her around and
showed her the farm Thereafter they sat under a tree. | shrat
(accused) becane enptional and started narrating couplets and his
| ove story. Thereafter they were joined by others. | They all had food
at the farmand left at about 3.00 or 4.00 p.m for their respective
hones. She did not then get an inpression that these persons were not
proper persons. 2 \026 4 days later Sangita again requested her to go
with her and then she again went to that place. |Ishrat (accused) again
took her for a stroll. After they had noved about in‘'the farmthey
came to the roomwhere others were sitting but they found no one
there. Thereafter Ishrat forcibly renoved her clothes and she started
crying. She was forcibly thrown on the bed in that room and was
raped by Ishrat who warned her not to talk to anyone about the
incident as that would only result in her |oss of reputation. Qut of fear
she did not narrate the incident to anyone.. They all returned inthe
same vehicle. Despite Ishrat’s persuasion on several occasions she
did not agree to acconmpany himthereafter. He started |loitering near
her house and threatened that he will disclose everything to others.
Under the circunstances she was conpelled to go with him He took
her to the bungal ow of Farukh at Fie Sagar Road. Nafees was al so
present there. She was raped by Nafees in the bungal ow who
threatened her saying that her sister will also be kidnapped and they
woul d do the same thing to her. Qut of fear she had to go with them
In the process she was al so raped by Farukh and one Babli who had
cone from Anerica. Nafees had told himthat Babli was his boss - and
that she should please him She was conpelled to do whatever they
told her to do. She stated that despite her resistance on sone
occasi ons she was raped by 2 \026 3 persons on the same day. Once she
was al so raped by one Zaneer. They had threatened her and told her
that whenever they called her through anyone she nmust come. One
day Sohail Gani and Puttan (accused) met her in the market and told
her that |Ishrat had called her. She was conpelled to go with them
who took her to the ruins near Dargah. Wen she enquired about
I shrat they closed the door and Puttan as well as Sohail Gani raped
her. Puttan al so photographed her while she was being raped by
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Sohail Gani. She had tried to get back those photographs fromthem
but they made her run frompillar to post but the photographs were
never given to her. She had told Sangita about the photographs and
she had assured her that she woul d recover the photographs and in that
connection they had tal ked to Rajendra Singh Rajawat. Sohail had
told her that she could get back the photographs only if she cane with
Sangi ta because photographs of Sangita have also to be taken in that
very posture. She had told Sangita about it. Sohail avoided giving the
phot ogr aphs on the pretext that they were with Ishrat and Nafees. On
the other hand |Ishrat and Nafees deni ed having those photographs.
After her coll ege exam nati on she went away to Jai pur in August,

1991 and her connection with accused ended there. |In this manner

PW 17 al |l eged that she had been raped by Ishrat, Nafees, Zaneer,
Farukh, Babli, Sohail and Puttan. She identified Farukh, I|shrat,
Anwar, Meradona and Puttan in the dock. Five photographs were

shown to the victimand she identified photograph No.1 as her

phot ograph and that was the photograph which was taken by Puttan

but she could not identify the person who was with her in that

phot ograph. In the course of her cross-examnation this wtness
nentioned that she knew Renu Tank, PW16, who was also friendly

with the accused and that she had introduced her to them She also
confirmed that on 15th January, 1991 she had gone to the poultry farm
at Hatundi with Chhavi® Daka PW 53.

The defence has not been able to elicit anything fromthis
witness in her lengthy cross-exani nation apart from sone m nor
i nconsi stenci es which do not touch the core of the matter.

Archana Chaudhary (PW 34) deposed that in the year 1991 she
had been invited by Sangita (PW15) for her birthday party at the
farm She al ongwi th Mnika, Farukh and Naseem went to the poultry
farmof Farukh in a Maruti van at about 10.00 a.m ' Anwar and | shrat
(accused) had also conme there. They talked for sonetine and
thereafter they were served food. After taking food while they were
tal ki ng, Moni ka went with Anwar whil e Farukh took her to a room
He tried to kiss her and pressed her breasts. She was nade to lie and
he tried to take off her clothes, ‘whereupon she started weeping. She
started insisting that she nust go hone i mediately. |In these
ci rcunst ances not hi ng nore happened and she was thereafter dropped
at her house. This witness has only nentioned about this solitary
i nci dent which took place at the farmhouse. That was the first day
when she had been to the farm house and thereafter she never went to
t he farm house.

Moni ka Jain (PW43) deposed that in-the year 1990 she was
studying in Xl class in Savitri School, A mer.  She was known to
Sangita Sharma (PW15). |In or about the year 1990-1991 Sangita had
invited her to a famly party where sonme other friends were also
invited. She attended that party where Archana and Poonam were
al so present. The house where the party was held was the house of
Farukh (accused) as told by Sangita. Three boys canme to that party
who were introduced by Sangita as Anwar, Farukh and Naf ees.

Sangita al so introduced her to Archana and Poonam There was one

ot her boy with dark conplexion and curly hair. Sangita told her that
he was Shanshu @ Meradona. While Meradona was strolling outside

the house the four girls alongwith Anwar, Farukh and Nafees sat in

the house and were chatting with them Another person cane there
whose nane was |Ishrat as told by Sangita. Food was called for which
was brought by Meradona. Since the food was non-vegetarian she did
not eat anything. They had gone to that house at about 10.00 a.m and
returned by 4.00 p.m They were dropped by Meradona who was

driving the Maruti van. 2 \026 3 days thereafter she was again requested
by Sangita to acconpany her. A white Maruti van was standing

out side the school driven by Meradona. They went to the sane house
where they had gone earlier. The time then was about 9.30 \026 10.30
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a.m After they had reached that house Farukh, Anwar, |shrat and

Naf ees cane there. They tal ked for sonmetine and thereafter food was
brought by Meradona but she ate the food which she had carried with
her to the school. After taking food Anwar asked her as to whether
she would like to be his friend and to this request she answered in the
affirmative. Thereafter at about 3.45 p.m they were all taken in the
Maruti van and dropped outside the school. 10-15 days thereafter
Sangita again requested her to acconpany her to poultry farm near
Hatundi. She alongwith Sangita, Archana and Poonam went to the
farmin a white Maruti van standi ng outside the school driven by

Mer adona. She was told by Sangita that the farm bel onged to the boy
naned Salim who was al so present there. They all sat in a room and
tal ked for a while. Thereafter Ishrat and Poonam went out of the
room Farukh requested Archana to acconpany himfor a strol
whereafter Archana went w th Farukh. Sangita and Nafees went out

and sat in the verandah and only she remained in the roomwth

Anwar. Anwar told her that in case she wanted to contact him she
could ring up on the phone number given by himand the message wl|l

be conveyed. Wiile talking with her Anwar caught hold of her hand

and tried to kiss her and al so started touching her clothes. She got
per pl exed-and i nsisted that she nmust go hone. She canme outside and
tol d Archana and Poonamto | eave for home. Thereafter they all sat in
the Maruti van and were dropped outside the school. The Maruti van
was again driven by Meradona. She confessed that she did not

nmention that incident to anyone for fear of getting a bad reputation
This witness correctly identified |Ishrat, Meradona, Farukh and Anwar
in the dock. |In the course of her cross-exam nation she stated that she
did not mention to Sangita about the behavi our of Anwar. She had
realised that those persons were not good persons. Therefore, when
Sangita again requested her to acconpany her 2 - 3 days |later she
refused to acconpany Sangita and in fact stopped tal king to Sangita.
To a question put by the Court she clarified that by touching her

cl othes she meant that accused Anwar had touched her clothes as al so
touched the organs of her body sinmultaneously but only the clothes
wer e between his hand and the organs of her body. She di d not
approve of Anwar touching her as it appeared to be inproper

Chhavi Daka (PW53) was also a friend of Sangita (PW15).

She had gone in a Maruti van to a farm house near Hatundi. They
were both students of Class XI and had gone in a Maruti van which
was standing in front of the school. Apart fromthe driver there was

anot her person in the van whose nane was Anwar. One other girl
al so joined themin the van whose nane she did not know. She did
not know the nane of the driver and admitted that she may not be able
to identify him However, she identified accused Anwar in the dock.
After reaching the farm house she was taken to a room by
Sangita where she sat alone. Al other persons were outside the room
After sitting for a considerable period in the roomshe cane out and
met Anwar who sought her friendship. She refused his proposal and
requested Sangita to | eave i mmediately. She stated that Sangita had
taken her to the farmon the pretext of her birthday party but after
going to the farmshe found that there was no birthday party.

W may at this stage point out that several other girls who were
exam ned by the prosecution were declared hostil e which included
PW. 23 ; 25 ; 34 ; 36 ; 37 ; 40 and 44.

Bef ore adverting to the other part of the prosecution case which
relates to the invol vemrent of Mahesh Ludhani and Harish Tol ani, we
propose to deal with the cases of the four appellants, nanely, Puttan,
Ishrat Ali, Sayed Anwar Chisti and Shansuddi n @ Meradona who
have been convicted by the trial court as well as the Hi gh Court as
al so the cases of Parvez Ansari and Kailash Soni, who though
convicted by the trial court, have been acquitted by the H gh Court.
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W nmay only notice at this stage that though the trial court had
convi cted the appell ants above naned of the offences under Sections
120-B and 292/120-B I PC al so, the Hi gh Court did not find sufficient
evi dence to support the charges under these two sections and acquitted
them of those charges but affirned their conviction and sentence
under Sections 376/120-B IPC. In the case of Puttan and Ishrat they
wer e convicted under Section 376 I PC as wel .

We may first consider the cases of Parvez Ansari and Kail ash
Soni. It was alleged that they had raped one Pushpa Sindhi, PW 23
However, Pushpa Sindi, apart from denying the photographs produced
by PW9, Hari Prasad Sharma stated in clear terns that Parvez Ansar
and Kail ash Soni had never raped her and nothing had been recovered
at their instance. She had never been photographed with them
However, the trial court placed reliance on articles 1, 2 and 4, which
were said to be the obscene photographs of Pushpa Sindhi, Kail ash
Soni and Parvez Ansari and, therefore, found themguilty of the
of fences under Section 120-B, 376/ 120-B and 292/120-B I PC. The
Hi gh Court, in our view, rightly set aside the convictions and
sentences of these two accused. W find that there is no nention
about these two names in the deposition of some of the victimgirls
whose evi dence we have noticed earlier. That apart, Pushpa Sindh
(PW23) did not support the case of the prosecution that she was ever
raped by either of these two persons or that she was ever
phot ographed with them  Even if one was to assune that sone of
t hese phot ographs are of Pushpa Sindhi (PW23) and the aforesaid
accused, that would not in any manner connect themwi th the
conspiracy to commt ‘the alleged offences in concert with Puttan,
Ishrat and others. ‘There is nothing on record to show that they were
ever seen at the house of Farukh-or in the conmpany of the co-
conspirators at the farmhouse. Mreover when Pushpa Si ndhi herself
deni ed that she was ever raped by them thereis no other evidence to
support the conviction of these accused, who are respondents in the
State appeal s.

We, therefore, affirmthe acquittal of Parvez Ansari and Kail ash
Soni and dism ss the State appeal s agai nst them

So far as the renmmining 4 convicted accused are concerned,

nanely, Puttan, Ishrat Ali, Sayed Anwar Chi sti—and Shansuddin @
Meradona, we find that the trial court -as well as the H gh Court after
havi ng consi dered the evidence on record have rightly found them

guilty.

Shri Sushil Kumar Jain, Advocate, appearing on behal f of

Puttan and Ishrat took us to the evidence of PW15 Sangita and PW

17 Madhu Bal a and subnmitted that these wi tnesses were wholly
unreliable. So far as these appellants are concerned, they have been
directly inplicated by Madhu Bala (PW17). He further subnmitted

that there is no reference to Puttan in the evidence of Archana (PW
34), Monika Jain (PW43) and Chhavi Daka (PW53). It was faintly
submitted that even fromthe evidence of Madhu Bala (PW17) it is
quite clear that she was a consenting party and had acconpani ed t hese
two appellants of her own. He further submtted that the secret

i nvestigation by PW9 Hari Prasad Sharma was hardly of any
consequence in the absence of reliable evidence on record to prove the
i nvol venent of these two accused persons. He further submitted that
there is no evidence to show that there was any conspiracy to commt
the of fence all eged by the prosecution.

Shri J.S. Sodhi, Advocate for Shansuddin @ Meradona and

Anwar submitted that the charge under Section 376/ 120-B | PC was

not made out. No overt act of rape was all eged agai nst either of them
and only sonme allegations of a mnor nature were | evelled by Archana
Chaudhary (PW34) against Anwar. So far as Shanmsuddin @
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Mer adona is concerned he was only the driver of the vehicle and

carried out the orders of his nmaster. There was nothing to suggest that
he ever m sbehaved with any girl or did anything of that sort. He
further subnmitted that the investigation was biased and a | ot of
prejudi ce was created on account of the publicity given to the episode
by the press. The photographs, articles 1 \026 5 produced by the
prosecution were not produced fromthe custody of any of the accused
and it was not even known from where those photographs were

recovered. In any event those photographs have not been proved in
accordance with law. There is no |egal evidence in that regard. He

al so submitted that this is not a usual case of rape. Even if the
prosecution case is accepted, the evidence disclosed that the girls went
with themvoluntarily and were consenting parties. They used to carry
cl ot hes which they changed after reaching the farmand sat with the

appel l ants for hours together. |In the circunstances it was quite
possi bl e that a friendshi p-had devel oped and sone advances may have
been made by the appellants. |n any event these facts, he submitted,

are relevant while considering the question of sentence even if they
are found guilty.

Shri P.S.-Mshra, Sr. Advocate, appearing for the State in these
appeal s supported the conviction of the aforesaid appellants and
submitted that this Court has to be very careful in weighing the
evidence of the witnesses in a case of this nature. The appellants had
prepared a well thought out plan of enticing young girls from schools
and colleges. Initially their behaviour was courteous, cordial and
friendly but thereafter when the girls were in their clutches they put
them under threat and used force to sexually exploit them and

continued the exploitation under threat and pressure. The girls were
phot ographed in conpromsing positions and those phot ographs were

used as a tool to keep themquiet. Under these circunstances there is
no question of their being free consenting parties.  Moreover he
submitted, there is no justification in the argunent that on account of
friendship such liberty nmay have been taken by the appellants. He
subm tted that one cannot make a general assunption that every friend
who happens to be a girl nust al so be presumed to be a consenting

party for sexual activities. He referred to the evidence on record and
submitted that the evidence discloses that the appellants first tried to
inmpress the girls that they were decent and affluent people and that is
why on some occasions, apart fromtaking a nmeal together, nothing

nore happened. This was a clever design to earn their confidence and
friendship. But after a certain stage they forcibly raped those girls and
continued their sexual exploitation under threats and bl ack nmailing
tactics. It appears fromthe evidence of Sangita that not only she was
bei ng sexual ly exploited, she was al so conpelled to bring other girls
for the same purpose. Once the girls were in their clutches, they were
left with no option but to abide by their dictates and subnmit to sexua
exploitation for the pleasure of the appellants as well as others. He
further subnmitted that in a case of this nature a victimgirl would be
very hesitant to depose before the Court. Very often they would
attenpt to save their own honour by denying the entire prosecution
case, as if nothing had happened, or adnmit only a part of the
prosecution case which may not seriously affect their reputation and
honour. Despite the reluctance expected of such victins - in such

ci rcunst ances, sone of the witnesses have very candidly admtted that
they were subjected to sexual exploitation and have given vivid details
in the course of their deposition. He submitted that the courts bel ow
were justified in convicting the aforesaid appellants in view of the

cl ear evidence on record inplicating them

The trial court as well as the Hi gh Court have carefully

consi dered the evidence on record and have concurrently found

af oresai d appellants guilty of the offence under Section 376 read with
Section 120-B IPC. Puttan and Ishrat have been found guilty of the

of fence under Section 376 IPC. W have found no good reason which
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may persuade us to set aside the findings recorded by the courts

bel ow. The evidence on record di scloses that the aforesaid appellants
acted according to a very well organized plan to lure innocent and
unsuspecting girls by show of their affluence and pretensions of
friendship. The victinms were not mature enough to see through their
gane, and sone of themfell victimto their evil designs. Sone of
themfortunately realized imediately that their intentions were

dubi ous and after sone experience they were quick to dis-associate
thensel ves fromthem So far as Ishrat and Puttan accused are
concerned there is clear evidence of PW17 Madhu Bal a that she had

been raped by these two accused apart fromothers. Unfortunately

many of the victimgirls who appeared as wi tnesses turned hostile and
one can easily appreciate the reason why they did not want to depose
agai nst the appellants as that woul d have exposed themas well, and
woul d have adversely affected their future life. Mich was sought to

be made of the fact that the photographs, material objects 1 to 5, were
collected by Shri Hari Prasad Sharma (PW9) in the course of his

secret investigation and it is not known as to the source fromwhich he
procured those photographs. |In any event those photographs were not
procured fromthe appellants.” W do not wish to place nmuch reliance
upon t hose photographs in view of the clear oral evidence of the
victimgirls. The appellants had devised an ingenious plan to attract
the victimgirls on pretensions of friendship, and their affluence nmade
the proposal even npre attractive. Once they were in their clutches
they even used force to rape themand to sexually exploit them It is
al so obvious fromthe evidence of PW17 that she was made to pl ease

two ot her persons, one Babli from USAand anot her Zaneer.

These four accused have been nanmed by several witnesses

exam ned on behal f of the prosecution. They were always found
present at the farm house or at the house of Farukh. It would be too
much of a co-incidence that they were accidentally present at the

rel evant time at those pl aces.

It was sought to be argued that so far as Anwar and Meradona
are concerned it is not alleged that they had commtted the of fence of

rape. It was therefore, contended that they cannot 'be held to be
nmenbers of the conspiracy. This subm ssion nust be rejected. So far
as Anwar is concerned he is not as innocent as he pretends to be. In

fact he al so nade overtures to Mnika Jain (PW43) but she was able
to extricate herself fromthe situation. This only shows that Anwar
accused was not a silent spectator or a casual visitor to thefarmor to
t he house of Farukh where these nefarious activities were carried on

So far as Meradona is concerned it is no doubt true that there is

no allegation of his having raped any girl or having m sbehaved wi th
any one of them \Wat, however, is apparent fromthe evidence on
record is that he used to transport the girls to the farm house and the
house of Farukh fromtheir respective residences or the school. The
evi dence al so discloses that he was responsi ble for arranging food etc.
for them It is not necessary that in order to be‘a co-conspirator each
one of the conspirators should act in an identical nanner. Wat is
essential is that they nust agree to do or cause to be done an illega
act. Different nmenbers of the conspiracy may be assigned different
roles with the object of commtting the agreed illegal act. Meradona
was certainly aiding the others to conmit the illegal act which was the
object of their conspiracy. Having regard to his conduct and the

evi dence on record it is quite obvious to us that he was aware of what
was happeni ng and the role played by himestablishes the fact that he
was al so a nenber of the conspiracy in which he was assigned the

role of transporting victins. He was, therefore, clearly guilty of the
of fence of conspiracy.

We are, therefore, satisfied that the evidence on record clearly
establ i shes the of fence under Section 376 | PC as agai nst Puttan and
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I shrat and the of fence under Section 376/120-B | PC agai nst Anwar

and Meradona. As noticed earlier they have been acquitted of the

ot her charges | evelled agai nst themand therefore it is not necessary
for us to go into those aspects of the prosecution case.

We shall now consider the cases agai nst Mahesh Ludhani and

Hari sh Tolani. Both of them have been acquitted by the Hi gh Court

of all the charges levelled against them On facts as well, we find that
their cases stand on a different footing. They were nore concerned
with the developing of films and printing of photographs taken while
the victinms were in a conprom sing position. It was the case of the
prosecution that that with the hel p of such photographs the victim
girls were sought to be blackmailed. The Hi gh Court has acquitted

the other accused al so of the charge under Section 292/ 120-B | PC.

Shri P.S. Mshra, appearing on behalf of the State submitted that the
phot ogr aphs, articles 1 to 5 clearly establish that the victimgirls were
phot ogr aphed in a conprom sing position. It is true that the evidence
does not discl ose from where those photographs were procured but
according 'to himthat did not affect the admssibility of the

phot ographs-as a piece of evidence. It is not necessary for us to go
into the question as to whether the photographs, articles 1 to 5, are
admi ssi bl e as a piece of evidence. What is significant is the fact that
the prosecution had | ed no evidence to show that these photographs
were recovered from'either Mahesh Ludhani or Harish Tol ani

Mahesh Ludhani was /concerned with the Bharosa Col our Lab while

Hari sh Tol ani was concerned with Ajnmer Col our Lab. The

prosecution sought to inplicate Harish Tol ani- on the basis of the

evi dence of Janardhan Sharma, PW 143 who had searched the

prem ses of Ajnmer Colour Lab. Adnmittedly no obscene photograph

was recovered fromthe aforesaid prem ses. Yet the prosecution

sought to rely upon the so-called disclosure statenent made by Hari sh
Tolani to the effect that he had shown to themthe place where the
phot ographs were allegedly burnt. Shri Mshra submitted that the
principle enshrined in Section 27 of the Evidence Act will apply if a
fact is discovered pursuant to a disclosure statenment which gives sone
material which may be an incrimnating fact. After sone argunment he
did not press the point further

Admittedly in the instant case nothing was recovered fromthe

pl ace pointed out by Harish Tol ani as the place where phot ographs
were burnt. Mroever none of the victins has deposed that either
Mahesh Ludhani or Harish Tol ani had ever photographed them In

fact their nanes have not been nentioned at all by the victins. Shri
N. C. Kochhar, Senior Advocate, appearing on behalf of these two
respondents submtted that PW9 in his secret enquiry had found that
Pur shottam (si nce deceased) had made extra copies of the

phot ographs. But a case was sought to be made at the trial that
Mahesh Ludhani and Harish Tol ani had nmade copi es of such

phot ographs. He subnmitted that there was really no basis on which
Janardan Sharma (PW 143) went about searching so many photo | abs
inthe city of Almer. At the trial sonme evidence was |led to show t hat
it was Puttan who had phot ographed PW17 Madhu Bal a when she

was in a conprom sing position with Sohail. 1n any event no
incrimnating article was found pursuant to the so called disclosure
statenents made by these respondents.

Shri P.S. Msra then referred to the evidence of Shail Bala

Tayal (PW41) and her husband Manoj Tayal (PW42). According to

the evidence of PW41 she had given a filmfor devel opi ng and
printing to the Bharosa Col our Lab whi ch contai ned her nude

phot ographs taken by her husband. According to her the photographs
after devel oping and printing were handed over to her by Mahesh
Ludhani. She stated that she is a resident of Beawar \026 50 Kns. away
and that she had conme to collect the photographs not with her husband
but with her sister. Shri Kochar appearing for himsubnitted that the
evi dence of PW41 and PW42 deserves outright rejection. |In any
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event their evidence does not connect Mahesh Ludhani with the
conspiracy of which Puttan, Ishrat etc. were nenbers. |t appears

hi ghly unnatural for PW41 to cone from Beawar \026 50 Kns. away to
give the filmfor developing and printing at Alner. It is also not
known how the police was able to contact her in the course of

i nvestigation. 1In any event, there was nothing incrimnating about the
conduct of Mahesh Ludhani. A custoner such as PW41 gave a film
for devel oping and printing which he did. The fact that the film
cont ai ned nude phot ographs of PW41 cannot inplicate himbecause
the fil mwas handed over for devel oping and printing by the sane
per son whose photographs it contained. All that he did was to
develop the filmand print the photographs and thereafter hand them
over to the custormer.

W are satisfied that the evidence of Shail Bala Tayal (PwWA41)

does not establish the case of the prosecution agai nst Mahesh Ludhan
that he was al so a nmenber of the conspiracy and that the films were

devel oped and phot ographs printed by himwith a viewto aid the co-

conspirators to sexually exploit the victimgirls.

The Hi gh Court has given wei ghty reasons while recording the

acquittal of these two respondents. It found that there was no

evi dence on record to suggest that respondents Mahesh Ludhani and

Hari sh Tol ani ever participated in the parties at the farm house or at
the house of Farukh where PW15 and PW17 were all egedly raped.

There was al so no evidence to establish that the photographs, articles
1to 5 were printed and devel oped either at the A nmer Colour Lab or
the Bharosa Col our Lab. Moreover no obscene phot ograph was

recovered by the Investigating Oficer at the instance of these two
respondents. The solitary incident of Shail Bala Tayal (PW41), who
was not one of the victins, did not prove anything agai nst them
because she did not even renotely suggest that with the help of those
phot ographs Mahesh Ludhani attenpted to bl acknmail her. The

searches carried on by Hari Prasad Sharma and Janardhan Sharnma did

not reveal anything and there was nothing to suggest that they had
conspired with the co-accused to sexually exploit the girls after

phot ographing themin a conpromsing position and to facilitate their
conti nued expl oitation.

We find the reasons recorded by the H gh Court to be supported

by the evidence on record. The findings are reasonabl e and possible

on the basis of the evidence on record. No evidence has been brought
to our notice which may persuade us to set aside the findings recorded
by the High Court. W, therefore, find no justification for
interference in these appeal s agai nst acquittal. W, therefore, uphold
the acquittal of these respondents, namely Mahesh Ludhani and

Hari sh Tol ani by the Hi gh Court.

It was lastly submtted before us that in any event the sentence

of life inprisonnment under Section 376 or under Section 376/120-B
IPCis too harsh. Having regard to the facts and circunstances of the
case we are of the view that the ends of justice will be met if the
sentence is reduced to ten years rigorous inprisonnent fromlife

i mprisonnment. Accordingly we reduce the sentence inposed by the
courts bel ow agai nst the appellants to ten years rigorous

i mprisonment.

Subj ect to the nodification of sentence the appeals preferred by
the accused/ appellants as well as by the State are di sm ssed.
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