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ACT:

M nority and Quardi anshi p-Muslim minor represented in
arbitration proceedings and in Court by brother who was not
appoi nted guardi an by Court-Award and decree on award are
vitiated.

Limtation Act, 1908, ss. 18 and 144- Renunciation of rights
by co-owners in property in favour of one -co-owner under
wrong inpression that it was endowed property-Property |ater
di scovered to be Matrooka property-Limtation for filing
suit is governed by s. 144 Limtation ~Act 1908-Were
know edge of right to partitionis held back by fraud
[imtation is extended under s. 18.

Adverse possession-Possession by one co-owner is. not by
itself adverse to other co-owners-These nmust be open denia
of title to the parties entitled to the property by
excluding and ousting them Possession is not adverse to
parties not aware of their rights.

HEADNOTE

Shah Abdul Rahi mwas Sajj adanasheen of a Dargah and Khankah
in Hyderabad. He had four sons and two daughters. After
his death in 1905 he was succeeded as Sajjadanasheen by his
el dest son Abdul Hai Shah Abdur Rahim | eft Matrooka property
apart from the properties appertaining to the Dargah and
Khankah. The matter of the partition of Matrooka properties
was referred to arbitrators. The appellant who was Abdur
Rahims youngest son was a mnor at the time and was
represented in the arbitration proceeding by his brother
Noor uddi n. The properties Exhibits B-1 to B-10 wer e
acknow edged by the parties before arbitrators to bein the
possessi on of Abdul Hai as Dargah and Khankah properties and
any right or claimto themwas renounced by Abdul Hai’'s
brothers and sisters. The arbitrators gave their award  on
August 1, 1908 partitioning the properties. On August 13,
1908 there was a decree in the Darul Khaza Court confirm ng
the aforesaid award. The properties B-1 to B-10 thereafter
remai ned in the possession of Abdul Hai. 1In 1927 Abdul Ha
got an adjudication fromthe N zam s Government that the
Dar gah and Khankah properties consisted only of two villages
and that properties B-1 to B-10 were not Dargah and Khankah
properties. In 1938 Abdul Hai wote a letter to the N zanis
government again asserting that properties B-1 to B-10 were
his personal properties. The appellant filed a suit on 24th
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July 1941 for setting aside the decree dated. August 13,
1908, passed by the Darul Khaza Court and for partition of
the WMatrooka properties left by his father i ncl udi ng
properties B-1 to B-10. He inpeached the award and the
decree on the ground that he was not represented by 1 | awfu

guar di an. He clainmed that the award and decree should be
avoi ded because t hey were based on the wr ongf ul

representation of Abdul Hai that they were Dargah and
Khankah properties. The trial court decreed the suit
holding : (1) that the award and decree in question were
obtained by fraud; (2) that the letter witten by Abdul Ha

in 1938 showed that he was aware of the Matrooka character
of the properties but kept this fact fromhis brothers and
sisters; (3) that the appell ant

73 5

came to know the facts fromthe said letter of 1938 and the
suit was not therefore barred by linmtation. The H gh Court
in appeal held (1) that the appellant was a mnor and
therefore referenceto the arbitration and the award thereon
were void; (2) that the decree passed by the Dam khaza Court
was not a nullity since the appellant did not file his suit
within three years after attaining majority; (3) that the
decree was not obtained by fraud; (4) that Abdul Ha

asserted in 1927 that the properties in question were his
personal properties and this assertion of title adverse to
the appellant and hi's brothers and sisters became known to
themin 1927 and for this reason al sothe suit was barred by
[imtation. in appeal by certificateto this Court,

HELD: The appeal nmust be al |l owed,

(i) The mnority of the appellant was a fact found by the
trial court and the Hi gh Court. The appellant’s brother who
represented himin the arbitration and court proceedi ngs was
not a Ilegal guardian, nor was he appointed by the  Court.
The relinqui shnent of property by Nooruddin on behalf of the
m nor was not binding on the m nor whose interests were not
pr ot ect ed. The arbitration proceedi ngs, the award and the
decree of the Darul Khaza Court on the award were therefore
void. [740 D, 741 E-F]

Mohd. Amin & Os. v. Vakil Ahmed & O's, [1952] S.C R’ 1133
and | manbandi v. Miutsaddi, 45 |.A 73, referred to.

(ii) The estate’ of a deceased Mohammedan devol ves on hi's
heirs at the nonent of his death. The heirs succeed to the
estate as tenants in comon in specific shares. When the
heirs continue to hold-the estate as tenants in conmon
without dividing it and one of them subsequently brings a
suit for recovery of the share the period of limtation for
the suit does not run against himfromthe date of the death
of the deceased but fromthe date of express ouster or
denial of title and Art. 114 of Sch. 1 to the Limtation
Act 1908 woul d be the relevant Article.

[ 741 H 742 A

(iii) The cause of action for partition of properties is
a perpetually recurring one’. In Mhanmedan Law . the
doctrine of partial partition is not applicable because the
heirs are tenants in comon and the heirs of the deceased
Musl i m succeed to the definite fraction of every part of his
estate. In the present case the suit was for partition of
properties which were by consent of parties treated as
Dargah and Khankah but which were | ater discovered to be
Mat r ooka properties in fact and therefore the declaration in
the award and the decree on the award that those were Dargah
and Khankah ©properties could not stand and the entire
partition had to be reopened by reason of fraud in the
earlier proceedings. [746 G 747 B]

Monshar am Chakravarty & Ors. v. Gonesh Chandra Chakravarty &
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Os., 17 CWN. 521, referred to

(iv) The decree of the Darul Khaza Court could not be an
obstacle to, the claimof the appellant for partition of the
properties, because the properties were adnmittedly not
Dargah and Khankah properties but Matrooka Properties. | f
all parties- proceeded upon a basis that these , were Dargah
and Khankah properties and that basis is wiped out by the
adj udi cation by the Governnment of the Nizam the parties are
restored to their position as heirs to the Mat r ooka
property. The award and the decree by reason of evidence of
facts discovered since the judgnent and the decree of the
Darul Khaza Court could not be allowed to stand because the
ef fect of the discovery of the facts was to nmake it "reason-
ably probable that the action will succeed". [744 H 745 B]
1100Sup Cl /72

73 6

Birch v. Birch, [1902] Probate Division 131, referred to.

(v) Wen a plaintiff has been kept from know edge by the
dependent / of the circunstances constituting the fraud, the
plaintiff. _can rely wupon s. 18 of the Limtation Act to
escape fromthe bar of limtation. ~Wen Abdul Hai got the
properties released by reason of the decision of the
Government of the Nizamin the year 1927 the properties
becanme divisible anong the appellant and his brothers and
sisters. The existence of the right of the appellant was
kept conceal ed by Abdul Hai. The appel l'ant was not aware of
the right nor could he have wth reasonable diligence
di scovered it. There was active conceal ment by Abdul Hai of
the fact that the properties were not Dargah ‘and Khankah
having full know edge of the fact. It was only in 1941 that
the appellant cane to know of the Matrooka character of the
properties. [745 E, 746 E]

Rolfe v. Gegory, [1964] 4 DeG J & S 576, Bonman' Chandra
Datta v. Promotha Nath Ghose, L.L.R -~ 49 Cal. 886 and
Rahi mboy v. Turner, 20 I.A 1. referred to.

(vi) On the facts of the case it was established that the
fraud commtted by Abdul Hai relates "to matters which prima
facie would be a reason for setting the judgnent aside".

[ 747 E-F]
Hal sbury’s Laws of England, Third Edition, Vol. 22, para
1669 at p. 790. referred to.

(vii) The plea of adverse possession nust also fail

It was apparent that until the year 1927 the appellant and
the other parties were already kept out of the know edge  of
the true character of the properties. Even after 1927 it
could not be said on the evidence On record that the
appel l ant had any know edge of the true character of the
properties or of ouster or adverse possession of  Abdul . Hai
Possessi on by one co-owner is not by itself adverse to other
CO- owners. On the contrary possession by one co-owner is
presuned to be the possession of all the co-owners unless it
is established that the possession of the co-owner is in
denial of title of co-oweners and the possession is in
hostility to co-owners by exclusion of them |In the present
case there was no evidence to support this conclusion
Quster is an unequivocal act of assertion of title. There
has to be open denial of title to the parties who are
entitled to it by excluding and ousting them [745 F-H]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 219 of 1967.
Appeal fromthe judgnment and decree dated Decenber 16, 1965
of the Andhra Pradesh Hi gh Court in C. CC Appeal No. 24 of
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M C. Chagla, R Y. Pillai and N Nettar, for the
appel | ant s.

C. K. Daphtary, Raneshwar Nath and Swaranjit Sodhi, for
respondent No. 1 (A).

V. A.  Seyid Muhammad and S. P. Nayar, for respondent No.
3.

737

The Judgnent of the Court was delivered by

Ray, J.-This is an appeal by certificate against the judge-
ment dated 15 Decenber, 1965 of the Andhra Pradesh High
Court dism ssing the appellants’ suit and setting aside, the
decree in favour of the appellant passed by the Additiona
Chief Judge, City Civil Court, Hyderabad on 18 Cctober,
1958.

Shah Abdul Rahima resident of the pity of Hyderabad died on
26 Septenber, 1905 | eaving behind himfour sons Abdul Hai
Ghul am Noor uddin, Abdul Razak and Ghul am Ghouse Mbhi uddin
and two daughters Kamarunni ssa Begum and Badi unni ssa Begum
Shah Abdul Rahi m-had | arge novabl e and i mmovabl e properties.
"Me  sons-and the daughters entered into two agreenments in
the nmonth of July, 1908 and appointed arbitrators to
partition the Matrooka properties of Syed Shah Abdul Rahim
On 1 August, 1908 the arbitrators made an Awar d
partitioning, the properties. On 13 August, 190 8 there was
a decree in the Darul’ Khaza Court, Hyderabad confirmng the
Award of 1 August, 1908. The appellant filed the suit out
of which the appeal arises on 24 July, 1941 for setting
asi de the decree dated 13 August, 1908 confirmng the award
and for partitioning certain Matrooka properties.  In 1942,
the suit was dismssed.  An.. appeal was preferred to the
H gh Court of Hyderabad. During the pendency of the appea
Abdul Hai died in 1950 and his | egal representatives were
brought on the record of the suit in the nmonth of February,
1952. The appeal filed in the year 1943 was di sposed of by
the H gh Court of Andhra Pradesh in-April 1957 rermandi ng the
case to the City Cvil Court, Hyderabad. On 18 /Cctober,
1958 the Additional Chief Judge, Gty Cvil Court, Hyderabad
decreed the suit in favour of the appellant and cancelled
the decree of the Darul Khaza Court dated 13 August, 1908.
On appeal the Andhra Pradesh Hi gh Court on 15 Decenber, 1965
set aside the decree passed by the Additional Chief Judge.
The undi sputed facts are these Wien Abdul Rahimdied in 1905
Abdul Hai the eldest son was nmajor. The appellant was a
m nor . There were two references to arbitration . Before
the arbitrators the appellant a nminor was represented by his
brot her CGhul am Nooruddi n as the guardian. The parties to
the arbitration agreenents were Abdul Hai, Ghullam Nooruddin
Abdul Razak the appellant represented by his guardian
Noor uddi n, Qanarunni ssa Begum and Badi unni sa Begum It wll
appear fromthe award that before the arbitrators there was
no di spute ,between the parties and the arbitrators did not

think it necessary to frane any issues. Bef ore t he
arbitrators the plaintiffs marked
738

with the letter "F a plan showi ng properties attached to
the Khankah and Dargah and those properties were narket as
Exhibits B-1 to B-10 and the plaintiffs relinquished their
title-to properties marked Exhibits B-1 to B-10 and further
stated "neither at present nor in future will they have any
share and right in the said property". As to properties
mar ked B-1 to B-10 the parties stated , before t he
arbitrators that Abdul Hai was the Sajjada Nashin of the
Dargah and was in possession of, the Dargah and khankah
properties.
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The award was nmade a rule of court within a short tinme upon
a plaint filed by Nooruddin, Abdul Razak, the appellant
represented by Nooruddin as the guardian and the two sisters
Qamarunni sa Begum and Badi unni sa Begum The defendant was
Abdul Hai. The facts recited in the decree are these. Syed
Shah Nooruddi n a pious person of Hyderabad had his Khankah
situated at Nanpalli. The Dargah of the said pious man was
also situated in the sane locality. After Syed Shah
Nooruddin’s death his son-in-law, Abdur Rahim became the
Saj j ada of the Khankah and the Dargah Shariff. The Sajjada
had control over all the expenses ,of the Dargah and Khankah
and the entire property attached to the Dargah and Khankah
remai ned in possession of the Sajjadana,sheen and all the
expenses of the Dargah and Khankah were net fromthe incone.
After the death of _Abdur Rahim Abdul Hai becane the
Saj j adanasheen and was having control over the Dargah and
Khankah. Abdur Rahimleft three adult sons and one mnor
son and also two adult daughters. Apart fromthe property
attached to the Dargah and Khankah Abdur Rahim |l eft persona
Mat r ooka ' properties. There mght have been a dispute
between the parties regarding the partition of t hese
properties. But the parties settled the dispute by nutual
consent and by agreenent referred the natter to arbitration
for the settlement of the dispute. ’'The arbitrators nade an
awar d. The decree recited that the properties marked wth
the letter 'F in the plan annexed to the award were Khankah
and Dargah Shariff properties in the possession of the
def endant Abdul Hai. for meeting the expenses of the Khankah
and no one has any right or claimover the  property 'at
present’ or 'in future. The decree concluded by stating
that the bargah and Khankah properties were not liable to
partition and none ,of the plaintiffs "shall have any right
or claimregarding the same".
The appel |l ant inpeached the award-and the decree wupon the
award inter alia on the grounds that the award was void by
reason of |ack of |awful guardian on behal f of the appell ant
to protect ,and represent the rights and interests’ of the
mnor in the arbitration proceedings and in the proceedings
resulting in the decree upon the award. The appellant also
claimed that the award and

739
the decree should be avoi ded because the properties nmarked
Exhibits B-1 to B-10 were not Dargah and Khankah properties
in fact and were treated in the award and the decree to - be
Dargah and Khankah on the wongful representation of ~Abdu
Hai . The, appellant in the year 1938 discovered for the
first tine the true and correct facts that the same were not
Khankah and Dargah properties and therefore clainmed the same
as divisible wupon partition anongst the heirs of = Abdu
Rahi m
The trial Court held that the award and the decree- thereon
were obtained by fraud and the decree was to be set | aside.
The reasoning given by the trial Court was that it was
established one the evidence that Abdul Hai was in  ful
possession and enjoynent of the whole of the property  of
Abdul Rahi mincluding the property marked as Exhibits B-1to
B- 10. In the letter dated 13, August, 1938 Exhibit P-8
Abdul Hai denied that the property was waqf property
bel onging to the Dargah and asserted that it was. owned and
possessed by himand relinquished by his relatives. The
letter was held by the trial Court to indicate that Abdu
Hai knew that the property was the property of his father
which be inherited along with his brothers and sisters and
in spite of such know edge and belief he caused it to be
represnted before the arbitrators that the property bel onged
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to the Dargali and that the same was in his possession as
Saj j adanasheen. The trial Court further held that the
appel lant came to know the real state of affairs from the
letter of, Abdul Hai dated 13 August, 1938 and therefore the
suit was not barred by linmtation. The trial Court
therefore passed a decree for cancellation of the decree
passed wupon the award and passed a prelimnary decree for

partition of’ the Matrooka properties i ncl udi ng t he
properties marked as. Exhibits B-1 to B-10 in the award.
In the Hi gh Court four questions were considered. First,

whet her apart fromthe appellant any other party was a m nor
at the time of the arbitration agreement and whether there
was a dispute which could be referred to arbitration

Second, whether there was proof that at the tine of the
arbitration agreement ~and the award Abdul Hai made a
fraudulent and false representation to his brothers and
sisters and nmade Them bel'i eve that the properties bel onging
to the Sajjadanasheen were the properties of Dargah and
Khankah which were not partible and by representation and
fraud prevented the partition of those properties. Thi rd,
whet her the -appellant had know edge that Abdul Hai had
clainmed the properties as the ancestral properties of the
Saj j adanasheen earlier than'the time when the appellant said
he had know edge ‘and whether the suit was barred by
[imtation. Fourth, what would be the effect of the filing
of the witten statenent by the defendant

740

No. 6 in the year 1958 and the omission of defendant No. 7
to Me any witten statenent to obtain partition of the
properties-in the event of the decree and the award being
set aside

The High Court held that the appellant was a mnor but the
,other parties were not mnors. The H gh Court Held that
the reference to the arbitration and thea ward thereon were
void The Hi gh Court held that the decree of the Darul 'Khaza
Court upon the award was not a nullity and the present @ suit
shoul d have been filed within three years of the appellant
obtaining majority. The High Court also held ‘that the
decree of the Darul Khaza Court was not obtained by /fraud.
"Me High Court held that Abdul Hai ,asserted in the year
1927 that the Dargah and the Khankah properties  were his
personal properties and fromthat date Abdul  Hai asserted
his title adverse to the appellant and the other plaintiffs
and the appellant and the other plaintiffs knew in 1927 of
the adverse claimof Abdul Hai. Therefore, the suit was
barred by limtation

The mnority of the appellant is a fact found both by the
trial ,Court and the High Court. It is an admtted  fact
that the appellant’s guardian was his brother Nooruddin at
the time of the arbitration proceedings and at the tine of
the decree on the award. The brother is not “a lawfu

guardi an under the Mhanmedan Law. The |egal guardians are

the father, the executor appointed by the fathers will, the
fathers father and the executor appointed by the will of the
father’s father. No other relationis entitled to the

guardi anship of the property of a minor as of right.
Neither the nother nor the brother is a lawful guardian
though the father ,or the paternal grand father of the m nor
may appoint the nmother, brother or any other person as
executor or executrix. In default ,of legal guardians a
duty of appointing guardian for the protection and
preservation of the minor's property is of the court on
proper application. It was held by this Court in Mohd.
Arin & Os. v. Vakil Ahned & Os. (1) relying on the dictum
in Imnbandi v. Mitsaddi(2) that where disputes arose
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rel ating to succession to the estate of a deceased
Mohamredan between his three sons, one of whomwas a ninor

and other relations, and a deed of settlenent enmbodying an
agreement in regard to the distribution of the properties
belonging to the estate was executed by and between the
parties, the eldest son acting as guardian for and on behalf
of the minor son the deed was not binding on the mnor son
as his brother was not his |egal guardian and the deed was
void not only qua the minor, but with regard to all the
parties including those who were sui juris. It is clear on
t he authority of this decision that the arbitration
agreement and the award and the decree

(1) [1952] S.C.R 1133.

(2) 45 T.A 73

741

are all void in the present case by reason of lack of |ega

guardian of the appellant. There is intrinsic evidence in
the award, that the parties effected a settlement.

Counsel on behalf of the respondent relied on a copy of an
application” in the Court ~of the Darul Khaza in t he
proceedi ngs for passing the decree upon the, award in
support of the contention that the court appoi nted Nooruddin
as the guardian of the appellant. It is stated in the
application that the defendant No. 3 (sic) nmeaning thereby
plaintiff No. 3 /the present appellant is a mnor and
Nooruddin is the real brother and the appellant is under the
guar di anship of | Noor uddi n. The _application was for
perni ssion to Me ‘the suit. There is no order for
appoi nt nent of a guardian. Further, the Court in appointing
the guardi an of property of ~a mnor is gui ded by
circunstances for the welfare of the minor. There is no
justification to hold that Nooruddin was either "the |ega

guardi an or a guardi an appoi nted by the Court.

The decree which was passed on the award appears on an
exam nati on of the pleadings and the decree itself that the
parties proceeded to have the decree on the basis of the
awar d without any contest as( and by way of nmut ua

settl enent. It wll, appear fromthe decree that it was
adnmitted by the parties that Abdul Hai was in possession of
the Dargah and Khankah and that Abdul- Hai alone was the
Saj j adanasheen of the Khankah. The relinquishnment of
property by Nooruddin on behalf of the mnor is not binding
on the mnor. There was no |egal sanction 'behild such
conpromise in the arbitration and in the proceedings result-
ing in a decree upon the award. There was no |ega

guar di an. The rights and interests of the mnor were also
not protected particularly when there was conflict of
interest between the mnor and Abdul Hai. The (arbitration
agreenment, the award and the decree of the Daral Khaza Court
on the award are therefore void.

The High Court held that the appellants suit was barred by
l[imtation by reason of know edge of the appellant that
Abdul Hai was in adverse possession since the year 1927 or
1928. In regard to the properties which the appellant
cl ai med in the suit as liable to partition, it i s
established that all parties proceeded on the basis that
Exhibits B-1 to B-10 in the award were not Matrooka pro-
perties but Dargah and Khankah properties. |If, in fact,
they are not Dargah and Khankah properties but Matrooka
properties, these should be available to co-owners for
partition unless there are | egal inpedinents. The estate of
a deceased Mhanedan devol ves on his heirs at the noment of
his’ death. The heirs succeed to the estate as tenants in
conmon in specific shares. Were the heirs continue to hold
the estate as tenants in conmon wi thout
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742
dividing it and on of them subsequently brings a suit for
recovery of the share the period of limtation for the suit
does not run against himfromthe date of the death of the
deceased but fromthe date of express ouster or denial of
title and Article 144 of Schedule 1 to the Limtation Act,
1908 woul d be the relevant Article.
Counsel on behalf of the respondent submitted that there
were two inpedinments to the appellant’s claimfor partition
of the properties. One was that the decree passed by the
Court of Darul Khaza upon the award was not obtained by
fraud and could not be set aside by reason of limtation
The other was that the appellant came to knowin the vyear
1927 that Abdul Hai adversely clained properties as his own
and therefore the _appellant’s claim was barred by
[imtation. The High Court held that the appellant was
aware of the attachnent of the personal and the Dargah and
Khankah properties by the Governnment of the Nizam in the
year 1927 as also release in the same year of the properties
attached. The High Court ~had that when parties had
know edge - of the attachnment of the properties it could not
be postulated that they would have no know edge of the
contentions of Abdul Hai as to release of the Dargah and
Khankah properties on the ground that those were not Dargah
and Khankah but personal properties of Abdul Hai. Know edge
of release of properties would not anount to ouster of the
appel l ant fromthe property or of abandonnent of rights.
The evi dence of the appellant was that in 1350 Fasli corres-
ponding to the year 1941 the appellant cane to know that a
letter had been witten by Abdul” Hai to the  Ecclesiastica
Departnent of the Governnent of the Nizamin the year 1938
to the effect that the properties shown ~as Dargah and
Khankah in the award F. and the decree were not Dargah and
Khankar properties. The appellant also came to know from
the same letter that all the properties including 'those
stated to be Dargah and Khankah properties in the award were
attached by the Government of Nizamin the year 1927 and
after enquiry by the Governnent of the N zam all the
properties were :released in the year 1927. The appellant
further came to know fromthat letter that Abdul Hai cl ai ned
the properties as his own. Thereupon the appellant demanded
from Abdul Hai partition of the property as Matrooka. Abdu
Hai asked the appellant to consult |awer.
On the evidence it would be utterly wong to speculate that
the appellant knew of the contentions advanced in 1927 by
Abdul Hai for the release of the properties by stating that
they were not Dargah and Khankah properties.  There was no
sub section at the.

743
time of the exam nation of the appellant that he was /aware
in,. 1927 of the contentions of Abdul Hai. The High Court
relied on Exhibit A-38 aletter dated 19 Cctober, 1927
witten by the,, appellant to Abdul Hai to inmpute know edge
of the attachnent. and release of the properties. The
appel | ant was never confronted wth at letter. it —was
never suggested to the appellant that the letter could be
construed as attributing to the appellant the know edge of
any adverse claimnade by Abdul Hai with" regard to the

properties. In that letter the appellant stated that. be
was indebted to the elder brother Abdul Hai for his
ki ndness... The appellant also stated that the expenditure

incurred in connection with the litigation would be divided
into four parts and the anpunt incurred on behalf of the
appel  ant coul d be recovered fromhis account. This letter
dated 19 COctober, 1927 does not at all have the effect of
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establishing that the appellant had know edge of any adverse
claim of the appellant. The appellant was never shown the

letter to explain what litigation he referred to. No
i nference can be drawn agai nst the appellant w thout giving
him an opportunity to have his say in that matter. It is
unfortunate that Abdul Hai died during the pendency of the
suit and before the, trial. Not only his oral evidence but

also the correspondence that Abdul Hai had wth t he
CGovernment of the Nizamin the year 1927 did not find way
into the record of the suit. It would be totally m sreading
the appellant’s letter of the, year 1927 as inpressing the
appel l ant with the know edge of’ ouster by Abdul Hai of the
appel l ant fromthe properties form ng the subject matter of
the suit.

There are two letter of great inportance. One is dated 13
August, 1938 and narked Exhibit P-8 witten by Abdul Hai to,
the Director of Endowrent, Covernment of Hyderabad and the
ot her i's dated 7 Septenber, 1938 witten by the
Eccl esi asti cal” Department of the Governnent of Hyderabad to
the Secretary of the Endownents, Ecclesiastical Departnent
of the CGovernment of' Hyderabad. The letter of Abdul Ha
was witten in answer to an application nmade about that tine
to the Government of ‘the Nizam by One Shei kh Abdur Rahim a
tenant agai nst whom 'Abdul- Hai bad filed a suit for recovery
of rent. Abdur Rahim made an allegation that the properties
in respect of which Abdur Hai filed a suit were Dargah and
Khankah properties. The complaint~ of Abdur Rahim was
however dismissed and the matter was not allowed to be
reopened on the strength of the orders of the Governnent
recited by Abdul Hai in, his letter. In answer Abdul Ha
recorded these facts. The Nizaimin the nmonth of April
1927 appoi nt ed the Secretary of t he Eccl esi astica
Departnment and the Comm ssioner of Police to enquire and
report as to which of the properties were attached to the
Dar gah and which were per-
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sonal private properties. Another Commi ssion was appointed
by the Nizamto enquire into the proper use of the endowed
properties. The Eccl esi astical Departnent by Letter dated
28 Decenber, 1927 held that only the villages Debser and
Sangvi were found to be under the Dargah. Al properties of
the parties which had been attached by the N zam were
rel eased by letter dated 3 January, 1928 excepting the two
villages. Abdul,Hai by letter dated 16 January, 1928 to-the
CGovernment of the Nizamstated that the properties nmarked
Exhibits B-1 to B-10 in the award and the  decree  of the
Court of Darul Khaza did not belong to the Dargah and
Khankah. Abdul Hai further pointed out that the Nizamby a
firman dated 11 Novenber, 1927 had issued orders ,saying
that according to the opinion of the Council the  Govern-
nment’s supervision should be lifted from the "maash
referring thereby to the properties which had been attached
by the N zam and the same should be given over into the
possessi on of Abdul ’ Hai

The other letter dated 5 January, 1939 fromthe Governnent
,of the Nizam stated that only two villages were held to be
Dargah and the Governnment of the Nizam had nade thorough
enquiries and held that there was no other Dargah and
Khankah properties and the question could not be re-opened.
It is established in evidence that the properties which wore
, described as. Dar gah and Khankah properties before the
arbitrators and the decree of the Darul Khaza Court are not
Dargah and Khankah properti es. Abdul Hai obtained an
adj udi cation and an order of the Government of the Nizam in
the year 1927 that only two villages of Debser and Sangvi
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bel onged to the Dargah and the rest were not Dargah and
Khankah properti es. The appellant knew that there was

[itigation about the year 1927 about the properties. It is
not in evidence as to what that litigation was or which
properties were concerned there with because the letter was
not shown to the appellant. Even if it be assuned that al
parties treated the properties nmarked Exhibits B-1 to B-10
as Dargah properties upto the year 1927 and thereafter there
was an adjudi cation on the representati on of Abdul Hai that
the properties were not Dargah and Khankah the parties would
be entitled to tile same. The only way in which the parties
could lose their rights to the property would be on the
finding that there was adverse possessi on or ouster.
The decree of the Darul Khaza Court will not be an obstacle
to the claim of the appellant for partition, of the
properties, because the properties are admttedly not Dargah
and Khankah properties but - Matrooka properties. The
arbitration proceedings were void by reason of |ack of |ega
guardi an of the appellant to enter.into

745
a conpromise.~ The decree of the Darul Khaza Court is also
invalid and not binding onthe appellant for the sane
reason. If all parties proceeded upon a basis that these
were Dargah and Khankah properties and that basis is w ped
out by the Government of the Nizamthe, parties to their
position as heirs to the Matrooka property.. The award and
the decree by reason of evidence of facts discovered since
the judgenment and the decree of the Darul Khaza Court cannot
be allowed to stand because the effect of the discovery of
the facts is to make it "reasonably probabl e that the action
will succeed. In Birthv. Birch(1l) the Court of Appeal held

that a judgnent will be set aside on the ground of fraud if
evidence of facts discovered since the judgnent raise a
reasonable probability of the success of the action. The

principle can be stated in the words of Westbury, L.C. in
Rolfe v. Gregory(2) "when the remedy is given on the ground
of fraud, it is governed by this inportant principle, that
the right of the party ‘defrauded is not affected by
| apse--of time, or generally speaking by anything done or
onitted to be done so long as he, remains, wthout any fault
of his own, in ignorance of the fraud that ~has been
committed . This decision was referred to by the Calcutta
Hi gh Court in Biman Chandra Datta v. Pronptha Nath Ghose(3)
where the dictumof Wsthbury, L.C. was restated by hol di ng
that where a plaintiff had been kept from know edge, by the
def endant, of the circunstances constituting the fraud, the
plaintiff could rely upon section 18 of the Limitation Act
to escape fromthe bar of limtation. |In the present case,
it is apparent that until the year 1927 the appellant’ and
the other parties were clearly kept out of the knowedge of
the true character of the properties. Even after 1927 it
cannot be said on the evidence on record that the appellant
had any know edge of the true character of the properties or
ouster or adverse possession of Abdul Hai. The reasons -are
that Abdul Hai never alleged against the appellant and the
ot her parties openly that he was enjoying the properties to
the total exclusion of the appellant and the other brothers.
Possessi on by one co-owner is not by itself adverse to other
CO- OWners. On the contrary, possession by one co-owner is
presuned to be the possession of all the co-owners unless it
is established that the possession of the co-owner is in
denial of title of co-owners and the possession is in
hostility to co-owners by exclusion of them |In the present
there is no case to evidence to support
this conclusion. CQuster is an unequivocal act of assertion
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of title. There has to be open denial of title to the
parties who are entitled to it by excluding and ousting
t hem

(1) 1902 Probate Division 131 (2) [18 64] 4 DeG J. & S. 576

(3) I.L.R 49 Cal. 886
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Section 18 of the Limtation Act, 1908 provides that when a
person having a right to institute a suit has by nmeans of
fraud been kept fromthe know edge of such right or of the
title on which it is founded, the tinme linted for
instituting a suit against the person guilty of the fraud
shal |l be conputed fromthe time when the fraud first becane
knowmn to the person affected thereby. In Rahim boy v.
Turner(1l) Lord Hobliouse said "Wen a man has conmtted a
fraud and has got property thereby it is for him to show
that the person injured by his fraud and suing to recover
the property has had clear and definite know edge of those
facts which constitute the fraud, at a tinme which is too
renote to allow himto bring the suit”". Therefore if the
plaintiff. desires to invoke the aid of section 18 of the
Limtation Act he nust establish that there has been fraud
and that by nmeans of such fraud he has been kept from the
know edge, of his right to sue or of the title whereon it is
f ounded. In the ‘present case, he have wth reasonable
diligence discovered it. There was active properties were
Mat r ooka and not Dargah and Khankah. When Abdul Hai got the
properties released by reason of the decision of the
CGovernment of the Nizamin the year 1927 the properties
became divisible among the appellant and his  brothers and
sisters. The existence of the right of the appellant was
kept conceal ed by Abdul Hai. ~The appellant was not aware of
the right nor could lie have wth reasonable diligence
di scovered it. There was active conceal ment by Abdul  Hai of
the fact that the properties were not Dargah and | Khankah

having full know edge of the fact. It was only in 1941
(1350 Fasli) that the appellant came to know of the Matrooka
character of the properties. It was then that the appell ant

al so canme to know that Abdul Hai- had kept the character of
properties concealed fromthe parties and entirely m sstated
and msrepresented the character of the properties by ms-
leadin the parties and obtaining by consent an award and a
decree thereon w thout any contest.

The cause of action for partition of properties is said to
be a perpetually recurring one" See Monsharam Chak-ravarty &
Os. v. Gonesh Chandra Chakravarty & Os.  (2). In
Mohanmedan Law the doctrine of partial partitionis not
appl i cabl e because the heirs are tenants-in-comon and the
heirs of the deceased Mislim succeed to ‘the definite

fraction of every part of his estate. The share,,, of heirs
under Mhanedan Law are definite and known before actua
partition. Therefore on partition of properties “belonging

to a deceased Muslimthere is division by nmetes and ' bounds
in accordance wth the specific share of each heir  ‘being
al ready determ ned by the | aw

(1) 201.A1 (2) 17 C WN. 521
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In the present case the suit is for partition of properties
which were by consent of parties treated as Dargah and
Khankah but which were later discovered to be Matrooka
properties in fact and therefore the declaration in the
award and the decree on the award that those were Dargah and
Khankah properties cannot stand and the entire partition is
to be lie-opened by reason of fraud in the earlier
pr oceedi ngs.

In the present case, the overwhelmng evidence is that
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because of the representation of Abdul Hai that he was the
Saj j adanasheen and the properties nmarked Exhibits B-1 to B-
10 were Dargah and Khankah properties, that all the parties
treated the properties as Dargah and Khankah before the
arbitrators and in the decree upon the award. The very fact
that there was never any contest indicates that the
conprom se and settlenent between the parties was on the
basis that the properties were Dargah and Khankah. It was
absolutely within the know edge of Abdul Hai as to what the
true character of the properties was. The other parties did

not have any opportunity of know ng the sane. Abdul  Ha
knew the real character, concealed the true character and
suggested a different character and thereby mislead all the

parties. Again, when Abdul Hai approached the Governnent of
the Nizam and got the properties rel eased by asserting that
they were not Dargah and Khankah properties in the year
1927. Abdul Hai -~ did not informthe same to any of the
parties. The unm stakabl e intention of Abdul Hai all along
was to enjoy-the properties by stating these to be Dargah
and Khankah. Wen the parties cane to know the rea
character - _of ~the properties even then Abdul Hai was not
willing to have partition. On these facts it is established
that the fraud committed by Abdul Hai relates "to nmatters
which prima facie would be a reason for setting the judgnent
aside". That is the statenent of law in Hal sbury’'s Laws of
Engl and, Third Edition, Volume 22, paragraph 1669 at page
790.

For these reasons we accept the appeal and set aside the
judgnent of the High Court and restore the  judgnent and
decree of the trial court. The appellant will be entitled
to costs of this Court. The parties will pay and bear their
own costs in the H gh Court.

GC Appeal al | owed.

748




