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The respondents herein were charged for of fences
puni shabl e under Section 302 and under Section 302 read with
Section 34 I PC by the Vith Additional Sessions Judge, Badaun for
having comm tted the nurder of one Jagan son of Jaspal Singh
(PW1) on 19.9.1982 at about 10 a.m by the use of fire arns and
lathis. On appeal, the Hi gh Court of Allahabad all owed the same
and set aside the conviction and sentence inposed on the
respondents and acquitted them

It is against the said judgnent of the High Court, the State of
U P. is in appeal

Brief facts necessary for the disposal of this appeal are

There was sone di spute between the respondents and Jaspa
Si ngh who has been examined as PW1 in this case in regard to
certain land originally owed by one Naraini. PW1 clainmed that
he was in possession of the said | and on batai basis whereas the
respondents clainmed that they were in possession of 'the said |and
by virtue of the agreenent of sale executed by the said Naraini’s
heirs after her death. The further case of the prosecution is that at
the rel evant point of tine PW1 had grown sone nuts and nillets
whi ch were ready for harvest and on the date of incident PW1 and
hi s son deceased Jagan canme to know fromone @il famthat the
accused persons were uprooting the standing crop in the said field,
therefore, PW1 and the deceased went to the field whereupon they
found these respondent uprooting the crop. ~Wen deceased told
the respondents that they are in possession of the land on the basis
of batai and if the dispute is settled in favour of the respondents
they would pay the batai to them whereupon the prosecution
al | eges the respondents by saying that they would teach a | esson
A-3 using the double barrel gun which he was holding fired two
shots at the deceased which injured himand then the deceased
started running away fromthe place. The gun shots received by the
deceased made himfall down and at that time it is the case of the
prosecution that PW1 was about 50 paces away from his son. The
further case of the prosecution is that the Accused 1, 2 and 4
assaulted the fallen deceased with their sticks and A-3 again fired
two shots fromhis double barrel gun which caused the instaneous
death of the deceased. The incident in question was al so noticed by
PW2 Ram Avtar and PW4 Bhaj an Lal who happened to be
working in their own fields nearby. A conplaint in this regard was
| odged by PW1 at about 12.20 p.m at I|slammagar Police Station
about 8 kns. away fromthe place of incident. It is based on the
said conplaint and after the investigation a charge sheet was filed
and in the trial, as stated above, the respondents were convicted
wherein A-3 was convicted for of fence puni shabl e under section
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302 IPC and A-1, A-2 and A-4 were convicted for offences
puni shabl e under Section 302 read with Section 34 |IPC and were
awar ded i nprisonnment for life.

As stated above, in appeal the Hi gh Court has reversed the
sai d judgnent on the ground even though the information as to the
presence of the respondents in the field was first given to PW1 by
@Qul fam his nanme is not mentioned in the FIR nor has he been
exam ned by the prosecution. It is also noticed that the nature of
possession of the land that is on batai basis from Naraini was al so
not nentioned in the FIR the conduct of PW1 is not natura
i nasmuch as when his son was being assaulted, he did not take any
steps to save himexcept for shouting. The H gh Court also felt if
the real incident has taken place in the manner stated by the
prosecution the target of attack shoul d have been PW1 and not the
deceased. The Hi gh Court did not place reliance on the evidence of
PWs.2 and 4 because they were closely associated with PW1, as a
matter of fact, both PW:1 and 2 have been convicted for a murder
conmitted earlier in the village. The H gh Court also found
di screpancies-in the evidence of PW.1, 2 and 4 in regard to actua
attack on the deceased. On the above basis, the H gh Court
reversed the judgrment of the trial court.

The | earned counsel appearing for the appellant contended
that the reasoning of the High Court to reverse the judgnment of the
trial court is based on flinmsy grounds. The nere fact that Gulfams
name was not mentionedin the FIR or for that matter the
transacti on between the original owner of the land and PW1 is not
nmentioned in the FIR woul d not nake the prosecution case any
| ess genui ne, because there is sufficient evidence adduced during
the course of trial to establishthese two facts. Learned counsel also
contended that the findings of the trial court that the conduct of
PW1 was not natural because he did not protect his son is also
unsust ai nabl e because he was unarmed and had no assistance to
prevent the respondents from assaulting the deceased, therefore,
the best he could do was to shout for help which he did. The
| ear ned counsel further pointed out that the High Court erred in
drawi ng an adverse inference agai nst the prosecution case because
PW1 was not assaulted by the respondents which the | earned
counsel contends is explained by the prosecution by show ng that it
is the deceased who picked up an argunent with the respondents
and since the deceased was standing close to the respondents he
was first attacked and thereafter when other w tnesses came near
the scene of incident, the respondents ran away. Therefore, the
Hi gh Court could not have held that there was anything unnatura
in the prosecution case.

Learned counsel for the respondents; however, justified the
judgrment of the High Court by pointing out that the trial court had
not taken into consideration certain material facts which showed
that the incident in question had not taken place in the field of
Prem as contended by the prosecution. He al so pointed out apart
fromthe partisan evidence of PW.1, 2 and 4 there is absolutely no
i ndependent corroboration of their evidence, therefore, the Hi gh
Court rightly rejected the prosecution case. Learned counse
further contended that the ocul ar evidence given in the course of
the trial runs counter to the medical evidence and di screpancies in
the evidence of PW.1, 2 and 4 are of such nature which creates
serious doubt as to their presence at the tinme of incident.

We have heard | earned counsel for the parties and perused
the records. Though there may be some force in the contention of
the | earned counsel for the appellant that the H gh Court fell in
error in comng to the conclusion that there were major
di screpancies in the narration of incident in the evidence of PW.1,
2 and 4, still we do find it difficult to place reliance on the
evi dence of PWs.1, 2 and 4 because they are highly interested
wi tnesses. W find, assunming that Gul fam had i nforned PW1 and
the deceased about the presence of the respondents in the field and
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that these two persons had gone to the field in question, that the
respondents woul d not have assaulted only the deceased on the
facts and circunstances of this case when PW1 was al so at the
spot standing few paces away fromthe deceased. The entire
dispute in regard to the land was with PW1 and not with the
deceased. Assuming that the assault started because of the
guestioni ng by deceased in regard to the presence of the
respondents in the field, the respondents had cone prepared for an
attack, armed with lathis and doubl e barrel gun, hence, would not
have gone on attacking only the deceased and used the fire arm
four times over and over on the deceased when PW1 who shoul d
have been the main target of attack was spared. This version of the
prosecution case creates a serious doubt as to the presence of PW1
at the spot as held by the High Court. This coupled with the fact
that the oral evidence is not in conformity with the nedica
evi dence, conpounds our suspicion as to the presence of PW1 at
the place of incident. The fact-that the other eye w tnesses are
partisan w tnesses cannot be ruled out, hence, in the absence of any
ot her independent w'tnesses not havi ng been exam ned, even
t hough availabl e further support our suspicion as to the presence of
these witnesses at the tine of incident. The defence has seriously
guesti oned the prosecution case in regard to the place of incident
as also the time of incident based on the stomach contents of the
deceased. The investigating agency has not done their required job
of collecting the blood stained earth fromthe place of incident to
establish the prosecution case that the incident in question had
occurred on the land of Prem In such circunstances, we are in
agreement with the finding of the High Court that it is not safe to
rely upon the evidence |ed by the prosecution to base conviction of
the respondents.

For the reasons stated, this appeal fails and the sane is
di sm ssed




