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ACT:

Legi sl ative Power - Termi nal Tax-Inposition by District
Council under Provincial Statute-Constitution ~Act. Placing

tax in Federal Legislative List-Saving  provision-Power of
Provincial Legislature to continue tax C.P.~ and Berar Loca
Self CGovernnent Act, 1920 (C. P. 4 of 1920)-C.P. and ' Berar
Local Governnent Act, 1948 (C.P:38 of 1948).s.192-C/P. and
Berar Local Covernnent (Amendnent) Act, 1949 (C.P., 32 of
1949) - Governnment of India Act, 1045 (36 Geo. 5 Ch. 2. s. 143

(2).

HEADNOTE:

Under the C. P. and Berar Local Self Governnent Act - 1920,
the District Council of Bhandara. in 1925, inposed a
term nal tax on the export of bidis and bidi |eaves by rai
out of Bhandara district. By the Governnent of India Act,
1935, termnal tax was included in the Federal Legislative
List but s. 143 (2) of the Act provided that = such a tax
which was being lawmfully levied under a law in force on

January 1, 1935, nmamy continue to be levied until provision
to the contrary was nade by the Federal Legislature. The
District Council continued to |leavy and collect the tax. In
1948 the C P. and Berar Local Governnent Act, 1948,  cane
into force which repealed the 1920 Act. It replaced the
District Council, Bhandara, with three janapada Sabhas.
Clause (c) ;of the proviso to the saving section s. 192
provided that ’'all rates, taxes and cesses due to the

District Council shall be deenmed to be due to the Sabha to
whose area they pertained,

71

By an anending Act of 1949 the Provincial Legislature
replaced «cl. (b) of the proviso to s. 192 by a newcl. (b)
which, inter alia, continued in force all taxes which were
in force immediately before the conmencenent of the 1948
Act, this anendment was given retrospective effect from the
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commencenent of 1948 Act. The appellant contended that the
1948 Act which repealed the 1926 Act did not save the

termnal tax, and once the tax was discontinued t he
Provinci al Legislature had no power left to inmpose it afresh
and t hat the anmendment was accordingly beyond its
| egi sl ative conpetence_. The respondent contended that s.
143 (2) of the Governnment of India Act, 1935. vested in the
Provincial Legislature plenary power to legislate in respect
of every tax which was being lawfully levied in the
province, that cl. (c) of the proviso to s. 192 of the 1948
Act saved the tax and that the amendnent was validly made
and it saved the tax with retrospective effect fromthe date
of the repeal of the 1920 Act.

Held, that the termnal tax was validly continued by the
retrospective anendnent of cl. (b) to the proviso of s. 192
of 1948 Act. Section 143 (2) of the Government of India
Act, 1935, did not confer upon.the Provincial Legislature
any plenary power of legislation in respect of taxes which
were being wvalidly inposed. But it did confer wupon the
Provincial Legislature a limted | egislative power to enact
a lawwith reference to the tax levy so as to continue it.
The power of the Provincial Legislature to repeal the 1920
Act which inposed thetax was co-extensive with its power to
enact such a law. 1n exercise of this limted legislative
power the Provincial Legislature was conpetent to enact the
Amendi ng Act of 1949.

Attorney-General for Ontario v. Attorney-CGeneral for the
Doni ni on, [1896] A.C. 348, referred to.

Cl ause (c) of the proviso to s. 192 of the 1948 Act did not
save the future inposition of the tax; it merely provided
for the collection of taxes already accrued in favour of the
District Councils by the successor Sabhas. ~The words in
this clause "due to the District Council" referred only to
taxes which had accrued on the date of ‘the repeal 'of the
1920 Act and did not include taxes which accrued |ater and
became payable subsequent to that ~ date. The subsequent
amendnment of 1949 could not betake a into account in
construing cl. (c) and for determning the intention of the
| egi sl ature.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 188 to 191
of 1956.
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Appeal s fromthat judgment and decree dated April 13, 1955,
of the former "Nagpur Hi gh Court in Cvil Suits Nos. 3, 4, 9
and 10 of 1955 (Original Nos. MC C 194, 195, 200 and 202
of 1954).

M C. Setalvad, Attorney-Ceneral .for India. A V.

Vi swanatha Sastri, J. V. Jakatdar and I. N . Shroff, for
the, appellant (in C A, No. 188 of 56).

H. N. Sanyal, Additional Solicitor Ceneral of India, -and
G C Mathur, for the respondent (in C. A No. 188 of 56).

J. V. Jakatdar and 1. N. Shroff for the appellants (in C.
As. Nos. 189 to 191 of 56).

S. T. Desai and G C. Mathur, for the respondent (in C A
No. 190 of 56).

G C. Mathur, for the respondent (in C. As. Nos. 189 and
191 of 56).

1962. February 7. The Judgnent of the Court was delivered
by

AYYANGAR, J.-Section 143(2) of the Governnent of India Act,
1935 enact ed.
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"43(2). Any taxes, duties, cesses or fees
whi ch, imredi ately before the commencenent of
Part IIl1 of this Act, were being lawfully
| evi ed by any Pr ovi nci al Gover nnent ,
muni ci pality or other local authority or body
for the pur poses of the Provi nce,

nmunicipality, district or other local area
under a law in force on the first day of

eteen hundred and thirty-five,
may, notw t hstandi ng that those taxes, duties,
cesses or fees are nentioned in the Federa
Legi slative List, continue to be levied and
to be applied to the sanme purposes unti
provision to the contrary is nmade by the
Federal Legislature."

The precise inport, significance and effect of the
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words “continue'to be levied and to be applied to the sane

purposes until provision to the contrary is nmade by the

Federal Legislature" is the compn question which arises in

these four appeals which cone before us by virtue of

certificates wunder Art. 132 of the Constitution granted by

the H gh Court of Madhya Pradesh at Nagpur.

Section 51 of the Central Provinces and Berar Local Self

Gover nnent Act, 1920 enacted
"51. (1) Subject to the provisions of any |aw
or ‘enactnent for the tine being in force a
District Council may, by a resolution passed
by amjority of not'|less than two-thirds of
the nenbers present at a special neeting
convened for the purpose, inpose any tax, tol
or rate other than those specified in sections
24, 48, 49, and 50.

By virtue of the power thus conferred the District / Counci
of Bhandara which was "a | ocal authority" constituted under
this Act of 1920 inposed a tax on the export of bidis and

bidi-1eaves by rail out of the Bhandara district by a
resolution dated May 14, 1925, as anended by -another dated
April 18, 1926. The tax was at the rate of 4 —-annas per
maund on bidis and 2 annas per nmaund on bidi | eaves. The

Local CGovernnent franed rules for the collection of the tax
under s. 79 of the Act of 1920, and the said tax was being
collected by this local authority on April 1, 1937, when
Part 11l of the Government of India Act came into force. It
is now common ground that the tax thus |evied and coll ected
was "a terminal tax on goods carried by railway" covered by
entry 58 in the Federal, Legislative List-List.. 1 in the
Seventh Schedule to the Government of India Act of /1935.
The result of this tax being in the Federal Legislative
List, it is manifest, is that the Provincial Legislature

74

could not thereafter freshly inmpose such a tax wunder its
| egi sl ative power. By reason of the provision however of s.
143 (2) of the Governnent of India Act, 1935, extracted
earlier, the Ilocal authority continued to retain t he
authority to levy and collect the said tax and the tax
continued to be collected by the District Council even after
April 1, 1937 when Part 111 of the Governnent of India Act
cane into force. Wile so, the Central Provinces and Berar
Local Self Governnment Act, 1920, was repealed and was
repl aced by the Central Provinces and Berar Local Governnent
Act, 1948, which cane into force on June 11, 1948. District
Counci |l s whi ch were the wunits of | ocal gover nirent

January,

ni n
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adm nistration under the Act of 1920 were replaced by
Janpads which conprised snmaller areas and as a result the
area which was wunder the jurisdiction of the District
Council of Bhandara under the Local Self Covernment Act of
1920, cane to be constituted into three Janpads, viz., those
of CGondi a, Bhandara and Sakoli these being the three Tahsils
conprised in the district and the three Janpads were
adm ni stered by three Janpad Sabhas formed under the Act of
1948. There were provisions in the Ilater enact ment
providing for continuity in the powers to be exercised by
the District Councils whom the former replaced. But what
is of relevance to the points arising in the present appeals
are those contained in a. 192 of the Act of 1948 which, as
originally enacted, ran
"On and fromdate on which this Act cones into
force, ~the Central Provinces and Berar Loca
Sel f “Government Act, 1920, shall be repeal ed
Provi ded t hat -

(a) all local authorities constituted under
the said Act shall continue to function there-
under for such tinme till the constitution of
75

the Sabhas as the Provincial Governnent may,
by notification, specify;
(b) all” rules and bye |l aws made, all noti -
fications published, all orders issued and al
licences and pernissions granted under the
said Act and in force imedi ately be-fore the
commencenent of thi's Act shall, so far as they
are consistent ~with this Act, be deened to
have been respectively nade, published, issued
and granted thereunder;
(c) all rates, taxes and cesses due to the
district Council or Local Board shall be deem
ed to be due to the Sabha to whose area they
pertain; and
(d) all references nade in any Act of the
Provincial Legislature to the said Act  shal
be read as if made to this Act or to the
correspondi ng provision thereof."
Pausing here, two matters which figured largely in the
argunents require to be noticed in the provisions of this
section. The first is that there was an express repeal of
the Local Self Government Act of 1920 effected by the nmin
part of the section. The second is that the repeal was not
absolute and wunconditional but was nodified, by a saving
whi ch continued the operation of certain of the ~provisions
of the repealed Act. But the terms in which the right to
collect the rates, taxes and cesges was continued in favour
of the Janpad Sabhas which replaced the District Councils
under cl. (c) was capabl e of being construed as not -enabling
the future inposition of the rate, cess etc, by the ' Janpad
sabhas. The scope and neani ng of this clause which is one
of the principal matters to be considered in these appeals
we shall reserve for |ater consideration but at this stage
it mght be nentioned that the clause is certainly capable
of being understood as transferring to the Sabhas only
76
the right to collect the rates, taxes or cesses which had
accrued due to the District Councils which had remined
unpaid on the date when by virtue of the first part of 192
the Act of 1920 stood repealed and the District Councils
ceased to exist. |If this were the proper neaning of this
clause it is obvious that the Janpad Sabhas could no | onger
levy the ternminal tax oil bidis and bidi-|leaves where the
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export was effected on or after June 11, 1948, on which date
by virtue of the Act of 1948, coming into force the earlier
Act of 1920, stood repeal ed.
The Janpad Sabhas were, however, continuing the |levy and the
Provi noi al Legislature sought to put the matter beyond doubt
by an anmendi ng Act of 1949 by which cl. (b) of the proviso
to s. 192 was replaced by a new cl ause readi ng:
""All rules and bye laws and orders nade,
notifications and notices issued, |licences and
permits granted, taxes inposed or assessed,
ceases (other than additional cesses inposed
in accordance wth section 49 of +the said
Act), fees, tolls or rates levied, contracts
ent ered into and suits instituted and
proceedi ngs taken under the said Act and in
force imrediately before the commencenent of
this Act shall continue to be in force and in
so far as they are not inconsistent with this
Act, “they shall” be deened to have been
respectively nade, issued, granted, inposed or
assessed levied, entered into, instituted and
taken under this Act until new provisions are
made tinder the appropriate provisions of this
Act . "
and by s. 39 of the Anending Act this anendnment was given
retrospective effect’ fromthe commencenent. of the Loca
Government Act of 1948. It was not in-dispute that if the
terns of el. (b) as amended by the Act of 1949 had found a
place in the Local Governnent Act of 1948 when originally
enacted. the levy of this tax by the Janpad Sabhas woul d
77
have been valid. It is only necessary to add that if this
t ax had been lawfully Ilevied by the Janpad Sabhas
i medi ately before January 26, 1950, they could continue to
be | evi ed after Constitution cane into force
not hwi t hstandi ng the repeal of the Governnment of India Act
by the Constitution and notw thstanding term nal taxes being
a tax solely leviable by the Union List in Sch. VII) by
reason of the provision contained in Art. 277 of the
Constitution reading:
"277. Any taxes. duties, ceases or fees
whi ch, inmredi ately before the commencenment of
this Constitution, were being lawfully 1evied
by the Governnent of any State or by -any
muni ci pality or other |ocal authority or~ body
for the purposes of the State, rmunicipality,
district or other local area may, notwth-
standing that those taxes, duties, ceases or
fees are nentioned in the Union List, continue
to be levied and to be applied to the sane
purposes until provision to the contrary is
made by Parlianment by |law "
It would thus be seen that in order to sustain the claim of
the respective Janpad Sabhas who are the respondents in
these four appeals to continue to lawmfully levy the termna
tax it should be established either that cl, (c) to the
proviso to a. 192 enabled themto do so or that the
amendment effected to proviso (b) to a. 192 of the Act of
1948 was validly enacted.
Bef ore considering this question it would be of advantage if
we set out the facts of the cases under appeal. It is
sufficient to refer to the facts in Cvil Appeal 188 of 1956
because, except for the identity of the appellants and the
anmounts involved, the nmatter in controversy is exactly
simlar, Rama Krishna Ramanat h-appellant in Cvil Appeal 188
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is a proprietary concern carrying on business, alia, in
manufacturing and selling bidis. 1In the
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course of that business they export bidis to various places
outside the territorial limts of the Janpad Sabha, Gondi a.

The Janpad Sabha, Gondi a demanded and col | ected taxes when
the export took place fromrailway stations wthin its
territorial jurisdiction. Bet ween January 26, 1950, and
June 30, 1952, the respondent Sabha had collected tax
totaling Rs. 3,818/ 15/3, the appellant concern contending
that from the date of the comng into force of the
Constitution the inmposition and collection of the termna
tax by the respondent Sabha was illegal, because the right
to levy termnal taxes was vested exclusively in the
governnment of the Union-under entry 89 in the First List to
the 7th Schedule to the Constitution and sought the refund
of this sum of tax fromthe ~respondent Sabha and also
required that it should desist from continuing the
imposition and |levy of this tax, and when the request was

not needed, served notice on the Sabha. |In consequence of
this notice though the Sabha di scontinued the collection of
t he t ax, it refused to ref und t he t ax al r eady
col I ected. Thereupon the appellant instituted a civil suit

i nthe court of the G vil Judge at Gondia praying for a
decree for the sumof Rs. 3,818/ 15/3 and costs. The suit was
resisted and thereafter this al ongw thseveral simlar
suits including three by the appellants in the other three
appeal s were all withdrawn to the Hi gh Court under Art. 228
of the Constitution for decidingthe substantial question of
law as to the interpretation of the Constitution and of the
Government of India Act as to whether the levy of the tax by
the respondent Sabha was |awful or not™ These suits were
consol i dated and were di sposed of by a conmon judgnent dated
April 13, 1955, by which all the suits were dismissed but a
certificate was granted under Art. 132 of the Constitution
On the strength of the certificate four of the aggrieved
plaintiffs filed appeals to the Courts and that is how the
matter is before us.

79

Bef ore consi dering the subnissions made to us by the | earned
Attorney-General for the appellant it would be convenient to
state the exact factual position relating to the |levy of the
i mpugned tax :

(1) The tax being one on goods exported out of the |oca
area by-rail would answer the description of a termnal tax
falling within the exclusive jurisdiction of  the Centra
Legi sl ature wunder the Government of |ndia.Act, 1935. The
position has continued to be the same under the distribution
of legislative power in relation to taxes  under the
Constitution. The result would, therefore, be that but for
the saving contained in s. 143(2) of the Government-of India
Act, 1935 it would not have been |egally conpetent for the
local authority to continue to levy the tax after the
Government of India Act came into force ; simlarly but for
Art. 277 that levy could not have been continued beyond
January 26, 1950. On the facts stated earlier it would be
seen that the right of the local authority to levy the tax
would be ultimately dependent on the sane being authorised
by s. 149(2) of the CGovernment of India Act.

(2) The, tax that was sought to be levied by the
respondent Sabhas and which was chal |l enged as unaut hori sed

and illegal was identical in the incidence as the tax which
the District Council of Bhandara lawfully |evied, just prior
to the commencenent of Part |11 of the Governnment of .India

Act, 1935. By incidence we nean the subjectmatter of the
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tax, the taxable event as well as the rate of the duty. In

ot her words, the tax now sought to be |evied and that which

was lawfully inmposed and collected prior to April 1, 1937

were exactly identical in their effect and operation

Simlarly there was no controversy as regards either the
identity of the area in aid of whose |ocal admnistration
the tax *as now sought to be collected, nor as regards the
pur poses for which they

80

were utilised as conpared with what prevailed on April 1,
1937.

The principle contention however, raised on behalf of the
appel l ant before the Hi gh Court was based upon a denial of
the identity of the authorities-three Janpad Sabhas with the
District Council, Bhandars which levied and collected the
tax prior to April 1,71937.  The |earned Judges of the High
Court rejected this contention and held that the three
Janpad - Sabhas which replaced, the District Council of
Bhandara 'were in ~substance .identical wth the latter
principally for ~the reasonthat the area covered by the
three newy created Janpads was the sane as that for which
the District Council functioned and that the purposes for
which the tax collected would be utilized which are the,
criteria specified i'n s. 143(2)-were exactly the ’'same, Just
as it could not be /disputed that if there were any change in
the composition of the District Council the identity of a
| ocal authority would not be altered for the purposes of s.
143(2), the nere splitting up of that l|ocal area for being
adm ni stered by a plurality of Local CGovernnent Units would
not effect any change material for the purposes of the
continued exigibility of the tax under ~s. 143(2). The
| earned Attorney-General therefore very properly did not
press before us this point based upon the di sappearance of
t he District Council and its -being replaced by t he
r espondent - Sabhas as any ground for denying to t he
respondent - Sabhas the right to | evy the tax.

The only point that was urged before us in challenge of the
ri ght of the respondent-Sabhas to continue the levy of this
term nal tax my be formulated thus: The Provi nci a
Legi sl ature of Central Provinces & Berar in exercise of its
| egi slative power under item 13 of the Provincial Legis-
| ati ve List enacted the Local CGovernnent Act,

81

1948 and validly repeal ed the Act of 1920 under which this
tax was levied. As part of the sane |egislationand taking
effect at the sane tinme it was open to that Legislature to
have continued the provisions of the repealed Act of, 1920
under ,which the inpugned tax was |l evied so as to enable the
new y created Janpad Sabhas to exercise the fiscal powers of
the District Councils which they replaced, thus so to / speak

nmodi fying or qualifying the repeal. Such a continuance
could be provided by a saving clause couched in appropriate
phraseol ogy to effectuate such an intention. |If this had

been done the source of legal authority to levy the tax
woul d, even after the Act of 1948 cane into force, have been
the repealed Act of 1920 which to the extent of the saving
woul d be deened to have continued in force. But this was
not done. There was, no doubt, a saving under the proviso
to s. 192 but the saving in respect of the taxes which was
contained in sub-cl.(c) to the proviso was confined to the
recovery of taxes which had accrued due on the date of the

repeal but which still remained uncollected and the purpose
of the sub-clause was to effect a distribution of those
assets, wviz., of the accrued arrears anong the severa

Janpad Sabhas which replaced each District Council, so that
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when on June 11, 1948, the Act of 1948 cane into force, the
effect of it was that the repeal of the Act of 1920 was for
all purposes relevant to the matter now in controversy
conplete and wth it the power to levy the tax in future
stood. extinguished, save only as regards the right to
collect the arrears which had accrued due to the District
Councils before that date. No doubt, the Provinci a
Legi sl ature effected an amendnment to s. 192 in 1949 by which
the saving was extended to include the right of the Janpad
Sabhas to continue to levy the inpugned tax and this
amendment was given retrospective effect as from Tune 11
1948, but

82

this anmendnent was beyond the | egislative com petence of
the Provincial Lagislature since in pith and substance it
was virtually a legislation expressly conferring upon the
Janpad Sabhas the right to levy .a terminal tax a right which
they did not possess before that date and unless the Legis-
lature was conpetent to enact a lawin relation to such a
tax it ‘could not validly confer upon the local authority
what in legal effect should be considered to be a fresh
right to levy the tax. The argunent was also presented in a
slightly different formby saying that on the terms of s.
143(2) of the CGovernnent of India Act there was a provision
only for the continuance of the tax and that when once that
continuity was broken by a valid piece’ of legislation such
as took place in this case when the Local Self Governnent
Act 1920 wes repealed without a properly drafted saving
cl ause enabling the continued 1levy of the tax, t he
di scontinuity created thereby -could not ~thereafter be
repaired and the gal) filled by further |egislation even
though it purported to be with restrospective effect.

M. Sanyal |earned Additional Solicitor General who appeared
for the respondent-Sabhas subnitted several answers to
sustain the wvalidity of the continued inposition of  the
tax, He first urged that the effect of s. 143 (2)  of the
Government of India Act, 1935 was in effect to /vest in
Provincial Legislatures a plenary power to legislate in
respect of every tax which was being lawfully levied by
local authorities etc. in the Province prior to the
commencement of Part I11 of the Governnent of India Act so
"much so that even if the anmendnment efrected to s. 192 by
the Local Governnment (Anendnent) Act of 1949 be treated as
itself a fresh inposition of the tax its validity could not
bechal | enged. W nust express our inability toaccept

this extreme contention. Section 143 (2) whi ch is a
savi ng cl ause and
83

obvi ously, designed, to prevent a dislocation of the
finances of Local Governnents and of |ocal authorities by
reason of the conming into force of the provisions- of the
Government of India Act distributing heads of taxation on
lines different from those which prevailed before  that
dat e, cannot be construed as one conferring a plenary power

to legislate on those topics till such tine as the Centra
Legi sl ature i ntervened. Such a construction
woul d’ necessarily involve a power in the Provi nci a

Legi slature to enhance the rates of taxation-a result we
must say fromwhich M. Sanyal did not shrink, but having
regard to the | anguage of the section providing for a nmere
continuity and its nanifest purpose this construction nust
be rejected.

The next point wurged by M. Sanyal was based on the
construction which he aought to put on cl.(c) of the
proviso to s. 192 of the Local CGovernment Act of 1948. He
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submtted that the words ,,due to the District Council"
were w de and apt enough to include not nerely the taxes
that had accrued due on the date of the repeal of the Act of
1920 but even the amounts which accrued later and becane
payabl e subsequent to that date-"Due" he said meant
,, payable” and as the words of the sub-section did not
specifically limt the period when the cess becane payable
to sone tine anterior to the repeal of the Act of 1920. it
ought to be read as including those anbunts which accrued
due and becane payable even thereafter. W find it
difficult to accept this subnmission either. The difficulty
in accepting it is created only in part by the use of the
expression "due"- but the main hurdle in the way of the
respondent is that what is saved by the sub-clause (and is
distributed anmong the  Janpad Sabbas which replaced the
District Councils), is specified as a cess’ rate etc. due to
a District Council. The rate, cess or duty due to a
Di strict Council coul d obviously be only that which

84

had accured due to a District Council while that body was in
exi stence _and with the extinction of the District Councils
by the repeal of the Act of 1920 there coul d be no

guestion of any further sums being due to such a body. M.
San-_Val however sought” to get over this situation by
suggesting that the words "due to a District Council" were

nerely descriptive of the nature of the tax and did not pre-
dicate that it was an anount due to a particul ar body on the
date when it becanme due. 1In our opinion this is not an
i nterpretati on which the words could reasonably bear and we
have, therefore, no hesitationin rejecting this argunent.
It- was then submtted that even if the words of c¢cl. (c) of
the proviso would not ordinarily include a saving as regards
the right of the Janpad Sabhas to levy the tax in the
future, still we should adopt that construction as being in
consonance w th and for giving effect'to the intention of
the legislature which nade it clear that that was so by
enacting the amendnment to s. 192 by the Act of 1949 within a
year or so after the Act of 1948. W consider that this
submi ssion also deserves, in the circunmstances of the
present case, to be rejected. It is a cardinal principle of
statutory construction that the intention of the legislature
shoul d be gathered fromthe words of the enactment. |If,  as
we have held, those words are incapable of the construction
that there was a savig of the right of the Janpad Sabbas to
i mpose and collect the tax- apart fromthe right to collect
the arrears of tax which accured due while the District
Counci | was in existence,that construction cannot be
nodi fied and the legislative intent with which that proviso
was enacted supplenented by a reference to . what the
legislature did later. No doubt, there is authority for the
position that when the neaning of the words wused in an
enactment i s anmbi guos or obscure, subsequent statutes | might
sometines be used as what has been termed "a parlianentary
exposi tion" of the obscure phraseology. It is hardly
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necessary to discuss the permissible linmts of this node of
construction for the purpose of the present |ase, because
the prime conditions for invoking that rule are absent here-
there is no obscurity or anbiguity in the words of el. (c)
and secondly if the | earned Attorney-Ceneral is right, the
Provincial Legislature had no |legislative capacity to enact
the Anmending Act of 1949-and this must include |egislation
ei ther by way of explanation or exposition, and of course by
positive enactnent. If there is incapacity to enact
retrospective legislation on the matter, the position is not
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render ed di fferent by view ng it as parlianmentary
exposi tion. The validity of the amendnent effected by the

Act of 1949 nust be judged independently and on its own
inerits and its ternms cannot be used as a guide to the
interpretation of what the legislature in enacting s. 192 of
the Act 1948 intended by the words in cl. (c).

The next submnission was that as the Act of 1949 anmended the
terns of s. 192 so as to save the power of the Janpad Sabhas
to levy the cess with retrospective effect from the date
when the Act of 1920 stood repealed, there was in the eye
of the law a continuity in the levy of the cese; or rate and
so no hiatus or period of discontinuity existed ’'such as had
been suggested by the |learned Attorney-Ceneral and the
exi stence of which was the entire foundation of hi s
ar gunent . It nust, however, be nentioned that the |earned
Attorney-General was not oblivious of this feature of the
| egislation of 1949, viz., that it purported to operate as
it wereto close the gap, but his subm ssion was that if, in
fact, 'the gap existed and there was factually a period of
di scontinaity, the |egislature which had no authority to
enact positive legislation with reference to the topic in
May 1949 was inconpetent to pass an enactnent with
retrospective effect.

In our opinion, this argument of M. Sanyal requires serious
consi deration and the answer woul d
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turn on the proper construction of the terms-of s. 143(2) of
the Government of 'India Act. The first matter to be
consi dered would be the source of the legislative power to

enact the Local CGovernnment Act of 1948. In'so far as the
constitution of local authorities, their territoria
distribution, the endowing themw th powers, jurisdiction

and authority in general are concerned, the |legislative
power therefore is to be found in entry 13 of the Provincia

Legislative List Il to Sch. VLI -of the CGovernment of India
Act, 1935 reading
"Local Government, that is to say, the
constitution and powers of rmunicipal ~ corpora-
tions, inprovenent trusts, district boards,

m ning settlement authorities and other |oca

authorities for the purpose of |ocal self-

government on village adm nistration".
It nust however be observed that nerely because t he
legislature is enpowered under this entry to constitute
| ocal authorities and vest them wth power s and
jurisdiction it would not follow that these |ocal” bodies
could be vested with authority to |l evy any and every tax for
the purpose of raising revenue for the purposes of |oca
adm ni stration. They could be validly authorised to  raise
only those taxes which the Province could rai se under and by
virtue of the relevant entries in the Provincial Legislative
List. This is on the principle that the Province could not
authorise |local bodies created by it to inpose taxes 'which
it itself could not directly levy for the purposes of the
Provincial Governnent. Now cones the question whether the
Provincial Legislature was conpetent, by legislation, to
di scontinue the levy of the tax by effecting a repeal of the
taxi ng provision contained in the Local Self Government Act
of 1920. There is no doubt that the general principle is
that the power of a legislative body to repeal a lawis co-
extensive wth its power to enact each a law, as would be
seen from
87
the following passage in. the judgment by Lord Watson in
Attorney-General for Ontario v. Attorney-General for the
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Dom ni on( 1)
"Neither the Parliament of Canada nor the

provincial |legislatures have authority to
repeal statutes Wiich they could not directly
enact . "

But obviously its application in particular instances would
be controll ed by express constitutional provision nodifying
the sane. W have such provision in the case on hand in s.
143(2) of the Governnent of India Act, 1935. |In the context
the relevant words of the sub-section could only nean "My
continue to be levied if so desired by the Provincia
Legi sl ature” which is indicated by or is inmplicit in the use
of the expression "May" in the clause ’'may be continued

until provision to the contrary is made by the Federa
Legi sl ature. " Thi s woul d therefore posit a limted
| egislative power inthe Province to indicate or express a
desire to continue or not to continue the levy. If in the
exercise of this |imted power the Province desires to
di scontinue the tax and effects a repeal of the relevant
statute ‘the repeal would be effective. O course, in the

absence of legislation indicating a define to discontinue
the tax, the effect of the provision of the Constitution
woul d be to enabl e the continuance of the Dower to levy the
tax but this does not alter the fact that the provision by
its inplication confers alinmted legislative power to
desire or not to desire the continuance of the |levy subject
to the overriding power of the Central Legislature to put an
end to its continuance and it is on the ‘basis of the
exi stence of this limted | egislative power that the right
of the Provincial Legislature to repeal  the taxation
provi sion wunder the Act of 1920 could be rested. Suppose
for i nstance, a Provincial Legislature desires t he
conti nuance of the tax but considers the rate too High and
(1)[1896] A C. 348, 366.
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wishes it to be reduced and passes an enactnent for that
purpose, it cannot be that the legislation is inconpetent
and that the State Governnent. nmust pernit the | oca
authority to levy tax at the same rate as prevailed on Apri
1, 1937 if the latter desired the, continuance of the tax.
If such a legislation were enacted to achieve a reduction of
the rate of the duty, its |legislative —conpetence nust
obvi ously be traceable to the power contained in words "may
continue to be levied" in s. 143(2) of the Governnent ~ of
India Act. |If we are right so far it would follow that in
t he exercise of this limted I|egislative power t he
Provinci al Legislature would al so have a right to legislate
for the continuance of the tax provided, if of course, the
ot her conditions of s. 143(2) are satisfied, viz., (1) /that
the tax was one which was lawfully levied by a /'|loca
aut hority for the purposes of a local area -at t he
comencement of Part 11 of the Governnent of India Act.,.
(2) that the identity of the body that collects the tax, the
area for whose benefit the tax is to be utilised and the
purposes for which the utilisation is to take place continue
to be the sane and (3) the rate of the tax is not enhanced
nor its incidence in any nmanner altered, so that it
continues to be sane tax. |If as we have hold earlier there
is alimted legislative power in the Province to enact a
law with reference to the tax levy so as to continue it, the
validity of the Act of 1949 which nmanifested the |egislative
intent to Continue the tax without any break, the Ilega
continuity being established by the retrospective, operation
of the provision, has to be upheld.

The appeals therefore fail and are disnmissed with costs-one
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set of hearing fees.
Appeal s di sm ssed.
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