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ACT:

Cvil Servant--Hol ding tenporary post--Constitution of New
service -'Departnental candidate’ holding tenporary post
appointed to permanent post but- of a |ower grade--If
violative of Art. 311.

HEADNOTE

The appel | ant was hol ding a tenporary post of Editor in the
Publications Division of the Departnent of Information and
Broadcasting. The tenporary post was sanctioned upto 28-2-
1957. On 16-2-1959, the President of India, in exercise of
the powers conferred by the proviso to Art. 309 of the
Constitution, pronulgated the Central Information Service
Rul es, 1959. These Rules were neant for the creation of a
Central Information Service wth prescribed grades and
strengt hs, and entry into the service was open to
departnental candi dates according tor. 5 for the initia

constitution of the service. The appellant was chosen by
the Selection Comittee and was posted as an Assistant
Editor. He challenged the order

A single Judge of the High Court allowed the petition. On
appeal, in the course of argunments, the question arose
whet her the post of Editor was abolished or had ceased to
exi st and the respondent was allowed to file an affidavit
stating that the post of Editor had ceased to exist. The
Division Bench then held that there was no question of
denotion or reduction in rank and hence that Art. 31 .1 was
not applicabl e.

In appeal to this Court, it was held

(1) The additional affidavit filed by the respondent did
not introduce anything new but only clarified the position

[ 455 E]

(a) There was nothing to show that the tenporary post of
Editor in which the appellant was initially appointed had
been continued beyond 28-2-1957 for any period. [455 (]

(b) The question whether the constitution of the Centra

Informati on Service involved fresh appoi ntnents to new posts
or its effect was nmerely to transfer existing enployees to
correspondi ng posts wi th new designati ons was al ready before
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the court. [455 D E]
(c) The appellant hinself never asked for any opportunity
to neet any allegation in the additional affidavit. [454 F-

(2) There is nothing to indicate that on the face of the
i mpugned order, that the appellant had been denmpted as a
nmeasure of puni shment. [455 F-Q

(3) it <could not be held that the order, which had the
effect of terminating an officiating appointment in which
the appellant had no right to continue-and which gave him a

fresh appointnent with a different designation, " out
per manent tenure and prospects, constituted a
450

violation of either Art. 14 or 16, sinply because the
process which resulted in such an order did not have a
simlar effect wupon the position or rights of any other
person in the Departnent; especially when, after taking into
account  the appell ant’s individual case, the Selection Com
mttee recommended the maxi numpay in the class and grade of
the post given to him [456 A-C]

(4) (a) The new rules had the effect of constituting a new
service with a fair and reasonabl e procedure for entry into
it., Such a procedure coul d not be characterized as a device
to defeat the provisions of Art. 311 or a fraud wupon the
Constitution sinply because the result of subjection to the
process of appraisenent of the nerits of each candidate nay
not neet the expectations of sone candi dates. [457 F-Q

(b) Article 311 afford-, a reasonable opportunity to defend
agai nst threatened puni shnent tothose already in Governnent
servi ce. Rule 5 of the Central Information Service Rules
provides a nmethod of recruitnment or entry into a new service
of persons who, even though they may have been serving the
Government had no right to enter the newy constituted
service before going through the procedure prescribed by the
rul e. The fields of operationof Art. 311 and r. 5 are
quite different and distinct. [457 G H 458 A-B]

(c) The definition of 'departnental candidates’ in/r. 2(b)
was neant only as an aid in interpreting r. 5 and’ was not
intended to operate as a fetter on the functions and powers
of the Selection Committee. It does not require that al
persons falling within the definition of ’'departnmenta
candi date’ should be placed in a single class, Under r. 5
the Selection Conmittee could assign different gradesto the
departnmental candi dat es. The post actually held by the
appel | ant before his selection for appointnent to the newy
constituted service did not automatically or whol | y
determne the position of a departnental candidate who
of fered hinmself to the process of appraisement of his nerits
by the Selection Conmttee to be nade on the totality of
rel evant facts. That Committee was presided over by the
Chai rman or a Menmber of the Union Public Service Cornm ssion
and had officials of the Departnent on it who were  in a
position to correctly evaluate the appellant’s nerit's and
the weight to be attached to his confidential records.  [459
B-H

(5) The appellant’s allegations of nmala fides and that he
was the victim of the prejudice and nachinations of an
(unnaned) officer in the Transport Mnistry, could not
properly be tried in wit proceedings and w t hout i npl eading
that official. [460 F- (@

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 2172 of 1968.
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Appeal fromthe judgnent and order dated August 10, 1967 of
the Delhi H gh Court in Letters Patent Appeal No. 97-D of
1965.
Frank Ant hony, K. B. Rohatgi and P. Paranmeswara Rao, for the
appel | ant .
Jagadi sh Swarup, Solicitor-General of India and S. P. Nayar.
for the respondent.
451
The Judgnent of the Court was delivered by
Beg, J. This is an appeal by grant of a Certificate of the
Del hi High Court wunder Article 132 read wth Article
133(1)(b) and (c) of the Constitution
The Appellant had filed a petition under Article 226 of the
Constitution for quashing an order dated 10-3-1960 and had
prayed for a consequential order also in the nature of a
mandanus. I nformation of the inmpugned order (Annexure 'C
to the petition), given to the petitioner, reads as foll ows
"The Union Public Service Comm ssion have in
pursuance of Rule 5 of the Central Information
Service Rules, 1959, recomended Shri P. B
Roy, at present officiating as Editor in the
Publ i cati ons Division, for appointnent, in a
substantive capacity, to Gade 11l of the
service at its initial constitution. Shri Roy
is informed that the President has been
pl eased to post himas an Assistant Editor in
t he Publ i cations Division wth i mredi at e
effect".
Those relevant facts, precedingand follow ng the inpugned
order, which are admtted by both sides may now be
ment i oned.
In 1955, the post of Editor, Publications Division, in the
Departnent of Information and Broadcasti ng of the Governnent
of India (hereinafter referred to as ',the Departnent’), was
adverti sed. The appel | ant, who had applied for the post,
was sel ected by the Union Public Service Comm ssion, and, on
its recomendation, was offered a tenporary post of Editor
in the Publications Division of the Departnent on an initia
salary of Rs. 720 per nonth in the scale of Rs. 720-40-1000
together with the usual allowances.  The material terns and
conditions of this enploynent were:
(1) The post is to be gazetted O ass |
(ii) The tenporary post was sanctioned upto
28-2-1957 but was likely to continue;
(iii) Shri Roy (the Appellant) wi I be
gover ned by the Central Givil Servi ces
(Tenporary Service Rules) and other Rules
applicable to tenporary CGovt. servants of . his
cat egory;
(iv) He was to be on probation for 6 nonths
whi ch may be extended at the discretion of the
appoi nting authority.
The Appell ant had reported for duty on 1st August, 1956, as
di rect ed. "On  27-3-1957, the Appellant,s probation was
ext ended
452
by three nonths. |Immediately thereafter, on 28-3-57, the
Appellant’s services were terminated under Rule 5 of the
Central CGvil Services (Tenporary Service) Rules 1949,
(Annexure "D to the Rejoinder Affidavit of 20th February,
1964) . On 5-3-1957, the Appellant nade a representation
against this termnation of his service (Annexure 'B" to the
Rej oi nder Affidavit). On 27-4-1957 in response to this
representation, the above-nentioned termnation to the
Appel l ants service was rescinded(Annexure 'F to the Re-
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joinder Affidavit). On 28-4-1958, the President was pl eased
to term nate the probationary period of the. Appellant and
permtted him to continue in his, post in a tenporary
capacity (Annexure "B to the Affidavit supporting the
Petition),

On 16-2-1959, the President of India, in exercise of powers
conferred by the Proviso to Article 309 of the Constitution
of India, promulgated the Central Information Service Rules,
1959 (hereinafter referred to as the Rules), which came into
force on 21-2-1959. These rules were nmeant for the creation
of a Central Information Service with prescribed grades and

their strengths. Entry into this service was open to
"departnental candi dates"™ by a procedure laid down in Rule5
for the initial constitution of the service. |In accordance

with this procedure, the Appellant was required to appear
before a Selection Conmittee on a given date, and, after
sel ection, he was posted by the inpugned order as indicated
above. On 11-31960, the Appellant assumed charge of the
post thus assigned to himon the recomrendati on of the Union
Public " Service Conm ssion. The Appellant then nade a
representation, dated 11-3-1960 (Annexure 'E to t he
Rej oi nder Affidavit), against his appointnment in Cass Il
grade 111 post. He nade other simlar representations after
t hat . His |l ast representati on was nade on 25-8-1962. the
Appel | ant received 'a comuni cation dated 10-12-1962 forward-
ing extract of an order dated 26-11-1962 which said

"The representation fromShri P. B. Roy has

been carefully considered in ‘the Mnistry.

Al relevant facts were fully taken into
account by the Depart ment al Pronoti on
Conmittee, before drawing up the recent pane
of Grade Il officers considered suitable for
promotion to Grade |II. sShri  Roy . may be

i nfornmed accordi ngl y*.
The Appellant, treating this as the rejection of his |Iast
representation, filed his petitionon 11-1-1963 which was
al l owed by a | earned Judge of the Punjab Hi gh Court, sitting
on the Circuit Bench at Delhi. A Letters’ Patent Appea
agai nst this decision had been allowed by a Division  Bench
of the Del hi Hi gh Court which then granted a certificate on
12-8-1968 for |leave to Appeal primarily because it held that
the required test relating to valuation of the subject
matter had been sati sfied.
453
The |earned Judge who had initially heard the petition had
pointed out that the representation of the Appellant was
first rejected on 29-7-1960 and that it did not matter that
the petitioner had conti nued maki ng subsequent
representations. The |learned Judge had noti ced the
expl anation that the petitioner could not approach the Court
as he was admitted to a Tuberculosis dinic in June,. 1961
The | earned Judge, having found that this was not sufficient
to explain the delay between 29-7-1960 and June 1961 was
di sposed to reject the petition on the ground of |aches.
But, in view of the decision of the majority of the Ful
Bench of the Punjab Hgh Court in S. Qurnej Singh v.
El ection Tribunal, @urdaspur(l), the delay in filing the
petition was overlooked on the ground that, after the
admi ssion of a Wit Petition and hearing of argunents, the
rule that delay may defeat the rights of a party is relaxed
and need not be applied if his case is "positively good".
The | earned Single Judge had cone to the conclusion, on the
facts stated above, that the petitioner’s case would be
governed by the decision of this Court in Mbti Ram Deka &
Os. v. Ceneral Manager, North East Frontier Railway (2 ) ,
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as the petitioner’s prospects and enol unents were adversely
affected by the inpugned order.- The |earned Judge thought
that the mere fact that the Departnment was reorgani zed and
that the petitioner was to be fitted into an appropriate
category by the procedure laid down in Rule 5 did not take
away the effect, that is to say, the loss of his enolunents,
of the procedure to which the petitioner had been subjected.
This view inplied that Art. 311 of the Constitution was
attracted by the case despite the above nentioned creation
of the Central Information Service by the rules.

The Division Bench which heard the Appeal of the Union of
India was not inclined to interfere with the discretion of
the learned Single Judge in rejecting the objection to the
petition on the ground of delay. W too will not enter into
thi s question which was not argued before us.

The Division Bench, after reviewing facts’ leading to the
absorption of the Appellant into a newy constituted Centra
Information Service, in accordance with the procedure laid
down in /Rule 5 nmentioned above, held that the "News and
I nformati'on Cadre” of the Departnent, in which the Appell ant
was initially appointed, had been superseded by the cadres
and grades constituted by the rules of the new service. It
overruled the contention of the Petitioner that the effect
of the rules was nerely to transfer enployees in existing
posts to correspondi ng-posts with new designations. It held
that the Rules did create an altogether new service. It
pointed out that the process of entry into the new service
was of

(1) [1964] P.L.R p. 589.

(2) AT.R 1964 S.C. P. 600.

454

sel ection of each individual candidate after an exam nation
of his individual record and qualifications by a Selection
Conmittee be, fore which he appeared so that there could be
no automatic fitting into some  corresponding appropriate
post of a predeterm ned class and grade. The rules and
process for the constitution of the new service /did not
guarantee the class or grade or enolunents enjoyed by any
candidate in a cadre in which he served prior tothe setting
up of the new service. |It, therefore, held that no question
of denmotion or reduction in rank, wthout observing the
procedure laid down in Art. 3 1 1 of the Constitution, arose
at all in the instant case.

M Anthony, appearing on behalf of the Appellant, has
assailed the correctness of the decision of the Division
Bench of the Del hi High Court on five grounds. W will take
up and consi der each of these seriatim

Firstly, it is contended that the Division Bench had erred
in allowing an affidavit to be filed on 26-6-1967 before it,
wi thout affording an opportunity to the Appellant to /'repe
its contents by filing a counter-affidavit. It was urged
that the result was that an altogether new case, 'neither
argued before nor referred to by the |l earned Single Judge,
had been allowed to be raised. This ground is no doubt
nmentioned anong the grounds on which a certificate of the
fitness for an appeal to this Court was sought. The
Judgnent of the Division Bench nentions that, in the course
of argunents, the question arose whether the post of Editor
in the Publications Division was abolished or had ceased to
exist. It appears that an affidavit was then allowed to be
filed before the Division. Bench on behalf of the Union. of
India in which it was stated that two posts of Editors in
the scale of Rs. 720-40-1000 in the Publications Division
had ceased to exist as a consequence of the inclusion of two
posts in the revised grade of Rs. 700-40-1100-50/2-1250 with
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effect from 1-7-1959 in the Central Information Service
constituted from 1-3-1960. There is nothing in the Judgnent
or anywhere else to show that the petitioner had asked for
any opportunity to controvert any statenent namde in the
affidavit dated 26-7-1967 and had been deni ed that.

The case and the contention on behalf of the Appellant have
been that the new posts in the services are really old posts
in a new garb. This raised what was primarily a question of
l aw, depending for decision upon an interpretation of the
relevant rules of which the Court takes judicial notice.
The rules certainly did not provide for the continuance of
any ex.-cadre posts outside the new service introduced by
the rules. Facts stated in the Affidavit of 26- 7-1967
could have sonme bearing on the question whether there were
two posts in the revised scale which could be considered as
correspondi ng posts. ~ They could, if they had

455

any effect on the respective, stands, perhaps help the
Appel lant’’s case that there was nothing nore than a re-
designati'on” of posts with sane duties and corresponding
scales. And, this seens to explain why there is nothing to
show that the Petitioner-Appellant asked for an opportunity
to neet any allegation made in the affidavit of 26-7-1967
filed on behalf of the Union.

Mor eover, what the /fresh affidavit contained about the dis-
appearance of the tenporary post given to the Petitioner in
1956 before the Rules cane into force flowed logically from
the order of Petitioner’s initial appointnment in a tenporary
post which was to continue only upto 28-2-1957, unless its
life was shown to have been extended for sone definite or
indefinite period. The Petitioner had not averred anywhere
that the post was continued beyond 28-2-1957 for any. period
by any order or rule. |Indeed, the very argunent advanced on
behal f of the Appellant, that his initial post nerged in
anot her correspondi ng post, inplied that the post to 'which
he was initially appointed at least lost its identity or
could not be deened to continue without a transputation
The question whether the constitution of the Centra
I nf ormati on Service did or did not i nvol ve fresh
appointnents to new posts but was sinply an automatic
process of transnutation by the pooling together of
exi sting incunbents of certain posts to forma new service
as the appellants alleged, was already the subject natter of
assertion nmade in the Rejoinder Affidavit of the Petitioner
and counter-assertions in areply filed to the Rejoinder on
2-4-1964. The affidavit of 24-6-1967 did not introduce

anyt hing new but only clarified the position still nmore. W
find no force in the first objection
Secondl y , it is ~contended that the inpugned or der

constitutes. on the face of it, a reduction in rank of the
petitioner Looking at the comruni cation dated 10-3-1960, set
out above, we find nothing ,there to indicate that the
petitioner had been denoted as a nmeasure of punishment. To
hold, as it was suggested that we should, that the procedure
laid down by Rule 5 was adopted as a cloak to cover up an
i ntended reduction in rank and enol unents of an officiating
Editor, by appointing him in a pernanent substantive
capacity of a grade, carrying |l esser emolunents in the new
service, woul d necessitate going behind the order 'of 10-3-

1960. At any rate, on the face of it, the order discloses
no such devi ous action agai nst the Appellant.
Thirdly, it was contended that the inpugned order violates

Art. 14 and 16 of the Constitution inasmuch as it places an
enpl oyee who was serving as an Editor in a post of |ower
grade with Iless enolunments whereas no such result had
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fol | oned in the case of any other enployee in the
I nformati on and Broadcasti ng
456

Department. W are unable to see how an order which has the
effect of terminating an officiating appointment, in which
the petitioner had no right to continue, and which gives him
a fresh appointnent, with a different designation but
per manent tenure and prospects, constitutes a violation of
either Art. 14 or 16 of the Constitution sinply because the
process which resulted in such an order did not have a
simlar effect wupon the position or rights of any other
servant in the Departrment. |Indeed, the Selection Conmttee
had, apparently after ‘taking into account the specia
features of the petitioners individual case, recomended the
maxi mum pay, in the class and grade of the post given to
him and the petitioner got this exceptional pay. Even his
prospects inmproved to the extent that from the precarious
position of a temporary servant he had noved into a
per manent / service. It could not be definitely stated that
hi s position had worsened on the whole. He was at |least no
| onger subject-to the hazards of tenporary enploynent which
could be ternminated by a nmonth’'s notice at any tine. The
results of applying Rule 5 to the facts of individual cases
could not be expectedto be identically simlar in al
cases.
Al  candi dates were subjected to the sane process or pro-
cedure contenplated by Rule 5. It is not the Appellant’s
case that the Selection Conmittee did not function honestly
or that its proceedings. were vitiated by any defect in its
constitution or of any bias on its part or any wunifairness
or inequality of the test applied in judging the nerits of
the Appellant as against other candi dates. The ' al | eged
defect with the material said to have been wused by the
Committee is another matter which we will consider |ast.
Fourthly, it was urged that Rule 5 nentioned above is itself
void for conflict with the provisions of Article 311 and 14
and 16 of the Constitution.
It was urged that Rule 5 permts violation of Art. 311 of
the Constitution inasnmuch as it enables that to be done
indirectly which could not be, done directly. The Rule
reads as follows :-
5. I NI TI AL CONSTI TUTI ON OF THE SERVI CE: -
(1) The Conmi ssion shall constitute a
Sel ection Committee with the Chairman or a
Menber of the Conmi ssion as President and not
nor e than three representatives of t he
Mnistry of Information and Broadcasting as
menbers, to determine the suitability of
departnental candi dates for appointnment to the
different grades and to prepare an order of
preference for the initial constitution of the
servi ce:
457
(2) On receipt of the Conmttee s report the
Comm ssion shall forward its reconmendations
to the Governnent and such recomendati ons may
i ncl ude a reconmmendation that a per son
consi dered suitable for appointnent to a grade
may, if a sufficient nunber of vacancies are
not available in that grade, be appointed to a
| ower grade;
(3) Vacancies in any grade which remain
unfilled after the appointnent of departnenta
candi dates sel ected under sub-rules (1) and
(2) above shall be filled by direct
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recruitnment through the Conmi ssion

Rule 3 indicates that appointnents to the newy created

service could take place either by selection under Rule 5 or
by direct recruitment with which we are not concerned here.
The grades and the fixation of an authorized strength of
each grade are provided for by Rule 4. Only posts in the
first 3 grades are classified as Class | (Gazetted) posts.
Rule 5(2) enables the Selection Comrmittee, to reconmend




