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ACT:
Code of Cvil Procedure (Act V of 1908), s. 153 0. 2 r. 2
and 0. 6, r. 17- - Anendnent of pl ai nt-Wen nmay be al | owed.
HEADNOTE

The appellant filed a suit against the respondent claimng a
declaration that, on a proper interpretation of one of the
clauses of the contract between them the appellant was
entitled to an enhancenent of 20%over the tendered 'rates.
The plaint stated, that work had been done under the
contract and that the value of the suit for purposes of
jurisdiction was Rs. 65,000, but as it was a suit for a
declaration only, court fees on that basis had been  paid.
The appellant also reserved the right to sue later for the
amount found due. The respondent contested the suit on the
ground that the suit was not mmintainable inthe form in
which it was framed, and disputing the correctness of the
interpretation of the clause suggested by the appellant
stated that it was ever ready and willing and  was  stil

willing to pay the legitimte dues of the appellant. The
i ssue regarding nmaintainability of the suit was not- pressed
by the respondent at the hearing; and the other | issue
regarding the interpretation of the clause of the contract
having been decided by the trial court in favour of the
appel l ant, the suit was decreed and | eave was granted under
0. 2, r. 2, Cvil Procedure Code, 1908, to sue later for the
amount due. On appeal the issue as to maintainability was
resuscitated and the H gh Court decided it in the
respondent’s favour because of the proviso to s. 42 of the
Specific Relief Act, 1877, and also held that the tria
court was not right in granting |leave under 0. 2, r. 2. The
High Court rejected a petition for amending the plaint by
including a prayer for a decree for Rs. 65,000 or such other
amount as nay be found due on proper account being taken
then made by the appellant on the ground that the claim for
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noney was time-barred |long before the petition for anendnent
was nmade, and because there were no special circunstances
justifying the grant of the amendnent.

HELD : (Per Sarkar and Ramaswam ,JJ.) (i) If there was any
case where the respondent was not entitled to the benefit of
the law of limtation, the instant case was that one. It
was a case in which the claimfor noney was in substance in
the plaint fromthe beginning though it had not fornally
been made and so the respondent could not legitimately claim
that the anendnent would prejudicially affect his right
under the law of limtation, for really he had no such
right. [801 A-C]

A party is not allowed to set up a new case or a new cause
of action by amendnment, but it is well recognised that where
the amendnment does not constitute the addition of a new
cause of action or raise a new case,, but anpbunts to no nore
than a different or additional approach to the facts already
on the record, the amendment will be allowed even after the
expiry of the statutory period of l[imtation. The
expression "new-cause of action" in this context neans, a
new cl ai mmade on a new basis constituted by new facts, and
"new case" neans a new set of “ideas. [799 F-H 800 B-D]

The anendnent was necessary for a decision of the rea

di spute between the parties which was : what were their
rights wunder the/contract; and that dispute was clearly
involved in the plaint as originally framned.

7 97

It was the contract which formed the cause of action on
which the suit was based and the anendnment. sought to
introduce a claimbased on the sane cause of action, that
is, the sanme contract and introduced no new case or facts.

I ndeed, the facts on which the noney claim sought. to be
added was based, were not in dispute, and the absence of
details of work was not a legitimte ground for refusing the
amendment . The respondent had notice of the amount of
claim was fully aware that the ultimate object  of the
appellant in filing the suit was to obtain paynent of that
amount, and had specifically ‘expressed in the witten
statenment, its willingness to pay the appellants  legitinate
dues. [800 F-H 802 C, D E

l. T. Leash & Co. v. Jardine Skinner & Co. [1957] S.C.R

438; Pirgonda Hongonda Patil v. Kal gonda Shidgonda Patil,

[1957] S.C. R 595.

Charan Das v. Anin Khan, L.R 47 |I.A 255, applied.

Per Raghubar Dayal, J. (Dissenting) : An -anmendnent which
woul d enable a plaintiff to nake a claimwhich has become
time barred is as a rule to be refused and the Court would
exercise its special power to allow such anmendnent only. when
there are special circunstances in the case. Such specia

circunstances can be said to exist only when the anended
claimwas at |east intended to be nade by the plaintiff who
had given in the plaint all the necessary facts |I,,)
establish the claimbut had, due to clunsy drafting, not
been able to express hinmself clearly in the pliaint and to
couch his relief in the proper legal form Such circum
stances justify an anendnent not really as a judicia

concession to the plaintiff to save himfrom any possible
loss but on the ground that the original claim in the
pl aint, though defectively stated, really anbunted to the
claim sought to be nade by the anendnent, so that, it does
not in reality offend against the law of Ilinmtation but
serves the interests of justice. [813 H 814 A-C]

The plaint gave none of the facts which were necessary for
getting a decree for Rs. 65,000 or which nmight justify a
decree for accounting To allow the anmendment of the plaint
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woul d necessity lead to a further request for furni shing
details about the work done and the defendant being afforded
an opportunity to put in a further witten

In fact it would necessitate a de novo trial on the question
as to the anobunt due to the plaintiff. Wen the plaintiff
could not get the relief of the amended claimon the facts
nmentioned in the plaint as originally fil ed, the cause
of action for a decreefor Rs.65,000 was different from
the cause of action on which thesuitordeclaration was
founded. It could not be said that the plaintiff intended to
sue the defendant for the recovery of Rs. 65,000 but failed
to express hinself clearly in the plaint and that therefore
he should be allowed to nmake the plaint precise and clear in
that regard. The fact that he reserved his right to sue for
the amount indicates that he did not intend to sue for the
amount; and the fact that the trial court gave himleave to
sue |l ater does not justify the anmendment, because |eave can
be given by the court under 0. 2, r. 2 only which the
plaintiff omtted to sue for a certain relief arising out of
the sane cause of action. [814 G 815 B-D, F, GH, 816 A- B]
(ii) Per Raghubar Dayal, J: The Hi gh Court was not in error

in allowng the respondent to raise the objection as to
the maintainability of the suit on account of t he
appel l ant not asking for further relief. [806 (]

It was incunbent on the trial court not to make a
declaration unless further relief had beenprayed for even
if the objection was not raised by the party. Further ,it
could not be said that the objection was not rai sed by

the respondentin the trial court merely because it did riot
press the contention. [805 H, 806 A-B]
798

JUDGVENT:

Cl VI L APPELLATE JURI SDICTION : Civil Appeal No. 18 of 1963.
Appeal fromthe judgnent and decree, dated January 19, 1961
of the Patna High Court in Appeal fromOiginal Decree No.
253 of 1955.

Niren De, Additional Solicitor-General and D.-N. Mikherjee
for the appellants.

Kanhaiyaji and S. P. Varma, for the respondent.

The Judgnent OF SARKAR and RAMASWAM JJ. was delivered by
SARKAR J. RAGHUBAR DAYAL, J. delivered a dissenting Qpinion
Sarkar, j The question raised in this appeal is whether the
High Court was in error in refusing pernmission to the
appellant to amend its plaint. W think it was.

The appellant had done work for the respondent under a
contract which only specified the rates for different
categories of work. The contract contained the follow ng

clause : "This quotation is based on prevailing |abour rate
of Rs. 1-4-0 per cooly but if there is increase of  |abour
rate of nore than 10% in any particular nonth, t he
proportionate increase in rate will be charged". Subsequent

to the naking of the contract there was an increase in the
| abour rate per cooly by 20% The appellant clainmed that
under the clause it was entitled to the whole anmount of the
i ncrease while the respondent contended that it was entitled
to a part of it only. This was the only dispute between the
parties in respect of the contract. There was no other
di spute either <concerning the quantity or quality of the
wor k done or otherw se howsoever.

The appellant filed a suit against the respondent only
claimng a declaration that on a proper interpretation of
the clause it was entitled to an enhancenent of 20% over the
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tendered rates as the sole difference between the parties
was about the interpretation. The plaint stated that work
had been done under the contract and that the value of the
suit for purposes of jurisdiction was Rs. 65,000, but as it
was a suit for a declaration only court fees on that basis
had been paid. The respondent in its witten statenent
chal | enged the appellant’s interpretation of the clause but
did not dispute any material fact or that the only dispute
was about the interpretation. The witten statenent con-
cluded by saying that the respondent "was ever ready and

willing
799
and is still ready and willing to pay the legitimte dues to

the plaintiff."

Before the learned trial Judge several issues were raised
but it is necessary to nmention only two. One issue was as
to the maintainability of the suit in the formin which it
had been franmed and the other issue was as to the proper
interpretation of the clause. The first of these issues was
not pressed at the hearing.” The other issue having been
decided by the trial Court in favour of the appellant, the
suit was decreed. The other issues which had been raised,
had al so not been pressed. ~The Court had further given the
appel lant leave wunder 0. 2r. 2 of the Code of GCivi
Procedure to sue/later for the anmount due under the con-
tract.

The respondent then went up in appeal to the H gh Court at
Pat na. There the issue as to the mmintainability of the
suit was resuscitated and pressed and it was decided in the
respondent’s favour because of the terns of the proviso to
s. 42 of the Specific Relief Act, 1877. The correctness of
this viewis not challenged in this Court. In the result
the H gh Court dismssed the suit.

Now, the appellant bad in view of the High Court’s decision
as to the maintainability of the suit, sought its leave to
amend the plaint by adding an extra relief in the follow ng
words : "That a decree for Rs. 65,000 or such other anount
whi ch may be found due on proper account being taken nmay be
passed in favour of the plaintiff against the -defendant".
The anendnment having been refused the present appeal has
been preferred.

It is not in dispute that at the date of the application for
amendnment, a suit for a noney claimunder the contract was
barred. The general rule, no doubt, is that a party is not
al l owed by anendnent to set up a new case or a new cause of
action particularly when a suit on the new case or cause of
action is barred : Wlch v. Neale.(1) But it.is also well
recogni sed that where the anmendnent does not constitute the
addition of a new cause of action or raise a different case,
but anmounts to no nmore than a different or additiona
approach to the sanme facts, the anmendnent will be  allowed
even after the expiry of the statutory period of linitation
: see Charan Das v. Amir Khan (2) and L. J. Leach & Conpany
Ltd. v. Jardi ne Skinner and Co. (")

The principal reasons that have led to the rule last
nentioned are, first, that the object of Courts and rul es of
procedure is to

(1) 19 Q B.D. 394.

(3) [1957] S.C.R 438.

(2) L.R 47 1.A 255.

800

decide the rights of the parties and not to punish them for
their mstakes (Cropper v. Snith) (1) and secondly, that a
party is strictly not entitled to rely on the statute of
l[imtation when what is sought to be brought in by the
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amendment can be said in substance to be already in the
pl eadi ng sought to be anended Ki sandas Rupchand v. Rachappa
Vi thoba(2) approved in Pirgonda Hongonda Patil v. Kal gonda
Shi dgonda Patil (3).

The expression "cause of action" in the present context does
not nean "every fact which it is material to be proved to
entitle the plaintiff to succeed" as was said in Cooke v.
GIllI(1l) in a ,different context, for if it were so, no
material fact could ever be amended or added and, of course,
no one woul d want to change or add an immterial allegation
by amendnent. That expression for the present purpose only
means, a new claimmade on a new basis constituted by new
facts. Such a view was taken in Robinson v. Unicos Property
Corporation Ltd.(") and it seens tous to be the only
possible viewto take. Any other view would nmake the rule

futile. The words "new case" have been understood to rmean
"new set of ideas"™ : Dornan v..J. W Ellis & Co. Ltd.(1).
This also seens'to us to be a reasonable view to take. No
anendnment ~ wi |l be allowed to introduce a new seat of ideas

to the prejudice of any right acquired by any party by | apse
of tinme.

Now, how does the present case stand on these principles ?
Does the amendnent introduce a new cause of action or a new
case? W do not think it does. The  suit was on the

contract. It sought the interpretation of a clause in the
contract only for a decision of the rights of the parties
under it and for no other purpose. It~ was the contract
which fornmed the cause of action on which ‘the suit was
based. The anendnent. seeks to introduce a claim based on
the sane cause of action, that is, the same  contract. It
i ntroduces no new case or facts. |Indeed the facts on which

the noney claim sought to be added is based are not in
di spute. Even the amount of the claim now sought to be nmade
by amendment, was nentioned in the plaint in stating the
val uation of the suit for the purpose of jurisdiction. The
respondent had notice of it.. It is quite clear that the
interpretation of the clause was sought only for quantifying
the noney claim In the witten statenent the respondent
specifically expressed its wllingness to pay the
appellant’s legitimte dues which could only mean such
amount as night be

(1) (1884) 26 Ch. D. 700,710-1

(2) (1909) |.L.R 33 Bom 644, 651

(3) [1957] S.C.R 595, 603

(4) (1873) L.R 8 C. P. 107,116

(6) [1962] 1 Al E.R 303.

(5) [1962] 2 AIl E R 24.

801

due according to the rates applicable on a proper
interpretation of the clause. The respondent was /fully
aware that the ultimte object of the appellant in filing
the suit was to obtain the payment of that anobunt. It was
equally aware that the anpunt had not been specifically
clained in the suit because the respondent had led the
appellant to believe that it would pay whatever the court
legitimately found to be due. It in fact said so in the
witten statenent. If there was any case where t he
respondent was not entitled to the benefit of the Ilaw of
[imtation, the present is that one. The respondent cannot

legitimately claim that the anendnment will prejudicially
effect his right under that law for really be had no such
right. It is a case in which the claimfor nbney was in

substance in the plaint fromthe begi nning though it had not
formal |y been made.
This, therefore, seems to us to be preemnently a case for
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al l owi ng the amendment. The authorities also lead us to the
same view. In L. J. Leach & Co.s case(1l) a suit for damages
for conversion was by amendnent allowed to be converted into
a suit for damages for breach of contract after that claim
had beconme barred, the necessary facts as in the case in
hand, being already in the plaint. In Charan Das’s case(2)
an anendnent adding a claimfor possession after a suit for
such claim had becone barred was allowed in a suit which
originally had only claimed a declaration of a right to pre-

enpt . In the last nentioned case, the plaintiff bad in
spite of warning at the earliest stage refused to nake the
amendment which he later sought and got. It was, therefore,

a case where the plaintiff had initially deliberately
refused to make a clai mand an anendnent being allowed | ater

permtting that claim to be raised after it had becone
barred. It was in a sense-a stronger case than the present

one where the plaintiff had omtted to make the claim
initially, on a wong notion and a wong |egal advice.

Puni shing ' of m stakes is, of course, not adm nistration of

justice.

It is true that the plaint does not set out the details of

the work done. But there never was any di spute about them

Indeed the respondent had prepared a final bill of the
appel lant’s dues for the work done under the contract and
the appellant had accepted that bill as correct except on
the question as "to the proper rate chargeable under the
cl ause. Strictly the details of the work -done were not

necessary in the plaint for it would be a waste of tinme of a
court to go into them it not being unusual to direct an
enquiry by a Conm ssioner or a subordinate  officer about
such

(1) [1957] S.C. R 438 (2) I.R
47. LA, 255.

L8Sup. C. 1. 165-8

802
details when, as in the present case, the itens of work done
are innunerable. It would be enough in such cases 'to file

the details before the authority making the enquiry.
Besi des, in Pirgonda Hongonda Patil’s case(l), in a suit for
a declaration of title, this Court pernmtted an amendnent
setting out the detailed facts on which the title was
clained after the suit had becone tine barred.  The absence
of the details of the work does not furnish a legitimte
ground for refusing the anendnent.

It may be that as aresult of the anendnent, iif the
respondent chooses to raise a controversy about the work
done, that is, about the quantity, quality and other things
concerning it, which it had never raised so long, the matter

will have to be gone into. That again would not justify a
refusal of leave to amend. It would not nean any waste of
tinme or noney or any duplication of wor K. That

investigation would now be nmade for the first time and
not hing done so far would becone futile. Such an enquiry
was indeed directed in L. J. Leach & Co.’ s case(2).

The anmendnent sought is necessary for a decision of the rea

di spute between the par-ties which is, what are their rights
under the contract ? That dispute was clearly involved in
the plaint as originally franmed. Al the necessary basic
facts had been stated. Only through a m sconception a
relief which could be asked on those facts had not been
asked. It would not have been necessary to ask for it
unl ess the respondent had at a | ate stage taken the point
that the suit should fail without nore in the absence of
that relief. We find the present case indistinguishable
from Charan Das’s case(3)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 17

We woul d for these reasons allow the appeal. The case would
go back to the High Court with a directionto it to allow
the amendnent sought and then to decide the correct
interpretation of the disputed clause and thereafter, if the
occasion arose, to ascertain the anbunt due by a proper
enquiry to be made either by the H gh Court or by the tria
Court as the High Court may think fit. The H gh Court nay,
if the appellant asks for it, also allow an anendnent
setting out the particulars making up the claim of Rs.
65, 000 introduced by the amendnent, that is, quantity, rate
etc. of the work done. The appellant will get the costs in
this Court. The question of subsequent costs wll be
decided by the Hi gh Court. The judgnment of the High Court
in so far as it refused the amendnent is set aside but the
rest of that judgment will stand.
(1) [1957] S.C.R 595.
(3) L/'R 47 1. A 255.
(2) (1957) S.C.R 438.
803
Raghubar ' Dayal, J. This appeal, on certificate granted by
the Hi gh Court of Patna, is against the judgnment and decree
dismissing the appellant’s suit for a declaration on the
ground that the plaintiff had not asked for consequentia
relief. The High Court rejected the application presented
to it for amendnent of the plaint. The question for
determnation is whether the Hgh Court was right in
rejecting the application for anendnent.
The plaintiff sued for a declaration that it was entitled to
enhancenent of 20%over the tender rates for the different
categories of excavation work as detailed inpara 13 of the
plaint in connection with the work of excavation in
foundation of the Tilaiya Damat Katni, P. S Koderna, in
the district of Hazaribagh. Paragraphs1 and 2 of the
plaint read :
"1. That the plaintiff did excavation on work
of different categories as contractor in
connection wth the excavation in foundation
of the Tilaiya Damat Katni in the district
of Hazaribagh, P. S. Kodernma. The contrac-
tor’s letter of 24th Septenber 1949 (Annexure
A) eventual ly becane the tender for such work.
2. Paragraph of the contractor’'s letter
stated 'This quotation is based on prevailing
| abour rate of Rs. 1-4-0 per cooly but if
there is increase of |abour rate of nore  than
10 % in any particular nonth, the pro-
portionate increase in rate will be charged.”
Paragraphs 3 to 11 state facts which indicate that the
plaintiff had asked for the increase of the |abour rate per
cooly by 20%and that the enhanced rates approved by the
Cor por ati on-def endant were not accepted by the plaintiff.
Paragraph 12 states that the plaintiff asked for paynent
under protest to which the defendant was not agreeable.
Paragraph 13 nentions the enhanced rates to which the
plaintiff considers hinmself entitled according to the proper
interpretation of clause 17 of the tender. Paragraph 14 of
the plaint reads
"As the difference between the parties is
about the interpretation of clause 17 of the
letter of the contractor dated 24-9-1949 the
plaintiff is advised to file the suit in the
declaratory form
The plaintiff reserves the right under O 2,
r. 2 of the Code of Cvil Procedure to onmt to
sue in respect of anpbunt that nmay be found due
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upon t he interpretation placed by the

plaintiff wupon the said clause 17 whi ch

interpretation it is submitted is the proper

i nterpretation.

804

The plaintiff reserves the right to sue |ater

on for the amount found due, to him"
Paragraph 15 states that the cause of action arose on
Decenmber 6, 1951 when the Corporation refused to allow the
i ncrease of 20% Paragraph 16 gives the value of the suit
for the purpose of jurisdiction to be Rs. 65,000 and said
that court-fees of Rs. 20-10-4 was paid as the suit was for
decl ar ati on. Par agraph 17 said that the plaintiff clained
(i) leave under O 2, r. 2, CP.C.; and (ii) that it be
declared that the plaintiff is entitled to enhancenent of
20% over the tendered rates for the different categories of
excavation work as-detailed in paragraph 13 of the plaint in
connection with the work of excavation in foundation of the
Tilaiya Dam _The plaint contained 3 annexures.
Annexure -~ A'was the letter which ultinately constituted the
tender. The schedule to the tender described the class and
description of work to be executed, unit of calculation and
the rate of payment. Annexure B was the letter from the
plaintiff to the Executive Engi neer dated March 11, 1950
stating the difficulties in the perfornance of the contract.
Annexure C was the letter fromthe Executive Engi neer dated
March 15-16, 1950 conveyi ng the approval of -an enhancenent
of 10%in the rate over the tendered rate for the excavation
work- fromthe date onward. Annexure Dis the letter from
the plaintiff to the Corporation dated Decenber 26, 1951
di sputing the interpretation of the Corporation
It is clear fromthe plaint and its enclosures ‘that the
di spute between the parties was about the rate to be paid
for the different categories of work andthat the plaintiff
did not deliberately sue to recover the amount that m ght be
found due upon the interpretation placed by the plaintiff
upon the said clause 17.
Paragraph 13 of the witten statenent filed by the defendant
stated that the defendant did not admit the later part of
the statement in para 14 of the plaint which related to the
plaintiffs reserving his right to sue |ater for the anount
found due at the enhanced rate. The defendant, inter alia,
contested the suit on the ground that the suit was not
maintainable in the formin which it had been franed
Paragraph 16 of the witten statenment stated that the

Corporation was ever ready and willing and was still - willing
to pay the legitimate dues to the plaintiff.
Issue No. 2 of the issues franed in the case, was : 'Is. the

suit nmaintainable inits present form? The trial  Court
stated in its judgnent

805
"The defendant al so pl eaded that the plaintiff
has no cause of action, the suit 1is not
mai ntainable in the present form and the
court-fees paidis insufficient. But these
all egations were not pressed at the tinme of
hearing. "

It accepted the contention for the plaintiff that it was

entitled to over-all increase by 20%in accordance with cl

17 of the tender. It further said

"No objection has been pressed as to the
plaintiffs prayer regardi ng | eave under O 2,
r. 2, C.P.C. That nust therefore be allowed."
It accordingly decreed the suit.

On appeal, the High Court accepted the respondent’s conten-
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tion that in viewof the proviso to s. 42 of the Specific
Rel i ef Act the suit for nmere declaration was not
mai ntainable and that the trial Court was not right in
granting permssion wunder r. 2(3) of O 2, CP.C to the
plaintiff to institute another suit for the ampunt to which
the plaintiff be entitled after the declaration sought for
in the suit had been granted. The prayer for anmending the
plaint was rejected as the noney clainmed had becone tine.
barred | ong before the prayer was nade during, the argunents
before the H gh Court and as there existed no specia
circunmstances to justify the grant of the anendment agai nst
the interest,; of the defendant-respondent. The Hi gh Court
therefore allowed the appeal and dism ssed the suit. It
however granted | eave to appeal as the requirenents of art.
133 (1) (a) of the Constitution were satisfied.

Learned counsel for the appellant has contended that there
exi sts such special circunmstances in the case which would
have justified, in the interests of justice, the grant of
the application for amendment of the plaint and, in the
alternative, contended that the H gh Court should not have
al l owed the respondent to object to the naintainability of
the suit on the basis of the proviso to s. 42 of the Act and
if the Court had allowed such an objection it should have,
as a matter of ~course, allowed the application for
amendnent .

|  Propose to dispose of the second contention first. The
contention about the nmaintainability of the suit based on s.
42 of the Act aid had to be allowed.  The Court could not
make a declaration unless further relief had been prayed

for. It was incunbent on the Court to conply wth this
requi rement of | aw,

806

even if not raised by the party, when it ~was clear that
further relief could be clained in the suit. Further, in

this particular case, it cannot-be said that no objection
had been raised on this ground by the respondent up to the
stage of the appeal in the Hgh Court. |In paragraph 2 of
t he witten statenment, the respondent questioned the
maintainability of the suit in the formin which it was
instituted. Issue No. 2 was franed in that connection. The
contention was not given up by the respondent. It was
sinply not pressed on his behal f, possibly, because it felt
strong on the contention on the basis of which t he
declaration was sought. | therefore do not consider the
High Court in error in allowing the respondent to raise the
objection to the maintainability of the suit on account of
the plaintiff not having asked for the further relief.
It does not however follow that the appellant nust have been
allowed, as a matter of course, to anend the  plaint by
adding a claimfor recovery of the anpbunt found due.
The various cases relied on in support of this contention
are cases in which the fresh relief claimed by way of
amendment was not affected by the law of limtation and the
objection to the maintainability of the suit had not  been
taken at an early stage of the suit. Reference need not  be
nade to all those cases except to the one reported as
Rukhmabai v. Lala Laxminarayan(l) in which this Court
observed
"It is awll-settled rule of practice not to
dismss suits automatically but to allow the
plaintiff to make necessary anmendnment if he
seeks to do so."
Neither the question of limtation arose in that case nor
did the Court consider it necessary for the plaintiff to
have asked for consequential relief. The above observation
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cannot be taken to be a pronouncenent in connection wth
anmendnments sought in the pl eadi ngs when they be with respect
to clainms which had becone tine-barred.
It is nowwell-settled that the Court has power to allow
amendments in connection with clainms which had becone time-
barred, if special circunstances exist and it be in the
interests of justice. This is not disputed for the
respondent. The real dispute between the parties is whether
the circunstances of the case come within the principle laid
down in the various cases. This necessarily leads to a
consi deration of the circunmstances and the amendnents sought
in those cases.
(1) [1960] 2 S.C.R 253,285.
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Before referring to the cases, | may set out the provisions
of the Code which enpower the Court to allow anendment of
pl eadi ngs. Section 153 and O 6, r. 17, deal wth the
matter.  Section 153 reads :
"The Court may at any time, and on such terns
as to costs or otherwise as it may think fit,
amend any defect or error in any proceeding in
a suit; and all necessary amendnents shall be
made for the purpose of determning the rea
guestion or issue raised by or depending on
such/proceeding."
Rule 17 of 0. 6 reads :
"The Court may at any stage of ‘the proceedi ngs
allow ‘either party to alter ‘or anmend his
pl eadings in such manner and on such terns as
may be just, and all such amendments shall be
nade as may be necessary for the  purpose of
determ ning the real questions in controversy
bet ween the parties."”
These indicate that the anendnent should be in such nmanner

as may be just and that, as a rule, ~all such anendments
shal | be nade as be necessary for the purpose of deternining
the real questions in controversy between the parties. No

amendnment woul d be just if it so prejudices the interests of
the other party for which that party cannot get any relief
fromthe Court. The amendments whi ch nmust be-all owed can be
those in the absence of which the Court may not be able to
determne the real question in controversy between the
parties. The real question in controversy must be gathered
only fromthe plaint and to sone extent fromthe allegations

in the witten statenent. |f the point to be decided as a
result of the amendnent is not covered by ‘the controversy
raised by the plaint and the witten statenent,, the

amendment is not to be allowed necessarily, for the sinple
reason that it is unnecessary for determning the 'rea
guestions in controversy between the parties. The Court has
to decide the suit instituted before it and with respect to
the controversies raised in it. It follows that the
amendments to be allowed relate to such nmatters which, due
to bad drafting of the plaint, could not be <clearly and
preci sely expressed, though the parties did really intend to
have those matters determined by the Court. The object of
the amendment of the pleadings is to clarify the pleadings
for bringing into prominence the real controversy between
the parties and not for helping a party by making such
amendments which be beneficial to himin connection wth
sone dispute
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between the parties, a dispute which has not been really
taken to the Court for decision and which the parties did
not really intend to be decided in that suit. This seens to
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me to be the real basis for an order of the Court in
connection wth such amendnents sought by a party in its
pl eadings as would raise a claimwhich has becone tinme-
barred.
None of the cases referred to by the parties hol d
differently.
The cases which are to be considered in this connection are
Ki sandas Rupchand v. Rachappa Vithoba(l); Charan Das
v.Amr Khan (2 ) ; L. J. Leach & Co. Ltd. v. Jardine Skinner
& Co.(3); and Pirgonda Hongonda Patil v. Kal gonda Shi dgonda
Patil (1). Ref erence to Kisandas’s case(1l) is necessary as
some of the observations in that case were approved by this
Court in the | ast case(4).
In Kisandas’s case(1l), the plaintiff sued for dissolution of
partnership and accounts alleging that in pursuance of the
partnershi p agreenment they had delivered Rs. 4,001 worth of
cloth to the defendants: The Court found that the allowed
agreement was not a partnership agreement but evidenced the
advance of a sinple loan by the plaintiffs to the
def endant's. The trial Court held that the plaintiffs had
really delivered cloth worth Rs. 4,001 to the defendants,
but dismssed the suit as no decree for dissolution of
partnership and for  accounts could be given and t he
plaintiff had not asked to amend the plaint. 1In the first
Appellate Court the plaintiffs-appellants accepted the
findings, of the trial Court that -no partnership was
constituted by the agreenent and prayed for | eave to anend
by adding a prayer for the recovery of Rs.  4,001. The
appel l ate Court was of opinion that the plaintiffs had from
the first intended to sue only for the recovery of noney but
had been m sled by their pleader, allowd the amendnent to
be made and ultimately decreed the claimfor Rs. 4,001. On
the date of the anendnent, it nay be noted, nost of the
claim had beconme tinme-barred. In the second appeal
Batchelor J., said at p. 651
"Falling back, " then, upon the words  of the
Rul e, | cannot follow the argunment that there
would be any injustice to the appellants in
all owi ng the amendnment, for the only effect of
it is to enforce their liability for ~a debt
whi ch was claimed, disputed, and found to be
due | ong before the defence of limtation  was
avail able."
(1) 1. L.R 33 Bom 644.
(3) [1957] S.C.R 438.
(2) L.R 47 1.A 255.
(4) [1957] S.C.R 595.
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Earlier, after referring to the provisions of Q. .6, r. 17,
he had
said at p. 649
"From the inperative character of the |ast
sentence of the rule it seems to ne clear
that, at any stage of the proceedings, -all
amendnments ought to be all owed which satisfy
t he two conditions (a) of not wor Ki ng
injustice to the other side, and (b) of being
necessary for the purpose of determning the
real questions in controversy between the
parties."
These observations have been approved by this Court in
Patils case (1) where the Court said, at p. 604 :
"The sane principles, we hold, should apply in
the present case. The anendnents do not
really i ntroduce a new case, and t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 17

application filed by the appellant hinself
showed that he was not taken by surprise; nor
did he have to neet a new claimset up for the
first time after the expiry of the period of
[imtation."

Batchelor J., further said, at p. 652 (Kisandas’s case) (2)

, after referring to certain statenents of the plaintiff in

the trial Court
"It is difficult to imagine howthe plaintiff
coul d have more clearly professed t hat,
what ever may have been the attitude of his
obstinately unskilful pleader, he for his part
had no concern with the alleged partnership
but was suing sinmply to recover his debt. I
think, therefore, that the Subordinate Judge
woul d have been well advised if he had paid
nore attention to the substance of the suit
before him and taken command of it hinself
rather than handed over the conduct of the
suit to a mani festly inexpert pleader; had he
taken this ~view of his duty as presiding
Judge, the slight technical difficulty which
stood in his way would have been easily

renoved. "
In Patil’'s case(l) anendnent was allowed in the follow ng
ci rcunst ances. The / plaintiff had obtained a decree for

possessi on agai nst. defendant No. 2. He was obstructed during
execution proceedings by defendant No. 1. 'H's objection
under O 21. r. 97 was dism ssed and therefore he filed a
suit under O 21, r. 103 for a declaration that he was
entitled to recover possession of the suit properties from
def endant No. 1. The contents of

(1) [1957] S.C.R 595.

(2) 33 Bom 644.
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the plaint did not give the facts or the grounds on which
the plaintiff based his title tothe properties in/suit as
agai nst defendant No. 1. This difficulty was pointed out by
defendant No. 1 and subsequently the plaintiff ~asked for
permission to give further and better particulars ~of the
claimmade in the plaint. This application was rejected by
the trial Court. The trial Court did not allowthis prayer

and dismssed the suit. The H gh Court allowed t he
amendment of the plaint and this Court agreed with the order
of the H gh Court. It is clear, as was observed by the

Court at p. 604, that this was not a case where a new claim
was made by the anendment but was a case where the
i nconpl ete particulars given in the plaint were sought to be

nmade conplete by giving further particulars. The / mai n
object of the plaintiff was to get a declaration of his
right to possession against defendant No. 1. It was to

achieve this object that be instituted the suit. He did not
specify how he had a right to that property as against
defendant No. 1 who was said to have no right to refuse
delivery of possession to him The only principle which can
be deduced fromthis case is that anendnent of the plaint
can be allowed to make the plaint conplete in particulars
which woul d help in determining the real dispute between the
parties, as raised by the plaint itself as woriginally

pr esent ed.

Before dealing wth Charan Das’ case(l) reference nmmy be
nade to the case reported as Mohumud Zahoor Ali Khan v.
Mussunmat Thakooranee Rutta Koer(2) which has been referred
to in Charan Das’ case(l). In this ease the plaintiff

brought a suit agai nst several persons on the allegations
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that defendant No. 1 had borrowed certain nobney on a sinple
noney bond executed on August 9, 1856 and that the other
def endants cl ai ned her property and that therefore the suit
be decreed agai nst defendants and the property nentioned in
the plaint, with interest to date of realisation. Defendant
No. 1 had al so executed another bond on Novenber 28, 1857 to
secure a further advance and ’'had thereby pledged her
zam ndari estate to the plaintiff. The suit was however not
based on the second bond. The Privy Council found that the
suit should be dismssed against defendants other than
defendant No. 1 and that it was open to the defendant to ask
for a decree for paynment of an ambunt due on the bond
agai nst defendant No. 1, but could not <claim a decree

against the property on the basis of the second bond. In
that connection it was observed at p. 473

(1) L.R 47 |I.A 255. (2) 11
MI1.A 468.
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"Though this Committee is always disposed to
give a liberal construction to pleadings in
the Indian Courts, so as to allow every
guestion fairly arising on the case nade by
the pleadings to be raised and discussed in
the suit, yet this liberality of construction
nmust / have sone linmt. A plaintiff cannot be
entitled to relief upon facts or documents not
stated or referred to by himin his pleadings,
and ‘the only thing that can  be rightly
i nsisted on by the plaintiff here is a decree
for paynment against Rutta Koer:.™
The Privy Council however considered whet her inasnmuch as the
suit was wholly m sconcei ved, whether the proper course was
not to dismss the appeal altogether without prejudice to
the right of the plaintiff-appellant to bring a new suit
agai nst defendant No. 1 upon the first point, and decided
that would not be the proper course as the fresh suit m ght
be resisted on the ground of being barred by linmtation, and
as in the circunmstances of the case such a defence in the
fresh suit would be inequitable. The Privy Counci
therefore allowed the plaintiff to amend his plaint so as to
make it a plaint against defendant No. 1 alone for the
recovery of nmoney due on a bond. Here again the defect ~ was
in the franme of the suit and did not relate to the rea
claim with respect to which the sought relief from the
Court. The plaintiff sought recovery of nobney due on the
bond executed by defendant No. 1. He however franed a suit
not only against defendant No. 1 but against ot her
def endants as well and cl ai med a decree of nobney against al
of them and against the property. His suit was allowed to
continue by naking proper anendnment with respect to part of
the original claim i.e., with respect to the recovery of
noney al one agai nst defendant No. 1. This case shows that
amendment of the plaint was allowed so as to nmake it a
pl ai nt agai nst defendant No. 1 alone for the recovery of the
claimeven though if the original suit for that recovery had
been instituted at the tinme it would have been barred by
[imtation.
In Charan Das’ case(1l) the plaintiff sued for a declaration
of his right to pre-enpt certain property. The suit so
franed was not maintainable in view of s. 42 of the Specific
Relief Act, as the further relief for possession was not
asked. The trial Court rejected the application for
amending the plaint and dismissed the suit. The appea
against the dismissal of the suit was allowed and the suit
was remanded for decision upon nerits with
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(1) L.R 47 |1.A 255.
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liberty to the plaintiffs to amend their plaint by adding a
claimfor possession and by ante-dating the plaint according
to the dates of the original suits. The Privy Counci
approved of the perm ssion for the amendnent of the plaint
and, after quoting with approval the observations of the
Judi ci al Commi ssioner to -the effect
"however defective the frame of the suit nay
be, the plaintiffs’ object was to pre-enpt the
| and; their cause of action was one and the
same whet her they sued for possession or not"
said at p. 262
“"I'f this be so, all that happened was that the
plaintiffs, through sone clumsy blundering,
attenpted to assert rights t hat t hey
undoubt edly possessed under the statute in a
formwhich the statute did not permt. But if
once it be accepted that they were attenpting
to establish those rights, there is no
sufficient reason shown for disturbing the
judgrment of the Judicial Comissioner, who
thinks ~they should be at liberty to express
their intention in a plainer and | ess
anbi guous manner. It may be noticed that in
the claimthe relief sought is so awkwardly
set out that it would be quite open to the
interpretation that + hey had in fact clained
pre-enption and not a declarati on of
right S
These observations, again, nake it clear that amendnment was
allowed with respect to a, claimwhich, at the tinme when it
was nade, would have been time-barred because that. claim
could be spelt out of the original plaint which was held to
be defectively framed. A defect-in the frame of the plaint
was not considered sufficient to disallow amendnment and to
di smi ss the suit. The anendnent of the plaint was
necessitated to clunsy drafting. « The plaintiff was all owed
to express his intention in a plainer and |ess anbi guous
manner. |t was these considerations which, according to the
Privy Council, outweighed the consideration that the power
of amendnent should not as a rule be exercised where its
effect be to take away froma defendant a legal right which
had accrued to himby lapse of tine and brought the case
within the principle laid down in Ali Khan's case(l).
The next case to be considered is Leach & Co.’S -Case(2).
In That case the plaintiff had filed a suit for danages for
conver si on
(1) 11 MI. A 468. (2) [1957] S.C.R 438.
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agai nst the defendants on the allegation that they were the
agents of the plaintiffs. This plea failed. On appeal, the
appel | ate Court held that the parties stood in t he
rel ationship of seller and purchaser and not agent —and

princi pal . This Court, on further appeal, agreed with the
findings of the appellate Court +, hat the, suit for danmages
on the footing of conversion nmust fail. The plaintiffs,
however, applied to this Court for amendnent of the plaint
by raising, in the alternative, a claim for damages for
breach of contract for non-delivery of the goods. The

application was opposed on the ground that it introduced a
new cause of action and a suit on that cause of action would
be barred by )imtation. This Court considered there was
force in the objection but, after giving due weight to it,
was of the opinion that it was a fit case in which the
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amendnment shoul d be all owed as the new cl ai mwas based on a
clause of the same agreenent on which the suit had been
founded and therefore could not be said to be foreign to the
scope of the suit and as the prayer in the plaint was itself
general and nerely clai nred damages. This Court observed at
p. 450
"Thus, all the allegations which are necessary
for sustaining a claimfor danages for breach
of contract are already in the plaint. What
is lacking is only the allegation that the
plaintiffs are, in the alternative, entitled
to clai mdamages for breach of contract by the
def endants in not delivering the goods."
Here again, the anendnent allowed related to the form of
relief which could beclained on the basis of the facts
alleged in the plaint and-a clause of the docunent on the
basis of which the suit was founded. The defect in the
plaint ~was in giving a correct shape to the legal claim
whi ch was open to the plaintiff-and the relief sought could
be covered by the original relief which was couched in
general language. It may further be nentioned that the
amendnment was considered just as the defendants thensel ves
had cancelled the contract - without strictly conplying wth
the terns of the contract and the Court felt that the
justice of the case required that the anendnent be granted.
It would appear fromthe various cases discussed above that
an anendnment which would enable a plaintiff to nmake a claim
whi ch has become tine-barred is as a rule to be refused and
that the Court would exercise its special power to allow
such amendnent only when there be special circunstances in
the <case. The nature of those special circunstances is to
be gathered fromthose cases in which such an anendnent was
allowed. It appears to ne that
814
such special circunstances can be only when the anended
claimwas at |least intended to be nade by the plaintiff who
had given in the plaint all the necessary facts to establish
the claimbut had due to clunsy drafting not been’ able to
express hinmself clearly in the plaint and to couch his
relief in the proper legal form Such circunstances justify
an amendnent not really as a judicial concession to the
plaintiff to save himfrom any possible loss but on- the
ground that the original claim in the plaint, though
defectively stated, really anmounted to the claimsought to
be nmade by the anendnent. Looked at in. this way, the
permi ssion to amend does not in reality offend against the
law of limtation and serves the interests of justice.
At this stage | may properly refer to what was said by the
Privy Council in Ma Shwe Mya v. Maung M Hnaung(1). I'n'that
case the Privy Council had to consider whether the anmendnent
al l owed by the Judicial Comm ssioner, on appeal against the
order of the District Judge, could be allowed in ‘law or
not. It observed at p. 216
"Al'l rules of Court are nothing but provisions
intended to secure the proper admnistration
of justice, and it is therefore essential that
t hey shoul d be mde to serve and be
subordinate to that purpose, so that ful
powers of amendnent nust be enjoyed and shoul d
al ways be liberally exercised, but none the
| ess no power has yet been given to enable one
di stinct cause of action to be substituted for
anot her, nor to change, by nmeans of anmendnent,
the subject matter of the suit.
It was held that the claimafter anendment woul d be based on
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a different cause of action fromthat on which the origina
claim was based and therefore was not the real question in
controversy between the parties in that suit. To allow the
new claimwould be to go outside the provisions of O 6, r.
17, C P.C
I  may now consider whether the fact,% of the present case
are such as would justify the amendnent of the plaint sought
by the plaintiff-appellant. The plaint in the present case
gives no facts which are necessary to establish before the
plaintiff can get a decree for Rs. 65,000 or which nay
justify a decree for accounting. The schedule attached to
the tender, Annexure A, shows that different rates of
payment were agreed upon different basic, as unit of
calculation for different type of work. The plaint nowhere
B indicates the amount of work done under each category and
unl ess
(1) L.R 48 |.A 214.
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the plaintiff sets out the ambunt of work done he cannot
certainly make out any claimfor paynment to him It is said
that the anpbunt due to the plaintiff can be worked out on
accounting on the basis of the bills tendered by himand to
which the defendant ~ had not raised any objection. No
reference to such  bills has been made in the plaint.
Nothing is said in/'the plaint that the defendant had agreed
to the bills tendered. To allow the anmendnent of the plaint
woul d necessarily lead to a further request for t he
furnishing of these details about the work done and that
woul d necessarily lead to the defendants being afforded an
opportunity to put ~in_ a further witten statement in
connection wth the fresh facts which would come on the
record. In fact the anmendnment sought™ woul'd necessitate
practically a de navo trial on the question as ‘to what
amount the plaintiff is entitled from the defendant on
account of the work done. The amended claim cannot be
decreed on the facts on the record.
When the plaintiff cannot get the relief, sought to be added
as a result of the amendnment on the facts nentioned in the
plaint originally, it is clear that the cause of action for
a decree for Rs. 65,000 is different from the cause of
action on which the suit for declaration was founded. For
the suit as originally instituted the plaintiff had nerely
to prove the terns of the contract between the parties and
to show that his interpretation of these terns was the
correct one and that interpretation - justified  the
decl aration sought. A suit based on one cause of  action
cannot be allowed to be changed into a suit based on anot her
cause of action.
It cannot be said that the plaintiff intended to sue the
defendant for the recovery of Rs. 65,000 but failed to
express hinself clearly in the plaint and that therefore he
be allowed to make the plaint precise and clear in that
regard. The plaintiff knew that he could make a claim for
nmoney and in para 14 reserved the right under O 2, r.. 2
C.P.C to omt to sue in respect of that anount that be
found due upon interpretation placed by himon cl. 17 of the
t ender . This indicates that he did not intend to sue for
the amount due to him and that he anticipated the
possibility of later suing for the recovery of the anpunt
deliberately not sued for in the suit. This circunstance
also justifies the rejection of his prayer for anendnent.
The fact that the trial Court, by its judgnent, allowed
| eave under O 2, r. 2 of the Code to sue for the anpunt due
subsequently is no circunstance to justify the anendment now
sought . The omssion of the dependent to press any
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objection against the prayer of the plaintiff for |eave
under O 2, r. 2 is not such a special circunstance which
shoul d justify the amend-
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ment sought. Leave under O 2, r. 2 can be sought by the
plaintiff and can be given by the Court with respect to a
plaintiff’s not suing for certain relief arising out of the
same cause of action as subr. (3) provides that a person
entitled to nore than one relief in respect of the sane
cause of action may sue for all or any of such reliefs. But
if he omts, except with the | eave of the Court, to sue for
all such reliefs, he shall not, afterwards, sue for any
relief omtted. It has been shown above that the cause of
action for the relief of declaration was different from the
cause of action for the claimof noney. The relief for the
noney due did not arise fromthe cause of action on which
the relief for declaration was based.

I amtherefore of opinion that the High Court was right in

not allow ng  the anendnent sought by the plaintiff. The
appeal therefore fails and | would dismss it with costs.
ORDER

The appeal is allowed in accordance with the majority judg-
ment .
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