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PETI TI ONER
THE BOARD OF MANAGEMENT OF C. S. T..EDUCATI ONAL | NSTI TUTI ON &

Vs.

RESPONDENT:
A. RAGHUPATHY BHAT & ORS

DATE OF JUDGVENT: 03/ 01/ 1997

BENCH
K. RAMASVWAMY, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted.

W have heard counsel on both sides.

Thi s appeal by special |eave arises fromthe order of
the Karnataka H gh Court, made-on 18.4.1996 in C R P. Nos.
934/ 93 and 2362/93 and the order dated 5.8.1996 - in C P. Nos.
365 and 366 of 1996.

The admitted position is that the respondent was
suspended from service on 18.3.1989. Donestic enquiry was
conducted and the order of renoval was passed. A petition
was filed by the respondent against the said order before
the Tribunal constituted under Karnataka Education At, 1983.
The Tribunal on finding that the respondent was not paid the
subsi stence al l owance, set aside the order of termination
and remitted the matter for fresh enquiry. lInrevision, the
H gh Court stayed the donestic enquiry and the civi
petition was allowed by the H gh Court. Thus, this appeal by
speci al | eave.

It is not necessary for us to go into the nerits of
this matter. Rules 12(3) and 12(4) of the Rul es framed under
Karnat aka Private Educational Institutions (Discipline &
Control) Act, provide that in a case where a penalty of
di sm ssal, removal or conpulsory retirenent from service
i nposed upon an enployee is set aside in an appeal or on
review under these Rules and the case is remtted for
further inquiry or action or with any other direction or
under Rules 12(4) of the Rules is rendered void in
consequence of or by a decision of a Court of |law and the
di sciplinary authority on consideration of the circunstances
of the case, decides to hold further enquiry against himon
the allegations on which the penalty of dismssal, renoval
or compul sory retirement was originally inposed, the

enpl oyee shall be deened to have been placed under
suspensi on by the appointing authority fromthe date of the
original order of dism ssal, r enoval or conpul sory
retirement and shall continue to remmin under suspension
until further orders. Thus, it can be seen that the Rul es
provide for further enquiry to be conducted by the
disciplinary authority. It is settled law that the enpl oyee

has power to conduct enquiry afresh fromthe stage at which
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the illegality in the proceedings is found vitiating the
action. The H gh Court is, therefore, not right in
foreclosing further enquiry after uphol ding the order of the
Tribunal which has held that there is need for further
enquiry and the order of renoval was set aside because of
non- paynent of subsistence allowance. The question whet her
the order of renpbval was bad in law for non-paynent of
subsi stence allowance is left open, as it has not been
canvassed. The disciplinary authority’'s proceeding further
as a consequence of remittance of the order, is clearly
adunbr ated under Rules 12(3) or Rule 12(4), as the case may
be. It is nowwell settled by a Constitution Bench deci sion
of this Court in Mnaging Director, ECIL, Hyderabad & O's.
vs. B. Karunakar & Os. [(1993) 4 SCC 727] that as a
consequence of setting aside of order or termination or
renoval or dismssal further enquiry is required to be
undertaken from that stage. Pending enquiry, the enployee
must  be deened to be under suspension. Under these
ci rcunst ances, the ~High Court "was not right in foreclosing
the further enquiry. The appellants are directed to continue
and conplete the enquiry within a period of four nonths from
today and wuntil the final order, the respondent nust be
deenmed to be under suspension.

We are informed that the respondent has been paid a sum
of Rs.2,00,000/- (Rupees two lacs only),  pursuant to the
directions issued by the H gh Court. The said paynent will
be subject to the result of the enquiry and final order and
must be adjusted, 'as a consequence of the order of the
enquiry report towards subsistence all owance or otherw se.




