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ACT:

I ncome- Tax Act, 1922-s. 23(3)-partners in unr egi stered
partnership assessed individual ly-then as unr egi stered
part ner shi p-whet her * l.ncome- Tax O ficer exercised option to
assess individually-therefore whether second assessment on
unr egi stered partnership valid.

HEADNOTE

M P and G carried on business in several conmmodities and in
the assessment year 1954-55, the Incone-Tax O ficer brought
to tax a third share in Rs. 51,280., conputed as profits
from the business in the hands of each of the 'three,
persons. Thereafter, he called upon Mto subnmit a return of
the "income of the joint venture" on the footing that the
parties thereto constituted an unregistered firm Oh a
return being filed, despite the objection of the assessees,
the I ncone-Tax O ficer conpleted the assessnent of the three
persons to the joint venture under section 23(3) of the
| ncome- Tax Act, 1922 in the status of an unregistered firm
and conputed the income of the "joint venture" at Rs.
80, 925. An appeal to the Appellate Assistant - Conm ssioner
was di smi ssed

In second appeal, the Tribunal held that the Incone-Tax
Oficer had the option to assess the individual parties to
the joint venture, and having exercised that optioniit was
not open to the Incone-Tax Oficer thereafter to reassess
the same income collectively in the hands of the three
persons as an unregistered firm On a reference, the High
Court confirmed this view

In appeal to this Court it was contended on behalf of the
Revenue that the Income-Tax Oficer naking the first
assessment of the three persons was not inforned that they
constituted an unregistered firmand he was therefore in | aw
conpetent to assess the entity which was in truth liable to
be, assessed to tax; and in making the earlier order of
assessment he could not be deenmed to have exercised an
option which precluded himfrom assessing the income of the
three persons as an unregistered firm
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HELD : The three persons could be assessed individually or
they could be assessed collectively in the status of an
unregi stered firm the Incone-Tax O ficer could not seek to
assess one income tw ce-once in the hands of the partners
and again in the hands of the unregistered firm [221 E

The plea that the Income-Tax O ficer was not in possession
of information relying on which, if he desired, he could
have assessed the three persons collectively as an
unregi stered firmcannot be accented.

Wien the, Incone-Tax Officer assessed the three persons
separately, he unquestionably exercised an option know ng
that they had entered into a trading transaction in which
they were jointly interested. [222 E

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON Cvil Appeal No.
327 of 1965.
220
Appeal fromthe judgnent and order, dated July 4, 1962 of
the Bonmbay High Court in Inconme-tax Reference No. 46 of
1960.
A V. Viswanatha Sastri, N. D. Karkhanis, R H Dhebar and
R N. Sacht hey, for the appellant.
Bi shan Narain, B. /R L. lyengar, S. K Mhta and K L.
Mehta, for the respondent.
The Judgnent of the Court was delivered by
Shah, J. In the ‘account year  ending Novenber 6, 1953
Murl i dhar Jhawar, Pannal al Lahoti and CGovi ndbai carried on
busi ness in groundnut, cottonand cotton-seed. In the vyear
of assessnment 1954-55 the Inconme-tax O ficer, Nanded,
brought to tax a third share in Rs. 51,280 conmputed as
profits fromthe business in the hands of each of the ' three
parties, and thereafter he called upon Murlidhar to submit a
return of the "inconme of the joint venture" on the  footing
that the parties thereto constituted an unregistered firm
Murlidhar conplied wth the requisition and submtted in
Novermber 1957 a return, but later applied to withdrawit by
application dated Decenber 18, 1957.. The |ncone-tax O ficer
rejected the application for wthdrawal of return and
conpl eted the assessment of the three parties to the joint
venture wunder S. 23(3) of the Income-tax Act, 1922 in the
status of an unregistered firmand conputed the inconme  of
the joint venture at Rs. 80,925. |In appeal to the Appellate
Assi stant Conmi ssioner the order passed by the |Income-tax
Oficer was confirned. |In second appeal, the 1ncone-tax
Appel late Tribunal set aside the order of the Appellate
Assi stant Comm ssioner. The Tribunal held that the Incone-
tax O ficer had the option to assess the individual parties
to the joint venture, and he having exercised that “option it
was not open to himthereafter to reassess the same incorme-
collectively in the hands of the three parties to the joint
venture in the status of an unregistered firm But on a
concession nmade by counsel for the three parties, the
Tribunal directed that the assessnment be "rectified so as to
restore the status quo ante."
The Tribunal subnitted a statenent of the case and referred
the follow ng question to the High Court of Judicature at
Bonbay :
"Whet her on the facts and in the circunstances
of the case the assessnent of the unregistered
firmwas proper and |legal, the two partners of
this partnership
221
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having been assessed in respect of their
shar es of income from this partnership
busi ness ?"

The High Court recorded an answer in the negative. Wth
certificate granted by the High Court, this appeal has been
preferred.

Under s. 3 of the Indian Incone-tax Act, incone-tax is

charged in respect of the total incone of the previous year
of every individual, H ndu undivided famly, conpany and
| ocal authority, and of every firmand other association of
persons or the partners of the firmor the nenbers of the
associ ation individually. This Court in Conm ssioner of
I nconme-tax, U P. v. Kanpur Coal Syndicate(l) observed at p.
228 :
"The section (s. 3) expressly treats an
associ ati on ~of - persons and the individua
menbers of "an association as two distinct and
different assessable entities. On the terns
of the section the tax can be levied on either
of “the said two entities according to the
provi sions of the Act."
The sane principle woul d apply to the cases of assessnent of
partners individually of anunregistered firm The partners
may be assessed individually or they may be assessed
collectively in the status of an unregistered firm : the
I ncome-tax O ficer /cannot however seek to assess the one
i ncome twi ce-once in the hands of the partners and again in
the hands of the unregistered firm
M. Viswanat ha Sastri. for the Departnment contends that the
I ncome-tax O ficer making the first assessnent of the three
parties to the joint venture was not informed that the three
parties constituted an unregistered firmand therefore the
Income-tax O ficer was in | aw conpetent to assess the entity
which was in truth [iable to be assessed to tax, ' and in
making the earlier order of assessnent he cannot be deemned
to have exercised an option which precluded him from
assessing the income of the three parties as an unregi stered
firm It is true as pointed out by this Court in‘a recent
judgrment: Incone-tax Oficer, Award, Lucknow v. Bachula
Kapoor(2) : that in dealing with a claimmde by the |Income-
tax Oficer to assess incone into the hands of  a Hindu
undivided famly, after assessing it in the hands of the
nmenbers on the footing that the famly was severed, the
"exercise of the optionto do one or other of “the two
alternatives open to an officer assumes know edge on his
part of the existence of two alternatives". But ~on the
materials before the Court we are unable
(1) 53 I.T.R 225 :[1964] 8 S.C. R 85.
(2) [1966] 3 S.C R 68.
222
to accept the plea that the Inconme-tax Oficer was- not in
possession of information relying on which, if he desired,
he coul d have assessed the three parties collectively as an
unregistered firm There is no warrant for the assunption
which counsel for the Department asks us to nmake, that
i nformation about the true state of affairs was not with the
Income-tax O ficer when the first assessnent was made by
hi m
The transactions in various commodities were carried on by
Pannal al and CGovi ndbai who were partners of Messrs. Pur na
G nning & Pressing Factory and by Murlidhar. The |Incone-tax
Oficer had assessed the incone of the three parties
separately and added to the individual incone of each party
his or her share in the profits of the joint venture. The
Income-tax O ficer had information that the three parties,
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two of whomwere nenbers of a registered trading firm had
ef fected transactions in groundnut, cotton and cotton-seed.
Apparently returns in respect of these trading transactions
were separately made and a third share was included in the
i ndi vi dual assessnent of each of the three parties. Apart
froman association of individuals or a firm the Income-tax
Act does not recognize a collection of individuals as an
entity capabl e of being assessed to tax. The three parties
were not a registered firm and they could be assessed to
tax collectively as an association of individuals or as an
unregistered firm if the relation between them was of
partners. VWhen the Incone-tax O ficer assessed the three
parties separately he unquestionably exercised an option
knowi ng that they had entered into a trading transaction in
which they were jointly interested. The department a
authorities have not chosen to place before the Court the
returns made by the three parties, and even the orders of
assessnment.  individually nade against the three parties by
the Incomes Oficer are not before this Court. Only the
final orderof the Income-tax O ficer which directs : "Add :
Joint venture-incone with Messrs. Puna G nning and Pressing
Factory taken provisionally subject to rectification after
the assessment of thejoint-venture" is incorporated in the
order of the Appell ate Assistant Conm ssioner

It is comon ground that the assessnment made by the |ncome-
tax O ficer was not /a "provisional assessnent” within the
nmeaning of s. 23B.. It would be reasonable to hold that the
income of the three parties was assessed under s. 23(3) of
the I ncone-tax Act, for the incone was earned in_comercia
transactions in different comodities. The I ncome-t ax
Oficer in assessing the incone of the joint venture, could
not have proceeded

223

wi t hout scrutinizing the accounts and other rel evant
documentary evidence and wi thout determ ning the skares of
the three parties to the joint venture. In determning the
shares of the three parties, he had also to determne the
contractual relation which gave rise to the right to a share
in the profit. Again the order of the Income-tax Oficer
clearly indicates that he was cogni zant of the fact that the
i ncome of the joint venture was taxable collectively, but he
thought that he could in lawin the first instance make an
"assessnent provisionally" of the three parties separately
and then rectify the assessnents later. |In so holding the
Income-tax O ficer may have comitted an error of |aw, but
he does not appear to have | aboured under an ignorance of
facts. A survey of the contentions raised before the
departrmental authorities, the Tribunal and the |('H gh Court
makes that inference irresistible. The Income-tax Oficer
who nmade the assessnent under challenge did not state that
when the first assessment was made, the facts which had a
bearing on the true rel ationship between the three parties
were not placed, and it was not even argued before the
Appel | ate Assi stant Comm ssioner and the Tribunal that those
facts were not placed before the Incone-tax O ficer. The
Tri bunal held, relying upon J. C. Thakkar v. Comm ssioner of
I ncome-tax(1) and Joti Prasad Agarwal & Qthers v. Incone-tax
Oficer, B-Ward Mathura(2), that once the option is
exerci sed for assessing the individual partner and including
his share of profits in the firmin his assessnent, it is
not open to the Departnment to assess the same incone as
i ncome of the unregistered firm

The appeal therefore fails and is disnmissed with costs.
Appeal dism ssed

(1) 27 1.T.R 658.
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(2)
224

37

. T.R 107.




