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The appellants (original wit _petitioners) inport
asbestos fibre and pay Custone duty thereon wunder 'entry
25.01. 32, which reads:

M neral substances, not el sewhere specified

(1) xx XX XX
(2) Asbestos raw including fibre 40%
XX XX XX

There is no dispute in regard to the |evy of Custons duty.
The dispute is in regard to the levy on the inported
asbestos fibre of additional duty under Section 3(1) of the
Custons Tariff Act, 1975, which is gwaied hereinafter. The
appellant in GCivil Appeal No. 1354 of 1980 also mines

asbestos in India and is made liable to pay excise duty
thereon under Tariff item 22F. Which reads thus:
“"I'tem No. Description of goods Rat e of Duty
22F M neral Fibres and manufactures Fifteen percent
therefromin all in relation to ad val orem

the manuf acture of which any
process is ordinarily carried
on with the aid of power.

Expl anation : "Mneral fibres and yarn, and
manuf actures therefrom shall be deenmed to
i ncl ude :

(i) glass fibre and yarn including glass
ti ssues and gl asswool ;

(ii) asbestos fibre and yarn;

(iii) any other mneral fibre or vyarn
whet her conti nuous or otherwi se such as
sl agwool and rock wool ; and

(iv) manufactures cont ai ni ng other t han
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asbestos cenent products.”
This levy is also disputed. By the common judgnent under
appeal, the Del hi Hi gh Court dismssed the wit petitions.

The constitutionality of the inposition of excise duty
on asbestos fibre is not now di sputed.

VWhat asbestos is and how it is recovered is set out in
the judgnent wunder appeal, and it 1is not faulted on this
account. This is what it says:

Maj or producers of asbestos

are Canada and U S S.R Asbestos is

defined as general nane for the usefu

fibrous varieties of a nunber of rock

formng mnerals. The value of asbestos

ensues from the inconbustible nature of

the products fabricated fromthe various

grades of mineral fibres. (Vide Mc. G aw

H 1l Encycl opaedi e of Sci ence and

Technol ogy. Vol . ~1 (1977)  page 618).

Most ~ asbestos fibres occur. in snal

cracks in massi ve rocks and are

di fficult-to recover-e.g. a large cubic

open pit mine handles approximtely 16

tons of ore. 8 tons of waste ore and 23

tons of over-burden to produce a single

ton of asbestos. To mine chrysotile. the

ore is first blasted |oose. The larger

asbestos seans i.e. those that are

atleast 9.5 nmmw de are picked fromthe

ore after blasting and adhering rock is

renoved wth a pick. “The cesulting

chunks of ore called crudes. Wich my

contain as much as 30%water, are then

dried in preparation for the next stage

- separation into fibres. Fi bre
separation is acconplished mainly by a
series of shaki ng screens, speci a
separators call ed cycl ones, and

additional crushers or fibrizers. At
each shaking screen the liberated fibres
are sucked off by an airstream and
coll ected for grading and packaging. The
| arger pieces of ore, which are retained
by the screen are recycled for further
crushing. Snaller pieces, which pass
through the screen and are called
throughs, are sent to the next crushing
or fiberizing sequence. The extrenely

smal | pieces that fall through the
screens following the final fiberizer
are di scar ded. (Vide Encycl opaedi a

Anericans Vol . 11 (1970) page 427, 428).
Simlarly the Encycl opaedi a of
Nat ur al Chemi cal analysis, Vol . 11
gi ves the processing of asbestos fibre
as follows: -
"Asbestos fibre is recovered by open pit
or underground m ning operations. In the
open pit operation, the ore is taken
fromthe top of the deposit and in
underground nmethod, the ore is renoved
fromthe bottom of the deposit. One
i nported nethod used in underground
mning is known as block carving. In
this method, a large block of ore is
| oosened in such a way that it breaks




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

down from its owmm weight. The ore is
extracted through a network of tunnels
and carried to primary crushers which
break up the Jlarge rock chunks into
fragments. The «crushed ore falls into
bi ns and then undergoes further crushing
and drying prior to processing at the
mil. The mlling operation are
conplicated but consist of separating
the fibres fromthe rock. In the mll
the rock is crushed nore finely and
passes ores through vibrating screans
whi ch roughly separate the |oose fibre
fromthe rock. Powerful hoods, which
operate nmuch |ike vaccum cl eaners, lift
the loose fibre Ileaving the heavier
rock. This operation is repeated unti
the separation -is conplete and only
waste rock remains. The separated fibres
are then cleared and carefully graded
accordingto length. Grading is done
accordi ng to rigid i ndustria
speci fications.

BRUSSELS NOMVENCLATURE defines ashestos as

fol |l ows:

"25.23 - ASBESTOB :

Asbestos is a natural nmi-ner al
subst ance produced by the deconposition
of certain rocks. It has” a very
characteristic fibrous texture: It is
sonetines, silky in appearance and the
colour varies greatly, being wusually
white, but sonetinmes grey, greenish,
bl ue or dark brown. Its main property is
its resistance to fire and acida.

The heading applies to crude
asbestos in rock form to raw, beaten or
washed fibres, whether graded to |ength
or not, to asbestos in flakes or powder
and al so to asbestos waste. The headi ng
excludes fibre which has been further

processed (carded, dyed etc.) and
finished artioles of asbestos (heading
68. 13)".

The process by which the asbestaos
fibre is obtained is nore or less as
foll ows: -

The petitioners extract asbestos
rock fromthe mne which is in the shape
of large boulders. This asbestos rock is
put into jaw crushers and is nade into
small size of about 20-40 nm These
further rocks of 20-40 nmsize are stil
subject to further reduction in a hamrer
mll, the purpose of which is to reduce
the rock to a stage so that the fibre
could be taken away fromrock in which
it is enbedded. The asbestos fibre is
found on the rocks which contain thin
| ayer of the fibre of about an inch in
| ength of a piece of rock about the size
of a cricket ball. The petitioners have
obt ai ned permssion fromthe Collector
of Central Excise. Patna as conmmuni cated
by Assistant Collector dated Decenber
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14. 1977 to renove in bond sem finished
goods under Rule 56 (b) fromthe mining
pl ace at Roro to the factory at
Hyderabad for further processing after
the pieces of rock are brought to
Hyderabad they are crushed to smaller
size with the aid of power and the
resultant is subject to series of
screening surfaces so that the asbestos
fibre which is very nuch Ilighter is
renoved and seperated fromthe dust and
the grit. The fibre however, stil
contains rock particles and spicules.
The fibre is then pressed through a
Haricane H Il where rapidly rotating
rotors pulverise the stones and apicul es
wi t hout damaging the fibre. It is in
this process t hat ultimately the
asbestos fibre free of _all . dust and
stone particles is produced."
In Mnerals and Metals Trading Corporation of
India Ltd. vs. Union of India and ors., 1973-1 S.C.R 997,
this Court was concerned with the exigibility of the mnera
wol framto excise duty. The rel evant portion of the judgnment
is self-explanatory.
"The separating of wolframore from
the rock to nake it usable ore is a
process of selective nmining. It i's not a
manuf acturi ng process. The i nport ant
test is that the chem cal structure of
the ore should remain the sane. Wether
the ore inported is in powder or granule
formis wholly inmaterial, Wat has to
be seen is what is nmeant in
i nternational trade and in the narket by
wol f ram ore contai ni ng 60% ore nmore W3R8.
On that there is a preponderation wei ght
of authority both of experts and books
and of witings on the subject which
show that wol fram ore when detached and
taken out fromthe rock in which it is
enbedded either by crushing the rock and
sorting out pieces of wolfram or by
waeni ng or nagnetic separation and ot her
simlar and necessary process it becones
a concentrate but does not cease to be
ore. Unless the ore is roasted or
treated with any chemical it cannot be
cl assed as processed."
W are satisfied upon the material placed before us, as
indicated in the judgnment under appeal quated above, that
all that the appellants in Cvil Appeal 1354 of 1980 do is
to separate the asbestos fibre fromthe rock in whichit is
enbedded by manuel and mechani cal nmeans. The asbestos fibre
that is so renobved fromthe parent rock is in every respect
the esbestos that was enbedded in it. No process of
manufacture can be said to have been enployed by the
appellants nor is a newor a distinct comodity realised
therefrom
In Moti Laminates Pvt. Ltd. vs. Collector of
Gentral Exoise, 1006 (70) E L. T. 241 (S.C), this Court
sai d:
"6. The duty of excise is
| evi abl e under Entry 84 of List 1 of the
VI1th Schedul e on goods manuf actured, or
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produced. That is why the charge under
Section 3 of the Act is on all,
' Exci sabl e goods’ , ' produced or
manuf actured’ . The expression 'excisable
goods’ has been defined by clause (d) of
Section 2 to nmean, 'goods’ specified in
the Schedul e. The scheme in the Schedul e
isto divide the goods in tw broad
categories - one, for which rates are
nmentioned under different entry and
other the, residuary. By this nethod al

goods are excisable either under the
specific or the residuary entry. The
word ' goods’ has not been defined in the
Act. But it has to be understood in the
sense it has been wusedin Entry 84 of
the Schedule. ~ That is why Section 3

| evies duty on all excisable goods
nmentioned in the Schedul e provided they
are pr oduced and manuf act ur ed.

Therefore, where the goods are specified
in the Schedul e they are exci sabl e coods
but whether such goods can be subjected
to duty would depend on whether " they
were produced/ or manufactured by the
person on whomduty is proposed to be
| evied. The expression 'produced or
manuf actured’ ‘has further been expl ai ned
by this Court to nean that the goods so
produced nust satisfy “the test of
mar ket ablity. Consequently it is always
open to an assessee to prove that even
though the goods in which "he was
carrying on busi ness were  exciseble
goods being mentioned in_the Schedule
but they could not be subjected to duty
as they were not goods either because
they were not produced or manufactured
by it or if they had been produced or
manuf actured they were not marketed or
capabl e of being marketed."
It al so said:
"The tariff schedule by placing the
goods in specific and general category
does not alter the basic character of
leviability. The duty is attracted not
because an article is covered in any of
the itens or it falls in residuary
category but it nust further have been
produced or manufactured and it is
capabl e of bei ng brought and sold."
Assuming that Tariff item 22F. Wen
"asbestos fibre and yarn", covers asbestos
been separated from its parent rock

ai opanmenti oned, such ashbestos fibre is not the result of a

process of manufacture, it is not a new a
identifiable article and it is, therefore,
exci se duty.

VWhat all the appellants inport is, it i
asbestos fibre that has been separated from
in the manner aforenentioned.

The | earned Additional Solicitor Cenera

it refers to
fibre that has
in the manner

nd commercially
not liable to

s not di sputed,
its parent rock

subm tted that

the asbestos fibre inported by the appellants was exigible
to additional duty regardless of the fact that it was not

the result of manufacture and, therefore,

not exigible to
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excise duty. He placed reliance in this behalf wupon this
court’s judgnent in Khandel wal Metal & Engi neering Wrks and
another etc. vs. Union of India and others. (1985) Suppl. 1
SCR 750. There is no doubt that this judgnment, delivered by
a bench of three |earned Judges, is of great assistance to
the case of the Revenue.

In the case of Khandel wal Metal & Engineering Wrks the
appel l ants carried on the business of inporting orsss scrap
They contended that the additional duty was in the nature of
counter-vailing duty, and it could not be levied on brass
scrap because the brass scrap, which consisted of damaged
articles like taps and pipes, was not manuractured in India
or el sewhere. The bench noticed that Beation O (15) of the
Custons Act, 1982, defined "duty" to nean a duty of Custons
| evi abl e under the Act, Chapter V of the Custons Act
contai ned provisions for the levy of, and exenption from
Custons duties. By Section 12(1), "except as otherw se
provided in the Act ~or in any law for the tine being in
force". duties of Custons were leviable at such rates as
m ght be " specified under the Custons Tariff Act, 1975, or
under any  other law for the tinme being in force, on goods
inmported into or exported fromlindia. Section 2 of the
Customs Tariff Act stated that the rates at which duties of
Custons woul d be | evied under the Custons Act were specified
in the First and Second Schedul e of the Tariff Act. Section
3 of the Tariff Act dealt with the levy of additional duty
equal to excise duty.

Sub-section (1) of Section 3 and the Explanation to
that section read thus!

"Levy of ~additional duty equa

to excise duty. (1) Any article which'is

inmported into India shall, in addition

be liable to a duty (hereafterin this

section referred to as the -additiona

duty) equal to the excise duty for the

time being leviable on a like article if

produced or manufactured in India and if

such excise duty on a like ~article is

| evi abl e at any percentage of its val ue,

the additional duty to whi ch t he

inmported article shall be so liable

shall be calculated at that percentage

of the value of the inported article.

Expl anat i on- In this section t he
expression "the excise duty for the tine
being leviable on a like article if

produced or manufactured in India" means

the excise duty for the time being in

force which would be leviable on a live

article if produced or nanufactured in

India or, if a Ilike article is not so

produced or nmanufactured which woul d be

| eviable on the class or description of

article to which the inported article

bel ongs, and where such duty is |leviable

at different rates, the highest duty."

The first question which the bench was required to
examne related to the true nature of the duty mantioned in
Section 3(1) of the Tariff Act. The bench said that it had
to be appreciated at the threshold that the charging section
was Section 12 of the Custons Act and not Section 3(1) of
the Tariff Act. Section 12 of the Custons Act incorporated
the different ingredients enbodied in the concept of a
fiscal inposition. It levied a charge, it indicated the
taxabl e event, which was the inmport or export of goods, and
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it indicated the rate of the | evy, which was such "as may be
speci fied under the Custons Tariff Act, 1975." Section 2 of
the Tariff Act laid down that "the rates at which the duties
of Customs shall be Ilevied under the Custonms Act are
specified in the First or Second Schedules". The |evy
specified in Section 3(1) of the Tariff Act was a
suppi enentary |levy in enhancenent of the |evy charged by
Section 12 of the Custons Act and with a different basis
constituting the neasure of the inpost. In other words. the
schene enmbodied in Section 12 was anplified by what was
provided in Section 3(1). The Customs duty charged under
Section 12 was extended by an additional duty confined to
inmported articles in the neasure set forth in Section 3(1).
Thus, the additional duty which was nentioned in Section
3(1) of the Tariff Act was not in the nature of a
countervailing duty.” Counsel. for the appellants relied
strongly on the objects  and Reasons of Section 3 of the
Tariff Act in support” of the contention that the said
section was a charging section and i nmposed a countervailing
duty. The Statenent of Objects and Reasons read:

"Clause 3 provides for the 'levy of

additional duty on an inported article

to counterbal ance the exci se duty

| eviable on the 1ike article made

i ndi genously, 'or ~on the indigenous raw

materials, components or ingredients

which go into the making of the like

i ndi genous article. Thi s provi si on
corresponds to section 2-A of the
exi sting Act, and is necessary to
saf eguard the interests of the

manuf acturers in India."
The Statenent of Objects and Reasons, the bench said, |ent
prima facle support to the contention of 'the appellants but,
in the absence of any anmbiguity in the wording of Section
3(1), the additional duty referred to therein could not be
treated as countervalling duty (not could Section 3 be
regarded as a charging section nerely because the
Statenment said that it "provides. for the |levy". ‘Having
concluded that Section 3(1) of the Tariff Act was not a
charging section and that the additions duty which it spoke
of was not a countervalling duty, the bench went on to
consider the contention of the appellants that the  brass
scrap inported by them was not produced or manufactured in
India because the damaged articles of brass whi ch
constituted brass scrap were not only incapable of being
manuf actured but were, in fact not manufactured. According
to learned counsel for the appellants, the basic postul ate
underlying the levy of duty under Section 3(1) of the Tariff
Act was that there were indigenous goods belonging to the
class of goods which were inported which were chargeable to
excise duty. The illustrations he gave were the inport of
live animals, live trees, burnt up cables, broken glass or
fused bul bs. The argunent was that there was and coul d be no
additional duty on these goods, if inported, because they
could not be and were not nmanufactured. To put it in one
sentence, the argument was that if indi genous goods sinilar
to those which were inmported did not suffer excise duty for
the reason that they were not nmanufactured, the charge
| evi abl e under Section 3(1). At the Tariff Act was not
attracted. The bench rejected the argunment. |In the first
place, it said. Sections 2 and 3(1) of the Tariff Act were
not charging sections; the charging section was Section 12
of the Custonms Act. The taxable event was not the
manuf acture of goods. Under Section 3(1) of the Tariff Act,
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"the excise duty for the tinme being leviable on a Ilike
article if produced or nmanufactured in India" was only the
nmeasure of the duty leviable on the inported article.
Section 3(1) did not require that the inported article
should be such as was capable of being produced or
manufactured in India. The assunption had to be that an
article inported into India could be pr oduced of
manufactured in |India and, upon that basis, the duty had to
be determ ned under Section 3(1). The bench said:

"Any doubt on this point is resolved by

the Explanation to section 3(1) of the

Tariff Act. The Explanation furnishes a

dictionary for the interpretation of

section 3(1) and provides a clue to its

under st andi ng. The Explanati on provides

in so many words that the expression

"excise duty for the tine being leviable

on a like article i f produced of

manufactured in India" neans "the excise

duty for the tinme being in force which

woul'd be ~Teviable on” a like article if

produced or manuf act ured in I ndi a
N ST A The

Expl anati on even goes further and
provides that/ if-a Ilike article is not

so produced or manufactured, then, the

duty | eviable neans the duty which would

be leviable on'the class or description

of articles to which the  inported

article belongs.  These provisions |eave

no doubt that the duty referred toin

Section 3(1) of the Tariff Act does not

bear any nexue which (sic) the nature

and quality of the goods inportedinto

india."

The bench then considered the matter froma different
poi nt of view and found that the brass scrap inported by the
appel l ants canme into existence as waste or rejected artiol es
during the prooess of manufacture and, therefore, it was, in
any event, liable to excise duty and, therefore, to
addi ti onal duty under Section 3(1) of the Tariff Act.

We have sone difficulty in construing the Explanation
to Section 3(1) of the Tariff Act in the manner adopted in
the case of Khandelwal Metal & Engineering W rks. The
difficulty arises when the article which is inported has not
been produced or manufactured. The Expl anation says that the
expression "excise duty for the tine being leviable on a
like article if produced or nmanufactured in India"” in
Section 3(1) nmeans the excise duty that "woul d be | evi abl e
on the class or description of article to which the inported
article belongs". Excise duty is leviable on the class or
description of article to which the inported article bel ongs
if articles of that <class or description are exigible to
exci se duty, having undergone production or manufacture. |If
they have not undergone production or manufacture they are
not exigible to excise duty. Articles of that <class or
description of goods when inported are, then, not liable to
additional duty. The assunption wunderlying the Explanation
to Section 3(1) would appear to be that an inported article
which is the result of production of manufacture can be
produced or nanufactured in India; the enphasis in the
assunption is on the words "in India“. In other words, if
the inmported article is the result of production of
manuf acture, it rmust be assumed that it can be produced or
manufactured in India. In this context the Statenent of
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hjects and Reasons is relevant. It says that the |evy of
additional duty on an inported article is provided for to
count erbal ance the excise duty leviable on the like article
made i ndi genously.

It may also be reconsidered why, insofar as additiona
duty is concerned, Section 3 of the Tariff Act is not the
charging section. It provides for the levy, nanely,
additional duty; it provides for the taxable event, which is
the inport of goods that have been produced or nanufactured;
and it sets out the neasure of the duty, which is the excise
duty on the indigenously produced or rmade equival ant
article. The Statenment of Objects and Reasons is meani ngfu
in the context because it says that Section 3 "provides for
the levy of additional duty........... "

We are, therefore, of the view that the decision in the
case of Khandelwal Metal & Engineering Wirks requires the
consi deration of _a l|arger bench. The papers and proceedi ngs
shal |l be placed before the Hon"ble the Chief Justice for
appropriate adm nistrative directions.




