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SANTOSH HEGDE, J.

The appel l ant by way of special |eave petition is challenging the
j udgrment of the High Court of Karnataka whereby the H gh Court
di smssed the wit appeal filed by the appellant-corporation confirmng the
judgrment of the |earned single Judge as well as the award of the Additiona
Labour Court Hubli 'whereby the appellant-corporation was directed to
reinstate the respondent in service wth full back wages and continuity of
service and other | consequenti al benefits.  Brief facts necessary for the
di sposal of the case are as foll ows:-

The respondent was working as a conductor in the Chikodi depot of
the appell ant-corporation. On 31st May 1999 when the bus in which he was
on duty returned back to the depot after its trip from Haragiri to Chikodi on
a surprise check he was found be in possession of . unaccount ed noney of
Rs.93/- over and above the anmount equivalent tothe tickets issued by
him Under Regul ation applicable to the respondent, the respondent was
not to carry nore than Rs.5/- as his personal noney while on duty so as to
obvi at e the defence of the delinquent conductors that the excess nobney
was their personal noney. Basing on these facts /'the appellant drew an
inference that this excess amount of Rs.93/- was 'the anmount collected by
the respondent fromthe passengers wthout issuing any tickets or issuing
tickets of |esser denomination than that was issued. On the said
i nvestigation report , the departmental enquiry was instituted against the
respondent and having found gquilty of the said charge, the disciplinary
authority awarded the punishnent of dism ssal

Bei ng aggrieved by the said order, respondent preferred a claim
before the Additional Labour Court, Hubli- praying for settingaside the
order of disnissal and for reinstatenent with consequential benefits. . The
Labour Court after hearing the parties concerned cane to the conclusion
that the inquiry conducted by the managenent was fair and proper
However, it cane to the conclusion that the only charge against the
respondent was being in possession of Rs.93/- which was in excess of ' the
sal e of tickets, no presunption could be drawn'-that it was on anount
received by non-issuance of tickets to passengers. It held that the
corporation ought to have exam ned the passengers fromwhom such
amount was coll ected without issuing tickets or issuing tickets of |esser
denom nation. Since, the same was not done, the Labour Court cane to
the conclusion that the order of dismssal was wuncalled for and as also
hi ghly disproportionate conpared with the smallness of the anopunt.

Hence, it nmade the award directing the reinstatenent of the respondent with
full back wages and continuity of service and other consequential benefits.
As stated above, aggrieved corporation preferred a wit petition
before the H gh Court of Karnataka. The | earned single Judge who heard
the wit petition agreed with the Labour Court that since the corporation
failed to exam ne the passengers from whomthe said excess anpbunt was
coll ected, the charge of non-issuance of tickets or issuance of tickets of
| esser denom nation could not be upheld. The |earned single Judge also
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agreed with the Labour Court that the punishnent awarded was al so
excessi ve however it thought fit to reduce the back wages to 75% as
conpared to the full back wages awarded by the Labour Court.

On appeal filed agai nst the said judgnent before the Division
Bench of the High Court of Karnataka came to be disnm ssed by the Division
Bench on two grounds firstly it held that there was a delay of 16 days in
preferring the appeal. However, the court observed that it would have
certainly condoned the said delay had there been any nmerit in the appeal
Havi ng said so the Division Bench held that they do not find any merit in
the appeal and agreed with the single Judge that the order of reinstatenent
with reduced back wages was a just order.

In this appeal, the Shri R S. Hegde | earned counsel appearing for the
appel | ant corporation contended that the Labour Court having cone to the
conclusion that the inquiry was just and fair could not have cone to the
conclusion that it was necessary for the corporation to have exam ned the
passengers for the purpose of establishing its charge against the respondent.
He al so contended that the corporation had produced before the Labour
Court a list of prior - such m sconduct commtted by the respondent on
simlar charges. A copy of the said list is annexed to this appeal as annexure
P-1 wherein it is noticed the respondent prior to the order of dismssal in
this case was charged nunber of times for offences of non-issuance of
tickets or issuance of tickets of |esser denomination and collecting the
correct fare fromthe passengers and not remtting the same to the
corporation. The list shows for the above said offences the respondent has
been gi ven vari ous / punishrments i ncluding censure, reprimnd, fine,
st oppage of increnent etc. Learned counsel « also submtted that the view of
the Labour Court and the |earned single Judge that the m sconduct alleged
agai nst the respondent could only be established by the exam nation of
passengers is inpracticable because as in the present cse and quite often the
m sconduct comes intolight only when the vehicle cones back to the
depot after dropping the passengers and at the tine of depositing the
collection for the day if surprise check is nmade at that tinme and such
m sconduct is detected and it is next to-inpossible for the corporation to
trace the passengers and bring thembefore the inquiry officer to establish
their case that is why the corporation has from its regulation made it
mandat ory that the conductor shouldat no point of tinme carry nore than
Rs.5/- as their personal noney and if they are found in excess of that sane

will indicate that the excess nobney in question was collected by non-
i ssuance of tickets or issuance of tickets of lesser denomination. In such
circunmstances, it was not necessary or possible for the appellant-

corporation to have exam ned the passengers to establish the guilt of the
respondent. He also submitted that the finding of the Labour Court and the
| earned single Judge that the punishnent is disproportionate to the

m sconduct is wholly msconceived. Learned counsel relied on a judgnent

of this Court in support of this contention of his in the case of Karnataka
State Road Transport Corpn. Vs. B.S. Hullikatti { (2001) 2 SCC'574}. That

was al so a case where a conductor concerned had comitted simlar

m sconduct 36 times prior to the tine he was found guilty and beari ng 't hat
fact in mnd this Court held thus:-

"Be that as it nmay , the principle of res‘ipsa |oquitur,
nanely, the facts speak for thenselves, is clearly
applicable in the instant case. Charging 50 paise per
ticket nore from as many as 35 passengers could
only be to get financial benefit, by the Conductor.
This act was either di shonest or was so grossly
negligent that the respondent was not fit to be retained
as a Conductor because such action or inaction of his
is bound to result in financial |oss to the appellant
corporation.”

On the above basis, the Court came to the conclusion that the order of
di smi ssal should have been set aside. In our opinion, the facts of the above
case and the law laid dowmn therein applies to the facts of the present case
al so.
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The fact the respondent was carrying Rs.93/- in excess of the anpunt
is a fact proved. This itself is a msconduct over and above that the
courts below ought not to have insisted on exam nation of the passengers.
Since the respondent did not have any explanation for having carried the
sai d excess anmount, this omssion alsois was sufficient to hold the
respondent guilty.

This Court in the case of State of Haryana & Anr. vs. Rattan Singh
{ (1977) 2 SCC 491 which is also a case arising out of non-issuance of
ticket by a conductor held thus:-

"In a domestic enquiry all the strict and

sophi sticated rul es of Evidence Act may not

apply. Al materials which are logically probative
for a prudent mnd are perm ssible, though
departrental authorities and Administrative

Tri bunal s nmust be careful -in evaluating such
material and should not glibly swallow what is
strictly speaking not rel evant under the Evidence
Act. The essence of judicial approach is

obj ectivity, exclusion of extraneous materials or
consi derations, and observance of rules of natura
justice. Fair play is the basis and if perversity or
arbitrariness, bias ~or surrender of independence
of judgnent, vitiate the conclusion reached, such a
finding, even of a donestic tribunal , cannot be
held to be good. The sinple point in all these
cases is, was there some evidence or was there

no evi dence -- not \in the sense of the technica

rul es governing Court proceedings but in a fair
conmonsense way as nmen_of understandi ng and
worldly wisdom will accept. ~Sufficiency of
evidence in proof of the finding by a donestic
tribunal is beyond scrutiny by court, while
absence of any evidence in support of the finding
is an error of |aw apparent on the record and the
court can interfere with the finding.

In the present case , evidence of the
i nspector is sone evidence which has relevance
to the charge and the courts bel ow had
m sdirected thenselves in insisting on the
evi dence of ticketl ess passengers. Also nerely
because the statements were not recorded, the
order for termnation cannot be invalid. In fact,
the inspector tried to get their statenments but the
passengers declined. Further , it was not for the
court but the tribunal to assess the evidence of the
conductor. ™

Fromthe above it is clear once a domestic tribunal based on
evidence cones to a particular conclusion normally it is not open to the
appel l ate tribunals and courts to substitute their subjective opinion in the
pl ace of the one arrived at by the domestic tribunal. ‘In the present case,
there is evidence of the inspector who checked the bus which establishes
the m sconduct of the respondent. The donestic tribunal accepted that
evi dence and found the respondent guilty. But the courts bel ow
m sdirected thenselves in insisting on the evidence of the ticketless
passengers to reject the said finding which, in our opinion, as held by this
Court in the case of Rattan Singh (supra) is not a condition precedent.
We may herein note that the judgnment of this Court in Rattan Singh’s
(supra) has since been followed by this Court in Devendra Swany Vs.

Kar nat aka State Road Transport Corporation { (2002) 9 SCC 644}.

Since the only ground on which the finding of the domestic tribuna
has been set aside being the ground that concerned passengers are not
examined or their statement were not recorded, in spite of there being




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 4

other material to establish the m sconduct of the respondent, we are of the
opi nion, the courts bel ow have erred in allowing the «claimof the
respondent. In our opinion, the ratio laid down in the above case of Rattan
Singh (supra) applies squarely to the facts of this case.
In the instant case al so there is the evidence of the inspector who
conduct ed the checki ng which establishes the m sconduct of the respondent
based on which a finding was given that the respondent was guilty of the
m sconduct alleged. Based on the said finding, the disciplinary authority
has puni shed the respondent by an order of disnissal. But the Labour
Court, and the learned single Judge rejected the said finding and set aside the
puni shment i nposed solely on the ground that the evidence of the
passengers concerned was not adduced and their statements were not
recorded by the inspector which as stated in the Rattan Singh’s case is not a
condition precedent. Therefore, we are of the opinion that the courts bel ow
have erred in interfering with the finding of fact on an erroneous basis.
Conming to the question of quantum of punishnent, one should bear in
mnd the fact that it is not the amount of nobney m sappropri ated that
becomes a primary factor for awardi ng puni shment, on the contrary, it is
the |l oss of confidence which is the primary factor to be taken into
consi deration. |n our opinion, when a person is found guilty of
m sappropriating corporation’s fund, there is nothing wong in the
corporation |osing confidenceor faith in such a person and awarding a
puni shrent of di sm ssal
This Court in the case of B.S. Hullikatti (supra) held ina simlar
circunstances that the act was either dishonest or was so grossly negligent
that the respondent therein was not fit" to be retained as a conductor. It also
held that in such cases there is no place for generosity or msplaced
synmpathy on the part of the judicial forunms  and thereby interfere with the
guant um of puni shnent.
As not ed above, the Division Bench of the H gh Court did not
di smss the petition on the ground of delay but held it is not worthwhile
condoni ng the delay because there was no nerit in the appeal. Since, we
have cone to the conclusion that the findings of the Labour Court and that
of the Ilearned single Judge are unsustainable in law, the finding of the
Division Bench also is liable to be set aside.
For the reasons stated above, this appeal succeeds. Inpugned orders
are set aside. W restore the dismssal order made by the disciplinary
aut hority agai nst the respondent herein. The appeal is allowed accordingly.




