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1. In all these appeals comon points of |aw are invol ved
and therefore they are disposed of by a common judgnent.

2. The dispute in each case i s whether the anopunt received
by encashing the earned | eave isa part of "basic wage" under
Section 2(b) of the Enployees’ Provident Fund and

M scel | aneous Provisions Act, 1952 (in short the 'Act’)
requiring pro rata enployer’s contribution. In each case the
Regi onal Provi dent Fund Conmi ssioner (in short the

" Commi ssioner’) held that the anpbunt received on encashnent

of earned | eave has to be reckoned for the purpose of Section
2(b) of the Act. Accordingly, demands were raised. Appeal was
preferred before the Enpl oyees Provident Fund Appel l'ate
Tribunal (in short the 'Tribunal”™) which held that it is not-a
part of basic wages. However, it was observed that a different
vi ew was taken by the Bonbay H gh Court and, therefore, the
respondent in the appeals i.e. the Comm ssioner should take

up the matter before the Karnataka Hi gh Court. Accordingly,
Wit Petitions were filed before the Karnataka H gh Court. A

| earned Single Judge allowed the Wit Petitions and set aside
the i npugned orders. The present appellant preferred Wit
Appeal s before the Karnataka H gh Court which cane to be

di sm ssed by the comon inpugned judgnent.

3. Learned counsel for the appellant pointed out that the
i mpugned judgnent cannot be sustained as it nerely followed
the judgnent of the Bombay High Court in H ndustan Lever

Enpl oyees’ Union v. Regional Provident Fund Conmi ssioner

and Anr. (1995 (2) LLJ. 279). It is pointed out that different
vi ew has been taken by the Madras H gh Court in Thiru

Arooran Sugar Ltd. and Ors. v. Assistant Provident Fund
Conmi ssi oner, Enpl oyees Provident Funds Organi sation and
connect ed cases di sposed of by judgnent dated 12.10.2007. It
is subnmitted that the controversy was settled |ong back in
Bridge & Roof Co. (India) Ltd. v. Union of India (1963 (2) SCR
978) which was followed in Jay Engi neering Wrks Ltd. and
Os. v. Union of India and Ors. (1963 (3) SCR 995); and the
concept of beneficial legislation is msplaced philanthropy
where the statutes and principles underlying it are clear and
the question is no | onger res integra.
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4, Learned counsel for the respondent on the other hand
submitted that even applying Bridge Roof’'s case (supra) the
vi ew taken by the Bonbay Hi gh Court and the Karnataka Hi gh
Court in the present inpugned judgment reflects the correct
position in | aw.

5. Sections 2(b) and 6 of the Act read as follows:
"2(b) "Basic wages" neans all enol unents which

are earned by an enpl oyee while on duty or on | eave

or on holidays with wages in either case in

accordance with the terms of the contract of

enpl oyment and which are paid or payable in cash

to him but does not include-

(i) the cash val ue of any food concession

(ii) any dearness al lowance (that is to say, all cash
payments by whatever nane called paid to any

enpl oyee on account-of a rise in the cost of living),
house rent al |l owance, overtine all owance, bonus,

comm ssion__orany other simlar allowance payabl e

to the enployee in respect of his enploynment or of

wor k done in such enploynent;

(iii) any presents made by the enpl oyer

6. Contributions and matters whi ch nay be

provided for in the Scheme-

The contribution which shall be paid by the

enpl oyer to the Fund shall eight and one-third per
cent of the basic wages dearness all owances and
retaining allowance (if any) for the tine being
payabl e to each of the enpl oyees (whether enpl oyed
by himdirectly or by or through a contractor) and
the enpl oyees’ contribution shall be equal to the
contribution payable by the empl oyer in respect of
himand may if any enpl oyee so desires and if the
Schene nakes provision therefore be an anount

not exceedi ng eight and one-third per cent of his
basi c wages dearness al |l owances and retaini ng

al l owance (if any) subject to the condition that the
enpl oyer shall not be under an obligation to pay

any contribution over and above his contribution
payabl e under this section

Provided that in its application to any establi shnent
or class of establishments which the Centra
CGovernment after making such inquiry as it deens

fit may by notification in the Oficial Gazette specify
this section shall be subject to the nodification that
for the words "eight and one-third per cent" at both
the places where they occur the words "ten per cent"
shal | be substituted:

Provi ded further that where the anpbunt of any
contribution payabl e under this Act involves a
fraction of a rupee the Schenme may provide for the
roundi ng of f of such fraction to the nearest rupee
hal f of a rupee or quarter to a rupee.

Expl anation 1: For the purposes of this section
dear ness al | owance shall be deened to include al so
the cash value of any food concession allowed to the

enpl oyee.

Expl anation 2: For the purposes of this section
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retai ning allowance neans an al | owance payabl e for
the tinme being to an enpl oyee of any factory or
ot her establishnent during any period in which the
establishnment is not working for retaining his

services."
6. In Bridge Roof’s case (supra) it was inter-alia observed as
fol |l ows:

"8. The mmin question therefore that falls for
decision is as to which of these two riva
contentions is in consonance with s. 2(b).
There is no doubt that "basic wages" as defined
therein neans all enolunments which are

earned by an enpl oyee while on duty or on

| eave with wages in accordance with the termns
of the contract of enploynent and which are
pai d or payable in-cash. If there were no
exceptions to thi's definition, there would have
been no difficulty in holding that production
bonus whatever be its nature woul d be

i ncluded within these ternms. The difficulty,
however, arises because the definition also
provides that certainthings will not be
included in the term "basic wages", and these
are contained in three clauses. The first clause
nentions the cash value of any food

concession while the third clause nentions

that presents made by the enpl oyer. The fact
that the exceptions contain even presents

made by the enpl oyer shows that though the
definition nentions all enoluments which are
earned in accordance with the ternms of the
contract of enploynment, care was taken to
exclude presents which would ordinarily not

be earned in accordance with the ternms of the
contract of enployment. Simlarly, though the
definition includes "all enolunents" which are
pai d or payable in cash, the exception excludes
the cash value of any food concession, which

in any case was not payable in cash. The
exceptions therefore do not seemto follow any
| ogi cal pattern which would be in consonance
with the main definition.

9. Then we conme to clause (ii). It excludes
dear ness al | owance, house-rent all owance,
overtinme all owance, bonus, conmission or any
other simlar allowance payable to the

enpl oyee in respect of his enploynent or of
wor k done in such enploynent. This exception
suggests that even though the nain part of the
definition includes all enoluments which are
earned in accordance with the terns of the
contract of employment, certain paynents

which are in fact the price of |abour and
earned in accordance with the terns of the
contract of enployment are excluded fromthe
main part of the definition of "basic wages". It
i s undeni abl e that the exceptions contained in
clause (ii) refer to payments which are earned
by an enpl oyee in accordance with the terns

of his contract of enploynent. It was admtted
by counsel on both sides before us that it was
difficult to find any one basis for the
exceptions contained in the three clauses. It is
cl ear however fromclause (ii) that fromthe
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definition of the word "basic wages" certain
ear ni ngs were excl uded, though they nust be
earned by enpl oyees in accordance with the
ternms of the contract of enployment. Having

excl uded "dearness all owance" fromthe
definition of "basic wages", s. 6 then provides
for inclusion of dearness allowance for

purposes of contribution. But that is clearly
the result of the specific provisionins. 6

whi ch | ays down that contribution shall be 6-
1/ 4 per centum of the basic wages, dearness

al  owance and retaining allowance (if any). W
nust therefore try to discover sone basis for
the exclusion in clause (ii) as also the inclusion
of dearness allowance and retaining all owance
(for any) ins. 6. It seens that the basis of
inclusion in s. 6 and exclusion.in clause (ii) is
that whatever is payable in all concerns and is
ear ned by al | permanent enpl oyees is included
for the purpose, of contribution under s. 6, but
what ever is not payable by all concerns or may
not be earned by all enployees of a concern is
excluded for the purpose of contribution.

Dear ness al |l onance (for exanples is payable in
all concerns either asan addition to basic
wages or as a part of consolidated wages where
a concern does not have separate dearness

al |l owance and basic wages. Sinilarly, Tretaining
al  owance is payable to all pernmanent

enpl oyees in all seasonal factories |ike sugar
factories and is therefore included in s. 6; but
house-rent allowance is not paid in nany
concerns and sonetines in the same concern

it is paid to some enpl oyees but not to others,
for the theory is that house-rent is included in
the paynment of basic wages plus dearness

al | owance or consol i dated wages. Therefore,
house-rent al |l owance which nmay not be

payable to all enployees of a concern and

which is certainly not paid by all concern is
taken out of the definition of "basic wages",
even though the basis of paynent of house-

rent allowance where it is paid is the contract
of enploynent. Simlarly, overtinme allowance
though it is generally in force in all concerns is
not earned by all enployees of a concern. It is
al so earned in accordance with the terns of

the contract of enployment; but because it

may not be earned by all enployees of a

concern it is excluded from "basi c wages".
Simlarly, conmssion or any other sinilar

all owance is excluded fromthe definition of
"basi c wages" for conm ssion and ot her

al  owances are not necessarily to be found in
all concerns; nor are they necessarily earned
by all enpl oyees of the sane concern, though
where they exist they are earned in accordance
with the ternms of the contract of enploynent.

It seens therefore that the basis for the
exclusion in clause (ii) of the exceptions in s.
2(b) is that all that is not earned in al
concerns or by all enployees of concern is
excluded from basic wages. To this the

excl usion of dearness allowance in clause (ii) is
an exception. But that exception has been
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corrected by including dearness all owance in

s. 6 for the purpose of contribution. Dearness

al |l owance which is an exception in the
definition of "basic wages", is included for the
propose of contribution by s. 6 and the rea
exceptions therefore in clause (ii) are the other
exceptions besi de dearness all owance, which

has been included through s. 6.

7. Simlarly in Jay Engineering s case (supra) it was
observed as foll ows:

"9. Finally, it was urged that even if the
paynment for production between the quota and
the normis not production bonus which can
be taken out of definition of basic wages in the
Act, it should be treated as paynent in the
nature of "other simlar allowance" appearing
ins. 2(b)(ii). W are of opinion that this
paynment for work done between the quota and
the norm'cannot be treated as any "ot her
simlar allowance". The allowances menti oned
in the rel evant clause are dearness all owance,
house-rent all owance, “overtine all owance,
bonus, and conmi ssion. Any "other simlar
al | owance", must be of the same kind. The
payment in this case for production between
the quota and the norm has nothing of the
nature of an allowance, it is a straight
paynment for the daily work and nust be
i ncluded in the words defining basic wage i.e.,
"all enolunents which are earned by an
enpl oyee while on duty or on | eave wth wages
in accordance with ternms of the contract of
enpl oyment .

10. In the view we have taken of the schene in
this case, the petition succeeds partly. W
direct that the petition of the paynent which is
nmade by the petitioner for production above

the "nornmi woul d be production bonus and

woul d be covered by the judgnment of this

Court in Bridge and Roof Company, but that
portion of the paynent which is made by
petitioner for production up to the quota as
wel | as production between the "quota" and the
"norm' is basic wage within the meani ng of

that termin the Act. The petition is therefore
partially allowed as indicated above. In the
circunst ances we pass no order as to costs."

8. It is to be noted that in the case before the Bonbay Hi gh
Court the factual scenario was sonewhat peculiar. There the

enpl oyer was including the amobunt of |eave encashnent as

emol uments for the purpose of cal culating provident fund

dues fromthe enployer as well as enployee’ s contribution

When t he Enpl oyees’ Union took up the issue to the

Conmi ssioner it was inforned that the provision does not

provi de for deduction of provident fund on | eave encashnent.

9. On the strength of the letter dated 3.7.1991 of the
Conmi ssi oner, Hindustan Lever Ltd. decided to nake

provision for deduction. It was this direction of the departnent
whi ch was chal |l enged by the Union. In this context the Hi gh
Court has held that the Conmissioner’s letter/circular was
illegal and | eave encashnent dues should be included for
provident fund contribution. In fact it was the understanding




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of

6

of the parties over the period that |eave encashment will be
i ncluded in the wages.

10. The basic principles as laid down in Bridge Roof’s case
(supra) on a conbined readi ng of Sections 2(b) and 6 are as
fol | ows:

(a) Where the wage is universally, necessarily and
ordinarily paid to all across the board such

enmol uments are basi c wages.

(b) Where the paynent is available to be specially paid
to those who avail of the opportunity is not basic

wages. By way of exanple it was held that overtine

al  owance, though it is generally in force in al

concerns is not earned by all enployees of a

concern. It is also earned in accordance with the

terns of the contract of enploynent but because it

may not be earned by all enpl oyees of a concern, it

i s excluded from basi ¢ wages.

(c) Conversely, any payment by way of a specia

i ncentive or work is not basic wages.

11. In TI Cycles of India, Arbattur v. MK CGurumani and
Ors. (2001 (7) SCC 204) it was held that incentive wages paid
in respect of extra work done is to be excluded fromthe basic
wage as they have a direct nexus and |inkage with the anount
of extra output It i's to be noted that any anmunt of
contribution cannot be based on different contingencies and
uncertainties. The test is one of universality. In the case of
encashrment of | eave the option may be available to all the
enpl oyees but some may avail and some may not avail. That

does not satisfy the test of universality. As observed in Daily
Partap v. Regional Provident Fund Comm ssioner (1998 (8)

SCC 90) the test is uniformtreatnent or nexus under-
dependent on i ndividual work.

12. The term ' basic wage’ which includes all enolunents
whi ch are earned by an enpl oyee while on duty or on/| eave or
on holidays with wages in accordance with the terns of the
contract of enploynment can only nean weekly holidays,

nati onal holidays and festival holidays etc. I'n many cases the
enpl oyees do not take | eave and encash it at the tine of
retirement or same is encashed after his death which can be
said to be uncertainties and contingencies. Though provisions
have been nade for the enployer for such contingencies

unl ess the contingency of encashing the |eave is there, the
guestion of actual paynent to the worknman does not take
place. In view of the decision of this Court in Bridge Roof’s
case (supra) and Tl Cycles’'s case (supra) the inevitable
conclusion is that basic wage was never intended to include
amounts received for | eave encashment.

13. Though the statute in question is a beneficial one, the
concept of beneficial |egislation becones rel evant only when
two views are possible.

14. The appeal s deserve to be all owed which we direct. But if
any paynent has al ready been nmade it can be adjusted for

future liabilities and there shall not be any refund clai msince
the fund is running one. There will be no order as to costs.




