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ACT:

Under Pradesh Consolidation of Holdings Act. 1953. Ss.
5(2), 49, 48A--Uttar Pradesh Inposition of Ceiling on Land
Hol dings Act, 1960, Ss. 10, 12-- Cbjections to Statenent
served under s. 10 of Ceiling Act and dispute as to plots to
be retained in the ceiling area-Initiation of ~ Consolidation
proceedi ngs under the Consolidation Act-Proceedings under

Ceiling Act if "in respect of declaration of rights or
interest inany land lying in tire area®™ within the  neaning
S. 5(2) and therefore should abate.

HEADNOTE:

Section 5(2) of the Uttar Pradesh Consolidation Act enacts,
inter alia, that upon the issuance of a notification  under
sub-section (2) of section 4 "every suit or proceedings in
respect of declaration of rights or interest in—any |I|and
lying in the area"” "shall on an order being passed in -that
behal f by the court or authority before whomsuch suit or
proceedi ng i s pending, stand abated."

The appellant is the tenure holder of a |arge area of |and.
Since the appellant did not file a statenment of its  holding
as required by s. 9 of the U P. Inposition of Ceiling on
Land Holdings Act. the Prescribed Authority under the Act
served on it a statement prepared under section 10 in
respect of its holdings. The appellant filed objections to
the statenment indicating the plots it wanted to retain as
its ceiling area. The Prescribed Authority did not | accept
the appellant’s choice wholly. Wile the proceedings were
pending before the authorities wunder the Ceiling Act
consolidation proceedings were initiated in respect  of

appellant’s lands under the Consolidation Act. A large
nunber of persons filed clains to the plots of the appell ant
before the consolidation authorities. The appel l ants

thereupon filed applications before the authorities under
the Ceiling Act for stay of the proceedings under the
Ceiling Act. These were rejected. In- a wit petition the
H gh Court accepted the contention of the appellant that the
authorities wunder the Ceiling Act should have accepted
entirely the choice of plots which it wanted to retain as
the ceiling area and directed the authorities to decide the
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matter afresh. The High Court also directed that the
proceedi ngs before the Consolidation Authorities woul d
remain stayed during the continuance of the proceedings
under the Ceiling Act. On the question whether t he
proceedi ngs under the Ceiling Act are "in respect of
declaration of rights or interest in any land lying in the
area,"” within the nmeaning of that expression in s. 5(2),
HELD : Allowi ng the appeal, that the proceedi ngs under the
Ceiling Act were abated under s. 5(2) of the Consolidation
Act .

(i) The Prescribed Authority acting under Ss. 10(2) and 12
of the Ceiling Act is an "authority" within the neaning of
that expression in s. 5(2). [256E-F]

(ii)Section 5(2) wll not apply where a tenure holder
voluntarily files a statenent of his holdings under section
9 and there is no dispute about the right or interest in the
hol di ngs, or when-the tenure hol der accepts the statenents
sent to himby the Prescribed Authority under s. 10. But
where 'the tenure holder does not voluntarily file a
statement' _under s. 9 and clains that he is not the tenure
bol der of all” or sone of the plots’ included in the
statenment prepared under s. 10 there ensues a dispute about
a right or interest in-land and there is adversary
proceedi ngs between himand the governnment. The prescribed
aut hority deci des under s. 12 whether the tenure hol der has
any right or interest' in all or sonme of the plots, and those
plots in which he has no right or interest are excluded from
the statenment served on himunder s. 10. This is the very
guestion in issue before the Consolidation Authority under
the Consol i dation Act. | £~ the clains nade to the
appel lant’s plots pending under the Consolidation Act are
allowed a large area of land included in the statenent under
S. 10 of the Ceiling Act Bill have'to be excluded from
consi deration by the prescribed Authority. Therefore.. non-
stay of proceedings under the Ceiling Act would cause
hardship to the appellant. As ~soon as consol i dati on
operations are closed the proceedi ng under the Ceiling Act
may be resuned. [256H]

(iii)The purpose of the non obstante clause in s. 49 is

to exclude the operation of any other overlapping Act.
Section 5(2) and 49 indicate clearly

254

that the proceedings in the instant case are to be ~abated
under s. 5(2). Further, the absence of a provision|like  s.
48A in relation to the jurisdiction of- the  Prescribed
Authority under the Ceiling Act |ends support to this
i nference. [258A]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON

G vil Appeal No. 2043 of 1971

Appeal by Certificate fromthe judgnment and order dated July
27, 1970 of Allahabad Hi gh Court in Wit Petition No. 1701
of 1964-.

A H. Khwaja in person, for the appellant.

G N. D kshit, S. P. Singh, R Bana and O P. Rana for
the respondent.

The Judgrment of the Court was delivered by

DWVEDI J. The appellant, the Agricultural & Industria
Syndicate Ltd., is the tenure-bolder of a large area of |and
in tw villages in the district of Saharanpur in Uttar
Pradesh, Aithal Buzurg and Bukkanpur. Some of its |and have
been declared as 'surplus |and’ under the U.P. Inposition of
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Ceiling on Land Hol dings Act (hereinafter referred to as the
Ceiling Act). It went in appeal against the order declaring
surplus land to the District Judge, but w thout success.
Its wit petition has been partly allowed and partly
di smssed by the Allahabad Hi gh Court. This appeal, by
special leave, is directed against the latter part of the
order of the H gh Court.

The schenme of the Ceiling Act is to allow a tenure-holder to
retain such of his plots as are assigned to him as his
ceiling area and to acquire the remaining plots as surplus
land. The ceiling area and the surplus |land are detern ned
by the Prescribed Authority appointed under the Ceiling Act.
The Prescribed Authority issues a general notice calling
upon all the tenure-holders of a village to file a statenent
in respect of their holdings. Under s. 9 a tenure-holder
files his statenent -in respect of all his holdings as well
as indicates the plot or plots which he would like to retain
as his ceiling area. \Were a tenure holder fails to file a
statenment / or -submits an inconplete or incorrect statenent
under s.. 9, section 10 enables the Prescribed Authority to
prepare a statement in regard to Was hol di ngs and serve it
on him As the appellant did not file a statenent under s.

statenment prepared under S 10 was served on it. An
objection was filed byit. The objection indicated the
plots which it wanted to retain as its ceiling area. The

Prescribed Authority did not accept its 'choice wholly.
After the decision of the Prescribed Authority, it received
C. H FormV issued under the provisions of the U P. Con-
solidation of Holdings Act (hereinafter to be referred as
the Consolidation Act) with respect to the |land situated in
vill age Bukkanpur. A-review application was  then noved
before the Prescribed Authority on the ground of the
pendency of consolidation operations in village Bukkanpur
The application was rejected on Septenber 15, 1962. Wi | e
the appeal against the order of the Prescribed Authority was
pending, village Aithal Buzurg was also brought under
consol i dation operations. The appellant received C/H & Form
V issued under the Consolidation Act with respect to the
plots situate in village Aithal - Buzurg. It~ made an
application to the appellate authority-informng himof the
initiation of consolidation operations-.in the
255

two villages. It is said that the appellate authority took
no notice of the application and decided the appeal ~ on
nerits. The appellate authority also did not accept wholly
the <choice of the appellant in regard to the plots to be

retained as its ceiling area. In the wit petition before
the Hgh Court, the appellant pressed two points for.
consi derati on. First, the Prescribed Authority and the

appel | ate authority should have accepted entirely the choice
of the plots which it wanted to retain as the ceiling area;
second, the two authorities should have stayed the
proceedi ngs under the Ceiling Act during consolidation
operations in the said villages. The first contention was
accepted by the H gh Court; the second was rejected. The
H gh Court quashed the order of the appellate authority and
directed it to decide the appeal in the light of its
judgrment. The Hi gh Court also directed that the proceedi ngs
before the consolidation authorities would remain stayed
until the appeal was decided by the appellate authority
under the Ceiling Act. This appeal is confined to the
second point.

The Hi gh Court has rejected the second argunent for two
reasons: One, there was no nerit in the argunment; second,
the appellant had not raised the argument before the
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Prescribed Authority and the appellate authority.

It now transpires that while the petition was pending in the
H gh Court, the Consolidation Oficer and the  Asstt.
Settlement OFficer had adjudicated upon the objections of a
| arge nunber of persons claimng interest in the plots of
the appellant. Their objections were dismssed. They filed
revi sions agai nst those orders. The revisions were pending
when the petition was heard by the High Court. After the
deci sion of the High Court, the State Government has issued
a notification under s. 6 of +the Consolidation Act
canceling the notification bringing the aforesaid villages
under consolidation operations. But the H gh Court has
admtted a wit petition of the appellant against this
notification and has stayed the operation of the notifica-
tion.

The second reason assigned by the H gh Court for rejecting

the second argunent of the appellant nay be disposed offirst.

It is clear from the facts already stated that the
appel | antdid raise at the proper tine before the Prescribed
Authority and the appellate authority the argunent that the
proceedi ngs under the Ceiling Act should renmain stayed

during consolidation operations. Accordingly, we will now
proceed to examne ‘the correctness of the first reason
assigned by the High Court. |Its plea before the appellate
authority before /and after the decision in the Wit
petition, in effect was this: As revisions were pending
under the Consolidation Act, its interest in the plots was
under cl oud. It might or mght not be held to be the
tenure-holder of all or some of the plots. | f t he

proceedi ngs under the Ceiling Act were not stayed, it would
| ose surplus land, and it m ght also | ose sone of the plots
included in its ceiling area as a result of an  adverse
decision in the revisions under the Consolidation Act. In
plain |anguage, its argunment, in the alternative, was that
it mght not be the tenure-holder of all the plots.
256
Consol i dati on proceedings are started in a village by virtue
of a notification issued by the State Governnent under 's. 4
of the Consolidation Act. Section 5 speci fies t he
consequences which followthe issuance of a notification
under s. 4. Sub-section (1) of s. 5 states certain
consequences wth which we are not concerned in this
appeal . Sub-section (2) is material for our purpose, and it
materially reads as foll ows:
"Upon such publication of +the notification
under subsection (2) of section 4 the
foll owi ng further consequences shall ensue in
the area to which the notification rel ates:
(a) every proceeding for the correction of
records and every suit and proceedings in
respect of declaration of rights or -interest
in any land lying in the area, or for
decl arati on or adjudication of any other right
in regard to which proceedi ngs can or ought to
be taken under this Act, pending before any
court or authority whether of the first
i nstance or of appeal, reference, or revision
shal |, on an order being passed in that behalf
by the court or authority before whom such
suit or proceeding is pending stand abated.
Provided further that on the issuance- of a
notification under sub-section (1) of section
6 in respect of the said area or part thereof,
every such order in relation to the land |ying
in such area or part...... shal | st and
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vacat ed
(b) such abatenent shall be wi thout prejudice
to the rights of the persons affected to
agitate the right or interest in dispute in
the said suits or proceedings before the
appropriate consolidation authorities under
and in accordance with the provisions of this
Act and the rul es thereunder."
The Prescribed Authority acting under s. 10(2) and 12 of the
Ceiling Act is an authority within the neaning of that
expression in s. 5(2). The proceeding before himwll be a
proceeding w thin the neaning of the said word ins. 5(2).
But the proceeding before himis not a proceeding for the
correctness of records or for 'declaration or adjudication
of any other right inregard to which proceedings can or
ought to be taken under the Consolidation Act. So the
limted question to be considered is whether the proceeding
in the present caseis on "in respect of declaration of
rights or interest in any land lying in the area.”
When a tenure_holder voluntarily files a statenment of his
hol di ngs —under s. 9, the proceedi ng before the Prescribed
Authority is not of this kind, because the tenure-hol der
admits that the holdings are his. There is ordinarily no
di spute about any right or interest in the holdings before
the Prescribed Authority. Again, when the tenure holder
accepts the statement sent to him by ‘the Prescri bed
Authority wunder s. 10, there is no dispute with respect to
any right or interest inland. In  these two instances
section 5(2) will not apply. But where the ' tenure-holder
does not voluntarily file a statenent under s 9 and di sputes
that he is not the tenure-holder of all or sone of the plots
257
included in the statenent prepared under s.” 10, there ensues
a dispute about a right or interest in land. According to
s. 32 of the Ceiling Act, the State CGovernnent is a party to
every proceeding. So in such a case there is an adversary
proceeding before the Prescribed Authority between him and
the CGovernnment. The Prescribed Authority will decide / under
s. 12 whether the tenure-hol der has any right or interest in

all or sonme of the plots if the Prescribed Authority finds
that he has no right or interest inall or some of the
plots, _ he wll exclude those plots from the statenent

served on himunder s. 10 and determ ne the ceiling area and
surplus land without taking into account the excluded plots.
This is the, very question which is in issue before; the
Consol idation authority under the Consolidation Act. Under
s. 10, of the Consolidation Act-the Consolidation Oficer is
called wupon to adjudicate upon various clainms to the plots
falling within the consolidation area. Take this particular

case. Admittedly a |arge nunmber of persons have /filed
cl ai ns to the plots of the appel | ant before t he
Consolidation Authorities. Their clains are pendi ng
consideration in revisions under s. 48 of the Consolidation
Act. If their revisions are allowed, a large, area of = land
included in the statenent under S. 10 of the Ceiling Act
wil | have to be excluded from consideration by t he
Prescribed Authority. It is therefore obvious that the non-

stay of proceedi ngs under the Ceiling Act would cause great
hardship to the appellant. Counsel for, the respondent has
submitted that all those claimants before the, revising
authority under the Consolidation Act can be inpleaded as

parties in the proceedings under the Ceiling Act.. Assum ng
in argunent that they can be so inpleaded, the question
still remains whether the proceedi ngs under the Ceiling Act

can go, on while proceedings with respect to any right or
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interest in the plots of the appellant are sinultaneously
going on before the consolidation authorities. As soon as
those claimants are inpleaded in the proceedi ng under s. 12
of the Ceiling Act, the proceeding wll nore pointedly
become a proceeding "in respect of declaration of right or
interest in any land" under s. 5(2) of the Consolidation
Act .
It is true that the purposes of the two Acts are different.
Under the Ceiling Act, the ceiling area and surplus |and of
a tenure-hol der are deternined; under the Consolidation Act,
the holdings of a tenure holder are consolidated. But
neit her purpose may in a large nunber of cases be
acconpl i shed without first determining the right or interest
of various claimants in the plots. So the crucial question
for decision is as to whether the Prescribed Authority under
the Ceiling Act or the Consolidation authority wunder the
Consolidation Act - has ~got a preenptive jurisdiction to
determne rival rights and interests in the land of the
appel l ant., W have al ready shown that the proceedi ng under
s. 12 of the Ceiling Act is a proceeding within the purview
of s. 5(2) of the Consolidation Act. Section 49 of the
Consol i dation Act materially provides :
"Notwi t hstanding anything contained in any
other ~ law for the time being in force, the
declaration and adjudication of rights of
tenure-hol ders in respect of lland lying in an
area, for which a notification has been issued

under. 'subsection (2) of s. 4 .... shall be
done in accordance wi-th the provisions of this
Act. . . .."

258

Qovi ously the purpose of the non-obstante clause in's. 49 is

to exclude the operation of any other overlappi ng Act. So

the non-obstante clause woul d exclude the operation of the
Ceiling Act while the Consolidation Act is in operation in a
particular area. Section 5(2) and's. 49 indicate clearly
that the proceedings in the instant case are to be abated
under s. 5(2). Section 48A of the Consolidation Act
expressly saves the jurisdiction of the Custodian of the

Evacuee properties to decide claims to the, plots of the
evacuees during consolidation operations. The absence of a
like provision in relationto the jurisdiction of the
Prescribed Authority under the Ceiling Act |ends support to
our inference.

We do not think that the construction of s. 5(2) should be
i nfluenced by the argunment that if the proceedi ngs under s.
12 of the Ceiling Act are abated, the appellant would retain
lands in its hands permanently or for a long tine. As soon
as the consolidation operations are closed on  the wvalid
i ssue of a notification under s. 6 or s. 52, the proceeding
under the Ceiling Act may be resuned. |In any event, it is
plain from the |anguage of ss. 5 (2), 48A and 49 'of the
Consol idati on Act that the proceedi ngs under the Ceiling Act
cannot continue in the circunstances of this case as |ong as
the consolidation operations are going on

As in a fresh petition the High Court has stayed the
operation of the notification under s. 6 of t he
Consolidation Act, it is of no ;avail to the respondent in
this. appeal

The appeal is allowed and the judgment of the Hi gh Court is
set aside. The wit petition filed by the appellant in the
H gh Court is allowed in toto. The order of the District
Judge, dated January 31, 1964, is quashed and t he
proceedi ngs under the Ceiling Act are abated under s. 5(2)
of the Consolidation Act. The proceedings under the Ceiling
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Act may be resuned after the issue of a notification under

S. 52 or after the disnissal of the wit petition
chal | engi ng t he notification under s. 6. In t he
circunmstances of this case, there will be no order as to
costs.
S.B.W

Appeal all owed.
259




