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Bot h these appeal s are directed agai nst the comon
j udgrment dated 27.8.1999 passed by a Division Bench of the
Madhya Pradesh Hi gh Court at Jabal pur, therefore they are
di sposed of by this comobn order

These appeal s are directed agai nst the judgnent passed by the

| earned Division Bench of the Madhya Pradesh Hi gh Court at

Jabal pur dated 27.8.1999 wherein the learned Division Bench has
reversed the acquittal of the accused persons and accepted the State
appeal and convicted the appellant namely Kishan Lal, Mhilal, Labru,
Ranmswar oop, Mikundi, Phull oo and Must apha Khan for the offences

of dacoity and nurder under Section 395 and 396 | PC'and sentenced
each of themto life inprisonnent on both counts with fine of

Rs. 1000/ - each, in default of which they shall undergo further rigorous
i mprisonnent for two years each. However Lal u,  one of the accused,
died during the pendency of appeal in H gh Court as such appea
abat ed against himdue to his death. Learned Division Bench also
convi cted Abbas Khan, Rahi m Khan and Narayan Prasad under

Section 412 I PC and they were sentenced to rigorous inprisonnent

for 10 years each and fine of Rs.2000/- each in default they wll
further suffer rigorous inprisonnent for two years each. Aggrieved
agai nst the aforesaid order appeals have been filed by the appellants.

We have heard the | earned counsel for the parties and perused
the record.

The brief facts which are necessary for the disposal of these
appeal s are that the FIR was | odged by one Ram Ki shore, PW3 at
1.40 ppm at P.S. Barahi. It is alleged that he was sleeping in the
Parchhi of the house while his wife Sushila was sleeping-in theinner
room of which the doors had been chained fromthe outside. At
about md night he noticed 3 persons tying his feet. He woke up and
sat down. One person was lighting a torch and another was tying his
feet. The third was hitting himwith a hunter(Koda). Then two
persons entered the room after opening the chain. One person ran
out of the house and expl oded sonme bonmb and agai n approached
himand started hitting him After sonetinme this man went to sone
di stance, therefore, he opened his rope and ran to the house of Bare
Gond. Along with Bare Gond he went to the Basti of Dhinmars and
returned along with about 20 persons. He then saw three persons
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running towards the village. Many other persons fromthe village had
al so cone there and they chased the miscreants but returned w thout
cat chi ng anybody. On reaching hone he noticed his wife tied with
rope and was bl eeding from her head. The rope had been tied

around her neck al so and she was unconsci ous. She ultimately
succunbed to injuries. The box was found open and ornanments of

gold and silver were found missing. The details of gold ornanents,
sliver ornanents and ot her valuable articles were furnished by him
However, no specific name was nmentioned in the FIR After

recovering fromshock, he gave the further |Ilist of the gold and ot her
val uable articles mssing fromhis house. The police took up the

i nvestigation and during the course of the investigation they caught
hol d of the accused and they were got identified by Ram Ki shore,
conplainant. It was alleged that there was one nore identifying
witness that is Ram Naresh but he was not examined as a witness in
court. The various test identification menos Ex.P-5 to P-15 were
prepared identifying the articles which were recovered from various
pl aces .on the disclosure made by the accused persons. Accused M.

Ki shan Lal' made a di'scl osure statenment ex.P-23 on 20.10.1982

which led to the recovery of 6 silver |achha and one hunter in his
village and further led tothe recovery of one pair of silver Bagaliya
and one Dhagaliya chikni. These articles were identified by PW 3
Ram Ki shore before Naib Tehsildar PW6 Nirmal Tigga as well as by

PW 20 Kammobai. Likew se a recovery was nmade fromthe Phull oo,

M hil al, Ranswar oop, Abbas Khan, Narayan Prasad, Labru

Must apha, Rahi m Khan,  Lal wa @ Makbhool , ‘Mukundi @ Munanuar .

Al these articles recovered at the instance of these accused persons
were duly identified by PW3 Ram Kishore in identification parade
before Naib Tahsildar. Learned Division Bench has detailed al

these recoveries as well _as identification by RamKi shore &
Kammbai, therefore, no useful purpose w ||l be served by giving
out themin detail here.

PW6 Naib Tehsildar N rnmal Tigga has appeared in witness box

and has proved the identification menbos. Shri R N Tiwari, the

I nvestigation Oficer has given out the detail about the information
given by the accused persons and the recoveries nmade thereof.

I nvestigation was made by the investigation officer from20.10.82 to
25.10.82. The accused denied the information given by them which
led to the recovery but they did not claimthe ornaments. However,
the accused Narayan Prasad asserted that the police took fromhim?2
pairs of Bagaliya, 2 pairs of Payal, 2 |achhas, patti, Addhi, these
bel onged to hi mand he had purchased them from Raghuveer on a
receipt. He alleged that Thanedar had asked himfor a notorcycle
whi ch he declined, so he has been falsely inplicated. ~The inportant
features in this case is that PW10 Chanderbhan, PW11

Rammar ayan Gupta, the recovery w tnesses who have turned

hostile. They did not support the testinmony of the prosecution case
with regard to recoveries. Learned Division Bench held that though
these persons have turned hostile nonethel ess the recovery of these
ornanents of |arge quantity cannot be planted by the police and
secondly that these ornanents were not clained by the accused
persons except Narayan Prasad. The trial Judge disbelieved the
prosecution version & acquitted thembut in appeal the H gh Court
had reversed the acquittal of these persons and held that the
recoveri es of these huge quantity of ornanents which were not
claimed by the accused persons (except Narayan Prasad) is self-

evi dent and | earned Division Bench after reviewing all the evidence
of the recovery as well as the identification, felt persuaded that
accused persons are guilty and accordingly convicted as aforesaid.
Hence the present appeal

Learned counsel for the appellant has informed us that out of
appel l ants, 3 nore appellants died during pendency of appeal, Vviz.
Ranswar oop, Phulloo and Mustafa Khan. So far as Lalu was
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concerned, he died during the pendency of appeal before the Hi gh
Court as such appeal qua himstood abated. Accused Ranswaroop,
Phul | oo & Must apha Khan di ed during the pendency of this appea

here, the appeal qua these appellants al so stand abated. Hence, the
present appeal against remai ning accused persons.

Learned counsel for the appellant has strenuously urged before
us that the information as well as the recovery which is crucial in this
case were not supported by the independent wi tnesses, therefore the
view taken by the | earned Division Bench cannot be sustai ned.

Learned counsel for the appellant has urged before us that in
view of the fact that the PW10 Chanderbhan and PW11
Ramar ayan both were recovery and identifying w tnesses turned
hostile, therefore the information and recovery do not stand proved.
It is also submitted that identification was done before Naib Tehsil dar
Ni rmal Tigga but the evidence of Naib Tehsildar al so does not inspire
confidence and hi's evidence does not disclose that whether the
ornanents of simlar nature were m xed up or not.

We have considered the testinonies of all these witnesses.

We have gone through the evidence of “investigation officer Shri R N
Tiwari (PW4) as well as Naib-Tehsildar N rmal Tigga PW6, CQulraj
Singh (PW23) as well as the testinmny of Kammobai (PW20) and
Ram Ki shore (PW3). ~ Statenent of these w tnesses read together
establishes guilty of these accused persons despite recovery
wi tnesses turn hostile. The testinony of Ram Ki shore (PW3) and
Kanmmobai (PW20) who is worthy of credit and there is no reason to
di sbelieve them Since Sushila Bai wife of PW3 Ram Ki shore died
because of the assault by dacoit ~ PW20 Kammopbai w fe of brother
of Ram Ki shore has identified the ornanents. ~ Li kewi se, PW3 Ram
Ki shore has identified the accused persons at the tine of
identification parade therefore the testinony of all these witneses
support the prosecution case. In cases of such dacoity at md night
it takes little tine for the prosecutionto collect evidence as they have
to interrogate many people during the course of the investigation to
nab the real culprit. It is also not unlikely that w tnesses fear dacoits,
they shirk to cone out and support the prosecution case. But the fact
is that the recovery which has been effected at the instance of the
accused persons have not been clainmed by accused persons except
Nar ayan Prasad. However, Narayan Prasad has clai ned that these
were purchased by himunder a receipt. W wll deal the cases of
these three accused persons in the appeal No.175 of 2000 at alater
stage. So far as the accused persons in the appeal 177 of 2000 is
concerned, they were charged under Sections 395 and 396 and none
of these accused has clained this property which has been
recovered at their instance. It is also unlikely that the police will plant
these ornaments so as to inplicate these accused persons. sone
delay in identification parade or identification of property is likely in
cases of dacoity at md night and the recovery of the ornanments. The
delay is natural in such cases, it is not fatal as to throwthe
prosecution case outright. W failed to understand  the reasoning
given by the learned trial court as it has proceeded purely on
nmechani cal way and threw the prosecution case. The fact that the
recovery of these huge quantity of the ornaments have been made at
the instance of the accused persons duly identified by PW10 & PW
20 and there is no possibility of planting the case agai nst the
accused persons by the police. Delay in recovery in such cases is
not unusual. Therefore, we are of the opinion that the view taken by
| earned Division Bench has correctly found accused persons guilty
and there is no reason to dishelieve the prosecution version

Now coming to the three accused persons nanely, Narayan
Prasad, Rahi m Khan and Abbas Khan under Section 412 |IPC for the
recei ver of the stolen property pertaining to dacoity and their being
sentenced to ten years inprisonment. W are of the opinion that
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there is no evidence to show that these accused persons had ful
know edge that the ornanents purchased by them were of subject to
dacoity. These ornaments were recovered fromthem and Narayan
Prasad has clained the property as purchased from sone person

under receipt but that person has not been exam ned as a defence

wi tness. Therefore all these accused persons can at best be charged
under Section 411 IPC for receiver of stolen property. Therefore we
convert their offence from412 IPC to 411 | PC and reduce their
sentence and punish themwth inprisonment for three years instead
of 10 years under Section 412 |PC. Therefore the appeal No.175 of
2000 is partly accepted and accused Narayan Prasad, Rahi m Khan

and Abbas Khan are convicted and sentenced for a period of three
years under Section 411 I'IPC. They are on bail, their bail bonds
shoul d be cancell ed and they should i medi ately be arrested and

sent to jail to serve out their remaining sentences.

Now coming-to the appeal No.177 of 2000 agai nst accused
Ki shan Lal, M hilal, and Mukundi, the conviction and sentence
ordered by the | earned Division Bench is nmaintained. The appeal of
appel | ant's; -~ Ranswar oop, Phulloo, Mistapha Khan stand abated as
they have di ed during pendency of this appeal. The accused are on
bail, their bail bonds are cancell ed and they should be sent to jail to
serve out their remaining sentences.




