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ACT:

HEADNOTE

JUDGVENT:

ORDER

Leave granted.

In respect of the Assessnment Years 1978-79, 1979-80

and 1980-81 returns were filed by the respondent, after
search and sei zure had taken place under Section 132 of the
| ncone-t ax Act. Returns were filed belatedly and the
assessments which were nade were at a figure nmore than what
was the returned incone.

Prosecution was |aunched against the respondent alleging
that he had committed an of fence under Section 276-C of the
said act, since his returns had been filed nuch after the
date of search and he had wilfully attenpted to evade tax
chargeabl e or inposabl e under the Act.
The respondent thereafter noved an application under
section 482 before the Allahabad Hgh Court. It was
contended before the Court that the assessnment which was
made was on the basis of a conprom se arrived at between the
respondent and the I ncone-tax Conm ssioner, Kanpur and there
was also an wunderstanding that no penal action would be
taken agai nst the respondent. A further contention ~which
was raised was that before any prosecution is |aunched an
opportunity of hearing should have been afforded. Thi s
contention was sought to be raised on the basis of the
respondent’s interpretation of sub-section(2) of Section
279.

The High Court canme to the conclusion that the
assessment made was in pursuance of a mutual understanding
therefore no penal action could be taken against the
respondent and, further, that he was not afforded an
opportunity to conmpound the matter under Section 279(2)
prior to the institution of the prosecution and therefore
it’s initiation was not valid.

In our opinion the decision of the High Court is

clearly without any |egal basis. Firstly, it appears to be
undi sputed that there was a delay in filing of the returns.
There does not seemto be an avernment in the petition under
Section 482, and certainly no discussion by the H gh Court,
to the fact that the Incone disclosed was much | ess than the
i ncome assessed. Furthernore, there is nothing on the
record which could lead the H gh Court to the concl usion
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that any understandi ng was given to the respondent that no
penal action could be taken. The |earned counsel for the
respondent is also unable to draw our attention to any
provi si on of the Income-tax Act whereby a conpronise
assessment coul d have been arrived at between the respondent
and the Conmi ssioner of I|Incone-Tax. The H gh Court, in our
view, was clearly in error in proceeding to accept the said

contention of the respondent’s counsel. The guestion
whet her there was any understanding or not even if it could
have been there, is one of the fact which will have to be

proved before the Trial Court.

We further find that sub-secton(2) of Section 279 is
a provision which enables the Chief Commi ssioner or the
Director CGeneral to compound any offence either before or
after the institution of proceeding. There is no warrant in
interpreting this sub-section to mean that before any
prosecution is | aunched either a show cause notice shoul d be
gi ven or an opportunity afforded to conpound the matter. The
enabling /provision'cannot give a right to a party to insist
on the Chief Conmi ssioner or the Director CGeneral to make an
of fer of conmpoundi ng before the prosecution is |aunched.

The decision ~of the High Cour t is clearly
untenable. The same is ~accordingly set aside and the
application under Section 482 filed by the respondent before
the H gh Court woul'd accordingly stand dism ssed.

The Trial Court is now directed to proceed with the
case in accordance with | aw as expeditiously as possible.
The appeal s are al I.owed.

Leave granted.




