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ACT:

Conservation of - Foreign Exchange and- Prevention of
Smuggling Activities Act 1974-Two persons ~detained in
respect of sone transaction-Advisory Board was of view no
sufficient cause for detention of one of themFailure to
pl ace view of the Board before detaining authority  while
passi ng order of detention of the other-Wether vitiated
order of detention.

HEADNOTE
The Custons officials intercepted a ship off Bonbay and
seized from it various articles worth several | akhs ™ of

rupees. None of the seven persons on board the ship
possessed any docunents authorising them to inport the
goods. On August 19, 1981, S. one of the seven persons on
board the ship, was detained under the provisions of
Conservati on of Foreign Exchange and Preventi on of Smuggling
Activities Act, 1974; but the Advisory Board reported. that
there was in its opinion no sufficient cause for/ his
detention. He was therefore rel eased.

By an order dated Novenber 7, 1981 the petitioner, who
was al so one of the persons on board the same ship, was
det ai ned under the COFEPOCSA in respect of the sane
transaction. Wiile dismssing the habeas corpus petition
filed by the petitioner’s wife, the Hgh Court was of
opinion that three out of the four grounds on which the
petitioner was detai ned were bad for one reason or the other
but that the first ground was enough to sustain the order of
detention in that inmportant material relevant to that ground
was neither placed before nor considered by the detaining
authority while passing the order of detention

In the petition under Article 32 of the Constitution it
was contended on behalf of the petitioner that had the
detai ning authority in the instant case been apprised that
the Advisory Board, on exam ning an identical ground in the
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case of S had reported that there was no sufficient cause
for detention of S who was involved in the sane transaction

it might not have passed the order of detention against the
petitioner which is based on simlar facts and that its
failure to place such highly relevant and inmportant nateri al
before the detaining authority has vitiated the order of
detenti on.

Al owi ng the petition,

N

HELD: The failure of the State Government to place
before the detaining authority the opinion which the
Advi sory Board had recorded in favour of another detenu who
was detained partly on a ground relating to
615
the same incident deprived the detaining authority of an
opportunity to apply its mnd to a piece of evidence which
was relevant, if not binding. In other words, the detaining
aut hority did not, because it could not, apply its mnd to a
ci rcunst ance which reasonably <could have affected its
deci si on whether ~or not to  pass an order of detention
agai nst the petitioner. [618 B-H

The opinion of the Board nay not have been binding on
the detaining authority but it cannot be gain said that the
fact that the Board had recorded such an opinion on
identical facts involving a common ground was at |east a
rel evant circunstance whi ch ought to have been placed before
the detaining authority in the case. The ground on which the
H gh Court wupheld the order of detention was sinmlar to one
of the grounds on which S was detained, the transaction
bei ng one and the sane as al so the incident on which the two
orders of detention were based. This is why the opinion of
the Board in the earlier case becane relevant in the present
case. [618 D F]

It may be that there were other grounds on which S was
detai ned and that the Advisory Board m ght have conme to the
conclusion that since these grounds were not enough to
justify his detention there was no sufficient cause for
detaining him But it is not as if the opinion of 'the Board
was bi nding on the detaining authority. The substance of the
matter is that the detaining authority in this case failed
to apply its mind to a highly relevant circunstance that an
order of detention passed on the ground on which the
detention of the petitioner rested, in addition to sonething
nore, was not sustained by the Advisory Board in the case of
S. The reasonabl e probability that, since the Advi sory Board
had not sustained S's detention on a ground which was comon
to him and the petitioner, the detaining authority would
have, if at all, passed the order of detention against the
petitioner on the remaining three grounds only cannot be
excluded. Those three grounds had been held to be bad by the
H gh Court. [619 E-H]

The expl anation of the detaining authority that the
Board’'s opinion dated Cctober 19, 1981 cane into existence
after he had passed the order of detention on Cctober 8,
1981 is not correct. Wen the order of detention was passed
on Novenber 7, 1981 the Board’'s opinionin Ss' case was
available to the State Governnent nearly three weeks before
that date and it was the duty of the State Governnent to
pl ace that opinion before the detaining authority. [620 E-F]

JUDGVENT:
ORIG NAL JURISDICTION: Wit Petition (Crl.) No. 1369 of
1982.
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(Under Article 32 of the Constitution.)

Ram Jethamalani and Mss Rani Jethmalani for the
Petitioner.

OP. Rana and M. MN. Shroff for Respondents Nos. 1 &
2.

K. G Bhagat, Addl. Sol. Ceneral, N C Talukadar,. M ss
A. Subhashini and Grish Chandra for Respondent No. 3.

616

The Judgnent of the Court was delivered by

CHANDRACHUD, C.J. By this Wit Petition under Article
32 of the Constitution, the petitioner Mohd. Shakeel Whid
Ahred chal l enges the validity of an order of detention dated
Noverber 7, 1981 passed agai nst himby the first respondent,
the State of Maharashtra, under Section 3 of t he
Conservation of Forei gn Exchange and Prevention of Smuggling
Activities Act, 1974, herein referred to as ’'the Act’.
Earlier, the petitioner's wife had filed a habeas corpus
petition in the Bonmbay Hi gh Court for the release of the
petitioner, but that petition (Wit Petition No. 579 of
1982) was dismissed by the H gh Court on Cctober 28, 1982.
The Hi gh Court held that three out of the four grounds on
whi ch the petitioner was detained were bad for one reason or
anot her but that the remaining ground, namely, ground No. 1
did not suffer fromany defect and was enough to sustain the
order of detention. Wiile upholding the detention on one of
the four grounds only, the Hgh Court relied upon the
provi sions of section 5-A of the Act by which an order of
detention nmade on two or nore grounds is to be deened to
have been made separately on each of such 'grounds and
consequently, such an order —cannot be deened to be invalid
nerely because sonme of the grounds are: (i) vague, (ii) non-
existent, (iii) not relevant, (iv) not connected or not
proxi mately connected w th such person or (v) invalid for
and ot her reason what soever.

As stated above, three out of the four grounds on which
the petitioner was detained have been held to be bad by the
Hi gh Court. Those grounds are nentioned in paragraphs 5.2,
5.3 and 6.1 of the grounds furnished to the petitioner
Grounds 5.2 and 5.3 were held to be bad because they were
neither relevant nor did they bear any "nexus, direct or
indirect, with the detenu". It would appear  from the
judgnment of the High Court that this position was  not
controverted by the |learned Public Prosecutor. In so far as
the fourth ground nentioned in paragraph 6.1 is concerned,
the Hgh Court held that it was bad because inportant
material which was relevant to that ground was  neither
pl aced before nor considered by the detaining authority
while passing the order of detention. In wview of the
j udgrment of the Hi gh Court, only one out of the four grounds
of detention, nanely, the ground nmentioned in paragraph 1.1
of the gr ounds furnished to the det enu requires
consi deration by us.

This petition along with a few other petitions was
referred to the Constitution Bench for considering the
validity of sections 5-A
617
and 11 of the Act. W have already set out the purport of
section 5-A.  Section 11, which authorises the revocation of
detention orders, provides by sub-section 2 that the
revocation of a detention order shall not bar the maki ng of
anot her order under section 3 against the sane person. In
view of the conclusion which we have reached in this
petition, it is unnecessary to consider the wvalidity of
t hese secti ons.

The surviving ground of detention contains t he
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al l egation that, working on a secret information received on
January 13, 1981, the officers of the Marine and Preventive
Wng of the Collectorate of Custonms (Preventive), Bonbay,
intercepted a vessel naned ’'Manek Prasad’ in the sea off
Wrld at Bonbay on February 2, 1981 at about 2 p.m and
sei zed therefrom wi st-watches valued at Rs. 18, 89, 935/-,
textiles valued at Rs. 18, 20 675, niscellaneous goods
valued at Rs. 18, 769 - and Indian currency of Rs. 1,540/-
and 188 U. A E. Dhirans. It is alleged that none of the seven
persons who were on board the ship possessed any docunents
authorising them to inport the aforesaid goods. The various
sub-paras of this ground refer to the mterial which
connects the petitioner with the illegal inport of the goods
sei zed fromthe ship.

Shri Jet hmal ani who appears on behal f of the petitioner
contends that the first ground of detention is bad for
several reasons, nost of which are directed to the question
as to whether the detaining authority had applied its mnd
to the relevant facts and circunstances bearing on the
guestion of ~ the petitioner’s detention. Only one of these
reasons is_ valid and has'to be accepted That reason is as
fol | ows:

The petitioner -was detained under an order dated
Novermber 7, 1981. Prior ~to that, one Shansi was detained
under an order dated ~August 19, 1981 passed by the sane
CGovernment of Maharashtra After considering the reference
and the materials placed before it ~in Shansi’'s case, the
Advi sory Board reported to the State Governnent on October
19, 1981 that there was in its-opinion no sufficient cause
for Shansi’s detention. Shansi ~was released, as he had to
be, in pursuance of the Advisory Board s opinion

It is wurged by Shri Jethnal ani that one of the grounds
on whi ch Shanmsi was detai ned being the sanme as ground No. 1
inthis case, the fact that the Advisory Board had reported
that there was
618
no sufficient cause for Shansi’s detention ought to have
been placed before the detaining authority which passed the
order of detention against the petitioner. According'to the
| earned counsel, the failure of the State CGovernnent to
place a highly relevant and inportant piece of naterial
before the detaining authority vitiates the order of
detention. If the detaining authority in the instant case
were apprised that the Advisory Board had reported  on
exam ning, inter alia, an identical ground that there was no
sufficient cause for detention of another person involved in
the sane transaction, it may not have passed the order of
detention against the petitioner, which is based on simlar
facts. This subm ssion is well-founded and nust be accept ed.
It is clear that Shansi was detained for engaging 'in a
smuggling activity arising out of the sane incident and
transaction which forms the subject-matter of ground No. 1
in the instant case. The opinion of the Advisory Board that
there was no sufficient cause for Shansi’s detention nay not
have been binding on the detaining authority which ordered
the detention of the petitioner but, it cannot be gainsaid
that the fact the Advisory Board had recorded such an
opi nion on identical facts involving a cormbn ground was at
| east a relevant circunstance which ought to have been
pl aced before the detaining authority in this case. Since
three out of the four grounds on which the petitioner was
det ai ned have been held to be bad by the H gh Court, we have
to proceed on the basis that the petitioner was detai ned and
could validly be detained on the renmaining ground only. That
ground is simlar to one of the grounds on which Shamsi was
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detained, the transaction being one and the sane, as al so
the incident on which the two orders of detention are based.
That is why the opinion of the Advisory Board in Shamsi’s
case becones relevant in the petitioner’s case. The failure
of the State Government to place before the detaining
authority in the instant case, the opinion which the
Advi sory Board had recorded in favour of a detenu who was
detained partly on a ground relating to the sane incident
deprived the detaining authority of an opportunity to apply
its mind to a piece of evidence which was relevant, if not
bi nding. In other words, the detaining authority did not,
because it could not, apply its mnd to a circunstance
whi ch, reasonably, could have affected its decision whether
or not to pass an order of detention against the petitioner

It is contended by Shri Rana, who appears on behal f of
the CGovernment of Maharashtra, that there is distinction
bet ween t he
619
petitioner’s case _and that of Shamsi since, the petitioner
is the brother of the consignor, Ashfaq, while Shansi is
not. Counsel contends that by reason of this distinction in
the facts of the two cases, the State Government was
justified in not placing before the detaining authority in
this case the fact that the Advisory Board had reported that
there was no sufficient cause for detaining Shansi. W my
assune that the petitioner is the brother of the consignor
Ashfaq, since in these proceedings we cannot determ ne the
truth of the wvarious facts alleged by ‘the detaining
authority. But the question for consideration is not whether
the detai ning authority woul d have been justified in passing
the order of detention against the petitioner, even after
bei ng apprised of the opinion of the  Advisory Board in
Shansi’s case. The question is whether the order of
detention was passed in this case after applying the mind to
the relevant facts which bear upon the detention of the
petitioner. It seems to wus plain that the opinion of the
Advi sory Board in Shanmsi’s case was, at any rate, an
i mportant consideration which would and ought to have been
taken into account by the detaining authority in-the instant
case. That opportunity was denied to it.

Shri Rana contends that there were other grounds on
whi ch Shansi was detained and the Advisory Board may have
cone to the conclusion that since those grounds were not
enough to justify Shansi’'s detention, there was -~ no
sufficient cause for detaining him This argunment also
overl ooks that-it is not as if the opinion of the Advisory
Board in Shansi’s case was binding on the  detaining
authority in this case. The substance of the matter is that
the detaining authority in this case failed to apply its
mnd to the highly relevant circunstance that an order of
detention passed on the ground on which the detention of the
petitioner now rests, in addition to something nore, was not
sustai ned by the Advisory Board in Shamsi’s case. W cannot
exclude a reasonable probability that since the Advisory
Board had not sustai ned Shansi’s detention on a ground which
was conmon to himand the petitioner, nanmely, ground No. 1,
the detaining authority would have, if at all, passed the
order of detention against the petitioner on the remaining
three grounds only. Those three grounds have been held to be
bad by the High Court and it is only by resorting to the
provi sions of section 5A of the Act that the H gh Court
uphel d the detention of the petitioner

Shri D.N. Capoor, Secretary to the Governnment of
Mahar ashtra, Hone Department (Law and Order), has filed a
620
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counter-affidavit in this Court in answer to the Wit
Petition. In paragraph 14 of the said affidavit, Shri Capoor
says that he had "ordered to issue detention order on

8.10.1981", after <considering the entire nmaterial very
carefully. Shri Capoor says that he fornul ated the grounds
of detention "cont enrpor aneousl y" on 8. 10. 1981, t hat

thereafter the order of detention and the grounds of
detention were got typed and the Custons authorities were
directed to supply to the detenu the copies of the
statements which were placed before him According to Shri
Capoor, it was after the receipt of copies of all the
docunents that the order of detention was issued on Novenber
7, 1981. The explanation offered by Shri Capoor as to why
the opinion of the Advisory Board in Shansi’s case was not
pl aced before himis that the report of the Advisory Board
in Shamsi’s case which is dated Cctober 19, 1981, was not in
exi stence when he "formulated ~and ordered to issue the
detention order against the petitioner" in this case. W see
quite sone difficulty in accepting this explanation. In the
first place, the fact that it was on Cctober 8, 1981 that
Shri Capoor had directed the detention of the petitioner is
a matter of no consequence. The order of detention was
issued, that is to say passed, on Novenmber 7, 1981 and we
nmust have regard to the state of circunmstances which were in
exi stence on that ‘date. Shri Capoor seens to suggest that
the Advisory Board's opinion dated Cctober 19, 1981 cane
into existence after he had made up his mnd to pass an
order of detention against the petitioner on October 8, 1981
and therefore he could not take, ~or need not have taken,
that opinion into account. The infirmty of this explanation
is that the order of detention was passed -against the
petitioner on Novenber 7, 1981 and the Advisory  Board's
opinion in Shansi’s case was available to the State
CGovernment nearly three weeks before that date. |f that
opi nion were avail able before the order of detention was
passed in this case, it was the duty of the State Governnent
to place that opinion before the detaining authority in
order to enable it to consider whether, an ‘order of
detention could be passed against the petitioner despite
that opinion especially when, one of the grounds on which
the two orders of detention are based is identical and
relates to the sane incident. W would like to add -that
havi ng seen the original order of detention which was made
avai l able for our inspection by the officers of the State
Governnment, we were baffled to find that though  Shr
Capoor’s signhature bears the date OCctober 8, 1981, the
colum for date, in the left hand corner at the bottom of
the order of detention, has remai ned or becone bl ank
621

For the reasons nentioned above, we set aside the order
of detention dated Novenmber 7, 1981 passed against the
petitioner by the CGovernment of Mharashtra and direct that
to the extent that his detention is attributable to the said
order of detention, he shall be released forthwth.
P.B.R Petition all owed.
622




