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Mgration to India-Ctizenship, claimfor-Intention of resi-
di ng per manent | y- El ection di spute-" - M grated to t he

territory of India ", Odinarily resident ", meaning of
Constitution of India, Art. 6.

HEADNOTE:

The respondent was the successful candidate at the genera
election held in March, 1957, for the Punjab Legislative
Assenbl y. The appellant who was one of the unsuccessfu
candi dates, filed an election petition and challenged the
validity of the respondent’s el ection on the grounds,  inter
alia, that the latter was not a citizen of India and was,
therefore, not qualified to stand for election. [t was
found that he was born of Indian parents sometinme in 1927 in
India as defined in the Government of India Act, 1935, in a
village which since August 15, 1947, becane part of
Paki stan, that in 1944 he had nmoved from his hone district
to Jullunder in what is nowthe territory of India, and that
after August 15, 1947, he definitely made up his- nnd to
settle in India with the intention of residing there
per manent|y. There was sone evidence to show that he  went
to Burma in January, 1950, and made unsuccessful attenpts to
secure perm ssion fromthe Governnment of Burnma to stay there
permanently. The question was whet her the respondent could
be deenmed to be a citizen of India within the nmeaning of
Art. 6 of the Constitution of India.

Hel d: (1) that the expression " mgrated to t he
territory of India " in Art. 6 of the Constitution neans
mgrated at any tinme before the comencenent of t he
Constitution to a place nowin the territory of India "
(2)that in Art. 6 the words " migrated to the territory of
India " mean " conme to the territory of India wth the
intention of residing there pernmanently "
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(3)that where a person noves fromone country to another
and has, at the time of noving, a intention to remain in the
country where he noved only tenporarily, but later on forms
the intention of residing there permanently, he should be
held in lawto have mgrated to that country at the |ater
poi nt of time.

(4)that for applying the test of being ordinarily resi-
dent in the territory of India since the date of his
mgration " in Art. 6(b)(i), what is necessary to be shown
is that during the period beginning with the date on which
m grati on became

577

conpl ete and endi ng wi th Novenber 26, 1949, as a whole, the
person has been " ordinarily resident in the territory of
India ". Whether he was not in India on January 26, 1950, or
whet her he formed an intention of taking up his permanent
residence in Burma when he |left for that place in January,
1950, was not relevant.

(5) That the words ™ ordinarily resident in the Consti-
tution —nean " resident during this period wthout any
serious break ™. It is not necessary that for every day of
this period the person shoul d have resided in |India.

(6)that the respondent satisfied the requirenents of Art.

6 ofthe Constitution and that his claimto be deened a
citizen of India nust be upheld.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 247 of 1960.
Appeal fromthe judgnent and order dated October 3, 1958, of
the Punjab Hi gh Court in First Appeal from Order No. 131 of
1958.

A V. Viswanatha Sastri and Naunit Lal, for the appellant.
UM Trivedi and Ganpat Rai, for-the respondent.

1960. Septenber 7. The Judgnent of the Court was delivered
by

DAS GUPTA J.-VWat do the words'" has migrated to the
territory of India" in Art. 6 of the Constitution nean ?
That is the main question in this appeal. The appell ant,
Shanno Devi, was one of the unsuccessful candi dates at the
gener al election held in Mrch 1957 for the Punj ab
Legi sl ative Assenbly. The respondent, Mangal Sain, was the
successful candidate. The nonmination papers of these -and
ot her candi dates which were scrutinised on February 1, 1957,
were accepted on the sanme date. The voting took place on
March 12, and after counting of votes on March 14, 1957, the
respondent, Mangal Sain was declared duly elected. On March
27, 1957, the appellant filed an election petition and
chal | enged the respondent’s el ection on various grounds, the
principal ground being that the Returning Oficer had
i mproperly accepted the nomination paper of the respondent
on the ground that he was not a citizen of India and was not
qualified to stand for election. Wth the other grounds
whi ch

578

were taken in this petition we are no |onger concerned as
after the Election Tribunal rejected these several grounds
they were not pressed before the H gh Court and have also
not been raised before us. The Election Tribunal however
hel d that Mangal Sain was not an Indian citizen at the tine
he was enrolled as a voter or at the time his nomnation
papers were accepted and even at the tinme when he was
el ect ed. Accordingly the Tribunal allowed the election
petition and decl ared the respondent’s election to be void.
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On appeal by Mangal Sain to the Hi gh Court the only point
rai sed was whether the appellant was a citizen of India at
the commencenent of the Constitution. If he was a citizen
of India at the date of such comencenent, it was not
di sputed, he <continued to be a citizen of India on al

rel evant dates, viz., the date of his enrollnent as a voter,
the date of acceptance of his nonmi nation and the date of his

el ection. I f however he was not a citizen of India at the
conmencenent of the _Constitution he had not since acquired
citizenship and so his election would be void. The

respondent’s case all along was that he was a citizen of
India at the conmencenment of the Constitution under Art. 5
of the Constitution and apart fromthat he nust be deened to
be a citizen of India at such comrencenent under Art. 6 of
t he Consti tution. The Election Tribunal as al r eady
indicated rejected both these contentions. The | earned
judges of the H gh Court while indicating that they were
inclined to think that the respondent’s claimto citizenship
of India under Art. 5 could not be sustained did not

consider that matter in detail, but held that his claim to
be deened to be a citizen of India at the conmencenent of
the Constitution wunder Art. 6 thereof nust prevail. The

primary facts as found by the Tribunal on the evidence |ed

by the parties before it, have been correctly summuarised in

the judgnent of the High Court in these words:
"On the evidence led by the parties the
| earned Tribunal held that it was proved that
Mangal Sain was born of |Indian parents
somet inme in 1927 in vill age Jhawar i an,
Di strict Sargodha, and that when he was only
two years old he was taken by his parents from
579
Jhawarian to Mandlay in Burma wherefrom the
entire famly returned to Jullunder (Punjab)
in 1942 when Burma was occupied by t he
Japanese forces during the Second World War.
After having stayed for a few days in
Jul l under, Mangal Sain, his parents” and his
brother went to their home district Sargodha
where they stayed for about two or two and a
half years. During this period Mngal Sain
passed Matriculation exanination from ~the
Punjab University and after having  hinself
matriculated he again returned to Jullunder
where he was enmployed in the Field Mlitary
Accounts O fice from8th Decenber, 1944 to 7th

August , 1946, when hi s services wer e
term nated because of his continuous absence
from duty. Mangal Sain's parents and his

brother according to the findings of the
| earned Tribunal also returned from Sargodha
to Jullunder and lived there for about two and
a half years fromsome time in 1945 onwards
before they again went over to Burma which
country they had left in 1942 due to its
occupation by the Japanese forces. Wi | e
Mangal Sain was in service in the Field
Mlitary Accounts Ofice, he joined Rastriya
Swayam Sewak Sangh nmovenent and became its
active worker. Sonetinme after his services
were termnated, he shifted the scene of his
activities to Hssar and Rohtak districts
where be noved from place to place to organise
the Rastriya Swayam Sevak Sangb novenent.
During this period apparently he had no fixed
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pl ace of residence and he used to reside in
the offices of the Jan Sangh and took his
neal s at various Dhabas. For about 4 nonths
fromJune to Septenber in the year 1948 Manga
Sain served as a teacher in Arya Lower Mddle
School, Roht ak. In July 1948 Mangal Sain
submtted to the’ Punjab University his
adm ssion formfor the University Prabhakar
exam nation which formwas duly attested by
Pr of . Kanshi Ram Narang of the Governnent
Col l ege Rohtak. Sonetime in January 1949 he
was arrested in connection with the Rastriya

Swayam Sevak Sangh nmovenent and was det ai ned

Rohtak District Jail from 10th January, 1949,
till 30th May, 1949. |In August 1949 he again
appeared in Prabhakar
580
exam nati on and was placed in conpartnent, he
al so appears to have organi sed Rastriya Swayam
Sevak Sangh in the districts of Rohtak and
H ssar during the years 1948-49 and he used to
nove about from place to place w thout having
any fixed  place of abode. The Tri buna
further found that it was sonetine in the end
of 1949 or in January 1950 that Mangal Sain
left India and went to Burna where his parents
and ot her brothers were already residing. In
that country he tried to secure permssion to
stay there permanently, but the Governnent of
Burma did not agree and directed himto |eave
that country ; in this connection he  applied
for a wit to the Suprene Court of Burma but
his petition was disall owed. On the 29th
Cct ober, 1951, Mangal Sain deposited with the
conpetent authority in Burma the registration
certificate gr ant ed to him under the
Regi stration of Foreigners Act, 1948, and a
few days later he cane back to India and since
then he has been livingin this country and
has been organising Rastriya Swayam Sevak
Sangh nmovenent in the districts of Hi ssar  and
Roht ak. In 1953 he was again arrested and
detained in Rohtak jail as a detenue from the
8th February to 8th My, 1953, when be was
transferred to Anbala jail ".
On these facts the Tribunal further held that it cannot be
said " that the respondent had an intention to settle in
India permanently and that he had no intention of / ever
leaving it ". Taking along with these facts the respondent’s
declaration in the affidavit (Ex. 5) to which “we  shal
presently refer the Tribunal further held that " his own
declaration in the affidavit (Ex. 5) and his conduct in
going over to Burma and trying to settle there permanently
furni sh convincing proof that all along he had the intention
to follow his parents and other relations to Burma and to
settle there pernanently ". The Tribunal finally concluded
by saying that ,it is also quite clear that in the case of
this respondent it cannot be said that he had no other idea
than to continue to be in India wthout |ooking forward to
any event certain or uncertain which mght induce him to
change his residence
581
On these findings of fact the Tribunal held that the
respondent could not be deened to be a citizen of India
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under Art. 6 of the Constitution.
On these sanme primary facts nentioned above, M. Justice Dua
who delivered the |leading judgnent of the H gh Court
recorded his conclusion thus:-
"I can draw but only one conclusion from the
evi dence on the record, that the appellant who
had noved from his home district to Jullunder
had, after the 15th August, 1947, no other
intention than of making the Dominion of India
as his place of abode. On the 15th August,
1947, therefore the appellant’s migration from
Jhawarian to the territory of India was
clearly conplete, whatever doubts there nay
have been before that date, though | would be
prepared “even to hold that he had noved away
from his village in 1944 and had migrated to
the eastern districts of the Punjab"
M. Justice Fal shaw agreed with this concl usion
On these conclusions the |learned Judges held that the
respondent’s claimto be deened a citizen of India at the
comencement of the Constitution nust succeed.
The rmain contention on behal f of the appellant is that the
concl usi on of the H gh Court, that when the respondent noved
away fromhis village in1944 and that at any rate after the
15t h August, 1947, 'he had no other intention than of- making
the Dominion of India his place of abode, was arbitrary. It
was al so contended that in any case the mgration under Art.
6 of the Constitution has to take place after "the territory
of India " as contenplated in the Constitution had conme into
exi stence. Lastly it was contended, though faintly, that
the respondent had not in-any case conplied wth the
requi renents of being ordinarily a resident in the territory
of India since the date of his migration. The respondent’s
counsel besides challenging the correctness of the ' above
contention further urged that the words " mgrated to the
territory of India " in Art. 6 only neans cone to the
territory of India " and does not ‘nean cone to the
582
territory of India with the intention of per manent |y
residing there "
The extrene contention raised by M. Sastri on behalf of the
appel  ant that mgration under Art. 6 nust take place after
the territory of |India cane into existence under the
Constitution cannot be accepted. It has to be noticed that
Art. 6 deals with the question as to who shall be deened to
be a citizen of |India at the comencenent of t he
Consti tution. That itself suggests, in the _absence of
anyt hi ng to indicate a contrary intention, that the
mgration which is made an essential requirement. for /this
pur pose nust have taken place before such comencenent . It
is also worth noticing that cl. (b) of Art. 6 which nentions
two conditions, one of which nmust be satisfied in addition
to birth as nmentioned inel. (a) and " mgration " as
mentioned in the main portion of the Article being proved,
speaks inits first sub-cl. of mgration " before the 19th
day of July 1948 " and in sub-cl. (ii) mgration " after the
19th day of July 1948 ". The second sub-cl requires that the
person nust be registered as a citizen of India by an
officer appointed in that behalf by the Government of the
Dom nion of India on an application nade by himtherefore to
such officer before the comrencenent of the Constitution
The proviso to that Article says that no person shall be so
regi stered unless he has been resident in the territory of
India for at |least six nonths i medi ately preceding the date
of his application. It is clear fromthis that the act of
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mgration in Art. 6 nust take place before the comrencenent
of the Constitution. It is clear therefore that " mnigrated
to the territory of India " neans m grat ed at any tine
before the commencenent of the Constitution to a place now
inthe territory of India.

This brings us to the inmportant question whether migrated to
the territory of India " neans nerely cone to the territory
of India " or it neans cone to the territory of India to
remain here " or in other words, " come to the territory of
India with the intention of residing here permanently".
There can be no doubt that the word migrate " taken by
itself is

583

capabl e of the w der construction " conme fromone place to
another " whether or not with any intention of pernmanent
residence in the latter place. It is beyond controversy

that the word " m grate is often used also in the narrower
connotation of " comng fromone place to another with the
intention of “residing permanently in the latter place".
Webster’s Dictionary (Second Edition, 1937) gives t he
foll owi ng-meaning of the word " mgrate To go from one
place to another; especially, to nove from one country,
regi on, or place of abode or sojourn to another, with a view
to residence; to nove; as the Mdors who mgrated fromAfrica
to Spain ". The Corpus Juris Secundum published in 1948
gi ves the sane neani ng except that it al'so gives " to change
one’s place of residence " as one of the meani ngs. The word
" Immgrate " which neans mgrate into a country " and its
derivatives | mmigrant " and " lmmgration have received
judicial consideration-in several Australian and Anerican
cases, in connection wth prosecutions for contravention of
| mmigration | aws.

The Courts in Australia, were of opinion, on a consideration
of the schene and subject-matter of their laws in question
that the word " Immigrant " in the Immigrant Registration
Act, 1901, and in s. 51 of the Australian Constitution neans
a person who enters Australia whether or not wth the
intention of settling and residing there (Vide Chia Gee .
Martin (1)). The Anerican courts however took the view in
United States v. Burke (2), Mffitt v. United States (3) and
United States v. Atlantic Fruit Co. (4) on a consideration
of the purpose and scheme of the legislation, t hat
“Inmigrant” means a person who cones to the United ~States
with a view to reside there permanently.

We have referred to these cases on the neaning of the word
I nmigration to show that there can be no doubt that the word
m grate” may have in sone contexts the wi der meaning " come
or renove to a

(1) (1905) 3 C.L.R 649.

(2) (1899) 99 Federal Reports 895.

(3) (1904) 128 Federal Reports 375.

(4) (1914) 212 Federal Reports 711.

75

584

place without an intention to reside permanently” and in
sone, context the narrower neaning " cone or renpve to a
place with the intention of residing there permanently".
The fact that the Constitution-makers did not use the words
" wth the intention to reside permanently " in Art. 6 1is
however no reason to think that the wder meaning was
i ntended. In deciding whether the word " migrate was used
in the wder or the narrower sense, it 1is necessary to
consi der careful ly the purpose and schene of this
constitutional legislation. The Constitution after defining
the territory of India and making provisions as to how it
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can be added to or altered, in the four articles contained
inits first Chapter proceeds in the second Chapter to dea

with the subject of citizenship. of the seven articles in
this chapter the last Article, Art. 11, only saves expressly
the right of Parliament to make provisions as regards
acquisition and termnation of citizenship and all other
matters relating to citizenship. O the other six articles,

the first, Art. 5, says who shall be citizens of India at
the comencenent of the Constitution; while Arts. 6 and 8
lay down who though not citizens under Art. 5 shall be
deemred to be citizens of India. Art. 10 provides that
once a personis acitizen of India or is deemed to be a
citizen of India he shall continue to be a citizen of India,

subj ect of course to the provisions of any |law that may be
nmade by Parlianent. Art. 9 provides that if a person has
voluntarily acquired citizenship of any foreign State he
shall not be a citizen of India or deemed to be a citizen of
India. ~Art. 7 also denies the right of citizenship to some
persons who ~woul d have ot herwi se been citizens of India
under Art.~ 5 or would be deened to be citizens of India
under Art. 6.

The primary provision for citizenship of India, in this
schenme is in Art. 5 That follows the wusual practice of
insisting on birth or domicile which shortly stated neans "
residence with the intention of living and dying in the
country " as an essential requirenent for citizenship; and
confers citizenship on a person fulfilling this requirement
if he also satisfied another requirement as  regards his
birth wthin what

585

is nowthe territory of Indiaor birth of any of his parents
within this area or ordinary residencein this area for a
continuous period of five years imedi ately preceding the
comencenment of the Constitution’ . |If there had been no
division of India and no portion of the old India had been
lost this would have been sufficient, as regards confernent
of citizenship apart fromthe special provision for giving
such rights to persons of Indian origin residing outside
I ndi a. But part of what was India as defined in the
Government of India Act, 1935, had ceased tobe India and
had becone Paki stan. This gave rise to the serious problem
whet her or not to treat as citizens of India the hundreds of
t housands of persons who were of Indian origin-in the sense
that they or any of their parents or any of their grand-
parents had been born in India -but who, would not becone

citizens wunder Art. 5. The Constitution-makers by the
provisions of Art. 6 decided to treat as citizens sonme of
these but not all. Those who had not come to the new India
before the date of the comrencenent of the Constitution were
excluded; those who had so come were divided into two
cat egori es--those who had cone before the 19th July, & 1948,

and those who had cone on or after the 19th July, | 1948.

Persons in the first category had in order to be treated as
citizens to satisfy the further requirement of " mgration
what ever that neant, and of ordinary residence in the
territory of India since they " migrated " to India; while
those in the second category had, in addition to having
mgrated, to be residents for not less than six nonths
preceding the date of the application for registration as
citizens which application had to be filed before the date
of the commencenent of the Constitution. But while the
primary provisions in the Constitution as regards the
citizenship for people born at a place nowincluded in India
and peopl e whose parents were born at a place nowin India
insist on the requirement of intention to reside here
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permanently by wusing the word " domcile ", Art. 6 which
under the schene of the Constitution deals with what may be

called " secondary citizenship " and says about sone persons
t hat
586
they wll be deened to be citizens of India, does not
nmention " domicile " as a requirenment. Can it be that the

Constitution-makers thought that though in the case of
persons born in what has now becone India or those any of
whose parents was born in what is now India as also in the
case of person who had been residing here for not less than
five years in what is now India, it was necessary to insist
on domicile before conferring citizenship, that was not
necessary in the case of persons whose parents or any of
Whose grand-parents had been born in what was fornerly India
but is not now lIndia ? Inour opinion the Constitution-
makers coul d not have thought so. They were aware that the
general rule in alnost all the countries of the world was to
insist on 'birth or domcile as an essential prerequisite for
citizenship. They knew that in dealing with a sonewhat
simlar problemas regards citizenship of persons born out
of what was then the territory of Irish Free State, the
Constitution of the Irish Free State had also insisted on
domicile in the Jlrish Free State as a requirenent for
citizenship. There can be no conceivabl e reason for their
not making a simlar /insistence here as regards the persons
who were born outside what is now |India, or persons any of
whose parents or grand-parents were born there. Menti on
must al so be nmade of the curious consequences  that would
follow froma view that an intention to reside permanently
inthe territory of India andis not necessarily in Art. 6.
Take the case of two persons, one of whomwas born in what
is now India and has all along lived there and another
person who though born in what is now India went to live in
areas now Paki stan and then noved back to areas in what is
now India. The first naned person woul d have to satisfy the
requi r enent of domicile at the comencenent of the
Constitution before he is a citizen; but the second person
would not have to satisfy this condition. It~ would be
unreasonabl e to think that such a curious result could have
been i ntended by the Constitution-nakers.

For all these reasons it appears clear that when the franers

of the Constitution used the words " migrated
587
to the territory of |India " they neant -" conme to the

territory of Indiawith the intention of residing there
permanently ". The only explanation of ’'their not expressly
ment i oni ng domicile " or the intention to reside
permanently " in Art. 6 seens to be that they were confident
that in the schene of this Constitution the word "I
mgration " could only be interpreted to nean " conme to the
country with the intention of residing there permanently "

It is of interest to notice in this connection the proviso
to Art. 7. That article provides in its first part that a
person who would be a citizen of India or would have been
deenmed to be a citizen of Indiain Arts. 5 and 6 would not
be deened to be a citizen if he has mgrated from the
territory to Pakistan after March 1, 1947. The proviso
deals with some of these persons who after such migration to
Paki stan have returned to India. It appears that when this
return is under a permt for resettlenent or pernmanent
return-that is, resettlenent in India or return to India
with the intention to reside here permanently-the nmain
provisions of Article 7 will not apply and for this under
Art. 6 of the Constitution such a person would be deened to
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have mgrated to India after the 19th July, 1948. That the
return to India of such migrant has to be under a permt for
resettlenent or permanent return in order that he mght
escape the loss of citizenshipis a strong reason for
thinking that in Art. 6 the intention to reside in India
permanently is inplicit in the use of the phrase "I
mgrated to the territory of India"

It nmay sonetinmes happen that when a person noves from one
pl ace to another or fromone country to another he has, at
the point of tine of nmoving, an intention to remain in the
country where he noved only tenporarily, but later on forms
the intention of residing there permanently. There can be
no doubt that when this happens, the person should at this
ater point of tine be held to have " cone to the country
with the intention of residing there permanently ". In other
words, though at the point of tine he nmoved into the new
pl ace or new country he cannot-be said to have mgrated to
this place or country

588

he shoul'd “be held in |law to have migrated to this |later
place or country at the later point of tinme when he forns
the intention of residing there permanently. This view of
law was taken both by the Election Tribunal and the High
Court and was not seriously disputed before us.

The Election Tribunal ‘and the H gh Court therefore rightly
addressed thenselves to the question whether in 1944 when
Mangal Sain first cane to Jullunder in what is now the
territory of India from his hone in Jhawarian now in
Paki st an he had the intention of residing in I ndi a
permanent |y and even if he at that point of tinme had no such
intention, whether after he had conme in 1944 to what is now
the territory of India, he had at sonelater-point of tine
formed the intention of residing here permanently. On this
guestion, as already indicated, the Election Tribunal and
the H gh Court cane to different concl usions. VWile the
El ection Tribunal held that Mangal “Sain had at no point of
time the intention of residing in India permanently, the
Hi gh Court was prepared to hold that even when he noved from
his hone in 1944 to the eastern districts of Punjab he had
the intention of residing there permanently, and held that
at |east after August 15, 1947, he had no other ~intention
than of naking the Dom nion of India his place of abode, and
resi di ng here pernmanently. It has been st renuously
contended before us that in conmng to this conclusion the
Hi gh Court has acted arbitrarily and has ignored inportant

evidence which, it is said, showed clearly that t he
respondent had no intention of residing permanently in
India. In considering such an argunent, it is proper for us

to bear in mnd the provisions of s. 116B of the
Representati on of the People Act which lays down that the
decision of the Hi gh Court on appeal froman order- of the
El ection Tribunal in an election petition shall be " | fina
and conclusive ". It has been pointed out in nore than one
case by this Court, that while these provisions do Dot stand
in the way of this Court’s interfering with the H gh Court’s
decision in a

589

fit case, it would be proper for us to bear these provisions
of the Representation of the People Act in mind when the
correctness of such a decision is challenged before this
Court. It is unnecessary for us to consider whether the
view of the Hi gh Court that even in 1944 Mangal Sain could
be said to have been migrated to the eastern districts of
Punj ab can be successfully challenged or not. Even assum ng
t hat conclusion is out of the way, the further conclusion
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of the Hi gh Court that having noved fromhis hone district
to Jullunder in 1944 Mangal Sain had after August 15, 1947,
no other intention than of making the territory of India his
pl ace of abode woul d be sufficient to prove his migration to
the territory of India fromwhat is now Pakistan. W have
been taken through the materials on the record relevant to
this question and we can see nothing that would justify our
interference with the High Court’s conclusion on this point.
Much stress was laid by the appellant’s counsel on the fact
that Mangal Sain left Indian shores for Burma in January,
1950, and after his arrival there nmade an application under
s. 7(1) of the Union Gtizenship Act, 1948, (of Burmm)
giving notice of his intention to apply for a certificate of
naturalization and his statenent therein that he intended to
reside permanently w.thin the Union of Burnma. Assumi ng
however, that in Cctober, 1950, or even in January’ 1950,
when he left for Burma, Mangal Sain had formed the intention
of taking up his permanent residence in Burma, that 1is
wholly irrelevant to the question whether in 1947 he had the
i ntention of residing permanently in India. Learned counse
for the —appellant also drew our attention to a statenent
made in this very applicationthat Mangal Sain had returned
to Burma with his nmother in 1947. The Hi gh Court has after’
considering this statenent held that he had not so returned
in 1947. W see no reason to differ with .this finding of
the High Court. In our opinion, there is nothing on the
record to justify any doubt as regards the -correctness of
the H gh Court’s decision that after August 15, 1947, Manga
Sain who had earlier nmoved froma place now in Pakistan to
Jul lunder in India definitely, nmade up
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his mnd to nake India his pernmanent hone. Wether or not
in January, 1950, he changed that intention is irrelevant
for our purpose.
Qur conclusion therefore is that-the High Court is right in
hol di ng that Mangal Sain satisfies the first requirenent of
Art. 6 of the Constitution of " mgration to the territory
of India fromthe territory now'included in Pakistan ". It
is not disputed and does not ever  appear to have been
di sputed that Mangal Sain was born in-lndia as defined in
the Governnent of India Act, 1935, and thus satisfies the
requi renent of cl. (a) of Art. 6.
There can be no doubt also that since the date of his
mgration which has for the present purpose to be taken  as
August 15, 1947, Mangal Spain has been St ordinarily
residing in the territory of India". M. Sastri contended
that to satisfy the test of being " ordinarily resident in
the territory of India since the date of his migration " it
had to be shown that Mangal Sain was in India on January 26,
1950. We do not think that is required. It is first to be
Art. 6 of the Constitution is one of the
Articles which came into force on Novenber 26, 1949. For
applying. the test of being "ordinarily resident in the

territory of India since the date of his mgration ", it is
necessary therefore to consider the period up to the 26th
day of Novenber, 1949, fromthe date of migration. It is

not however even necessary that on the 26th day of Novenber

1949, or imediately before that date he nust have been
residing in the territory of India. What is necessary is
that taking the period beginning with the date on which
m grati on becane conplete and ending with the date Novenber
26, 1949, as a whole, the person has been " ordinarily
resident in the territory of India". It is not necessary
that for every day of this period he should have resided in
I ndi a. In the absence of the definition of the words "

noti ced

t hat
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ordinarily resident " in the Constitution it is reasonable
to take the words to nmean " resident during this period
without any serious break ". The materials on the record

| eave no doubt that there was no break worth the. nanme in
Mangal Sain's residence in the
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territory of India fromat |east August 15, 1947, till the
26t h Novenber, 1949.

We have therefore cone to the conclusion that the H gh Court
was right in sustaining Mangal Sain’s claimto be deemed a
citizen of India under Art. 6 of the Constitution and, in
that view was also right in allow ng his appeal and ordering
the dism ssal of the Election Petition

In the view we have taken as regards Mangal Sain's claim to
citizenship under Art: 6 of the Constitution it 1is not
necessary to consider whether his claimto citizenship under
Art. 5 of the Constitution was al so good.

We therefore dismss the appeal with costs.

Appeal di sm ssed




