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Money | endi ng- Reopeni ng of transactions-Successive suits by
-borrower for relief-Miintainability-Res j udi cat a- Benga
Money-1 ender; Act, /1940 (Ben. X of 1940), s. 36-Code of
Cvil Procedure, 1908 (Act V of 1908), s. 11, O 2, r. 2.

HEADNOTE:

The appel |l ant obtained a prelinmnary and thena final nort-
gage decree agai nst the respondent and thereafter a persona
decree for the debt remaining due to him' after sale of the
property nortgaged. The appellant applied for execution of
the personal decree and thereupon the respondent sued for
relief under s. 36 of the Bengal WNbney-I|enders Act, 1940, by
reopening the personal decree. In the suit relief for
reopening the prelimnary decree and final decree was not
clainmed. The personal decree was reopened in-that suit and
an instalnment decree for a snmaller anmobunt passed instead,
which was ultimtely wupheld by the Hgh Court. The
respondent failed to pay the instalnents and the appell ant
applied for executing the decree. The respondent then filed
another suit wunder S. 36 of the Act for reopening the
prelimnary and final decrees. The Subordinate  judge
dismssed the suit holding that it wag barred as res
judicata and the District judge on appeal affirmed  that
decision. But the
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High Court in second appeal reversed those decisions and
directed the prelimnary and the final decrees be reopened
and remanded the case to the trial court for passing a fresh
prelimnary decree. Hence this appeal w th special |eave.
Held (per Kapur and Shah, JJ.), that S. 36 of the Benga
Money- 1 enders Act, 1940, contenplated the filing of one and
not successive suits for the reopening of transactions
i ncludi ng decrees and obtaining relief under the Act. If in
such a suit, the borrower failed to seek the entire relief
he was entitled to and abandoned his right to a part of the
relief, he would be precluded fromseeking that relief in
anot her suit.

The principle underlying r. 2 of 0. 2 of the Code of GCivi
Procedure as also the principle of res judicata applied to a
suit under s. 36 of the Act.
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Per Hi dayatullah, J.-Wen the respondent noved the executing
court under s. 36 of the Act he had not filed a suit but

only an application. It was the duty of the court
thereunder to give himfull relief although he might not
have asked for it. |If the court failed in its duty and he

filed a suit no question of waiver or constructive res
judicata could at all arise. This was nade clear by the non
obstante words of sub-ss. (1) and (6) O s. 36 and the
guestion that arose under the section was not s? nuch of the
right of a party as of the duty of the court to give entire
relief under the Act. The remedi es enjoined by the Act were
not exclusive of one another, either expressly or by
necessary intendnment, and were intended to give the widest
possible relief to the borrowers.

jadhunath Roy v. Kshitish Chandra Achariya Choudhury (1949)
LR 76 I1.A 179 and joy Chand Lal Babu v. Kanal aksha
Choudhury, (1949) L.R 76 |.A 131, referred to.

Since the Act required that the decrees passed against the
respondent had to be reopened, no provision of the Code of
Cvil Procedure or of equity could bar the suit, the forner
bei ng expressly excluded and the | atter nmade i napplicable by
the substantive provisions of the Act.

JUDGVENT:
CIVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 508 of
1957.

Appeal by special leave fromthe judgnment and decree dated
June 3, 1955, of the Calcutta H gh Court .in Appeal from
Appel | ate Decree No. 1090 of 1949.

N. C. Chatterjee and D. N. Mikherjee, for the appellant.

B. C. Panda and P. K. Chaterjee, for the respondent,
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1961. February 21. The Judgnment of Kapur and Shah, JJ. was
delivered by Shah, J. Hidayatullah, J. delivered a separate
j udgrent .

SHAH, J--To secure repaynent of Rs. 2,500/- Anath Nath
Mttra-hereinafter referred to as Mttra-nortgaged four
parcels of land to Haridas Mndal hereinafer referred to as
Mondal - by deed dated April 25, 1930. Mndal filed suit, No.
18 of 1937 on June 11, 1937, for enforcenent of the nortgage
in the Court of the 2nd Subordi nate Judge, M dnapore, and
obtained a prelimnary nortgage-decree for Rs. 5,000/and
interest and costs. This decree was nade absolute and in
execution of the decree, the nortgaged property was sold for
Rs. 4,160/- and an amount of Rs. 2,176,66 out of the
decretal anount renmi ned due and payabl e under ‘the nortgage
decree. Qut of the four parcels of land sold, three were
purchased by Mndal and the remaining was purchased by
Mttra’s wife. Mondal then applied for a personal decree
under 0. 34, r. 6 of the Cvil Procedure Code and obt ai ned
on Septemnber 7, 1940, a decree for paynent of Rs. 2,338, 15,0
against Mttra. Mondal then applied for executing the
personal decree by Msc. Execution Cage No. 1 1 of 1941.
In the nmeanwhil e, the Bengal Legislature enacted the Benga
Money- 1 enders Act, 1940, which enabled the courts in certain
circunstances to reopen decrees already passed. Avai l i ng
hinsel f of this Act, Mttra filed a suit under s. 36 of the
Bengal Mbney-lenders Act for an order reopening the persona
decree. By order dated August 16, 1941, the Subordinate
Judge, M dnapore, decreed the suit and directed that a new
decree for Rs. 1,431-15-0 be drawn up and that the anount
due wunder the personal decree be paid in three annua
i nst al ment s. Agai nst this decree, an appeal was preferred
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to the District Court, Mdnapore. The District Judge
di sm ssed the appeal and allowed the cross-objections filed
by Mondal . In Second Appeal No. 1442 of 1942, the High
Court of Judicature at Calcutta set aside the decree of the
District Judge and restored the decree of the Subordinate
Judge, 2nd Court, M dnapore. Mttra did not pay the anount
as directed under the
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new decree and Mondal applied for executing the decree.
Mttra then filed another suit under s. 36 of the Benga
Money-1 enders Act in the 2nd Court of the Subordi nate Judge,
M dnapore, for reopening the, decrees prelimnary and fina

passed in the nortgage suit. The Subordinate Judge
dismssed this suit as it was, in his view, barred as res
j udi cat a. In appeal to the District Court, the decree was

confirmed. But the H gh Court in Second Appeal ordered that
the prelimnary and final decrees be reopened and the case
be remanded to the trial <court for passing a fresh
prelimnary decree. Agai nst the said decree of the High
Court, this appeal is filed with special |eave.

Section 30 of the Bengal Noney-1lenders Act, 1940, provides
in so far as it is material that notwi thstanding anything
contained in any law for the time being in force, or in any
agreement, no borrower shall be liable to pay after the
commencenent of the Act a sumin respect of principal and
interest which,, together with any anmount already paid or
included in any decree in respect of ‘aloan  exceeds twce
the principal of the original |loan and that the borrower
shall not be liable to pay interest at rate per annum in
cases of secured | oans exceeding 8 per cent. sinple. By s.
36, the Iliability onloans secured or otherwise which
contravenes the provisions of s. 30 is liable to be
reopened. It is provided by sub.s. (1) of s.36 in so far as
it is material that notw thstandi ng anything contained in
any law for the time being in force, if in any suit  brought
by a borrower for relief under this section whether heard ex
parte or otherw se, the court has reason to believe that the
exerci se of one or nore of the powers under the section wll
give relief to the borrower it shall exercise all” or any of
t he power s specified therein as may be consi dered

appropri ate. The court is invested with the power of
reopeni ng transactions including taking of accounts between
the parties, of releasing the borrower of all liability in

excess of the limts specified in cls. (1) and (2) of s. 30
and offsetting aside either wholly or in part or -of revising
or altering any security given or agreemnment made in - respect
of any loan. Exercise of these powers

884
is subject to the provisos which are not material for/ the
purposes of this appeal. By sub-s. (2), the court reopening

a decree is prohibited fromdoing anything which affects the
rights acquired bona fide by any person other than the
decree-holder in consequence of the execution of t he
reopened decree; but is enjoined to order the restoration to
the judgnment-debtor of such property, iif any, of the
j udgrent - debt or acquired by the decree-hol der in consequence
of the execution of the reopened decree as may be in the
possession of the decree-holder on the date on which the
decree was reopened and al so to order the judgnent-debtor to
pay to the decree-holder in such nunber of instalnents as it
may think fit, the whole anbunt of the new decree passed
under cl. (a). The court is further enjoined to direct that
in default of payment of any instalnents, the decree-holder
shal | be put into possession of the property which has been
restored to the judgnment-debtor and that the amount for
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whi ch the decree-hol der purchased such property in execution
of the reopened decree shall be set off against so much of

the anobunt of the new decree as remai ned unsati sfied. Sub-
section (6) provides that notw thstanding any. t hi ng
contained in any law for the time being in force, the court
which, in a suit to which the Act applies, passed a decree

which was not fully satisfied by the first day of January,
1939, nmay exercise the powers conferred by sub-ss. (1) and
(2) in any proceeding in execution of such decree. Secti on
36, sub-s. (1), contenplates the institution of a suit by a
borrower for relief under that section and the court is
thereby invested with the power of reopening decrees already
passed.
Mttra in the year 1941 filed the suit under s. 36 of the
Act for reopening the personal decree passed under 0. 34, r
6 of the Cvil Procedure Code. |In Schedule "™ A" to the
plaint, he set out the principal amunt due under the
nortgage.  the interest at the rate of 8% due thereon from
the date of the nortgage till the date of the suit, costs of
the suit, and after giving credit for the price realised by
sale of the properties,  he subnmitted that Mondal was
entitled to
885
recover only Rs. 66-13-2 and that Mndal should be declared
entitled to that ampunt in twenty annual instalnments. By a
suit under s. 36, Mttra undoubtedly was entitled to reopen
the prelimnary decree, decree absolute for sale and also
the personal decree;’ but in the first suit, he gave up his
right to reopen the prelimnary decree and the decree
absolute for sale, and was content to obtain an order that
the personal decree alone be reopened. In the ‘execution
under the nortgage decree one parcel of |and was purchased
by Mttra’s wife and it is presunably on-account ‘of this
circunstance that Mttra was unwilling to have  the
prelimnary decree reopened. The District Judge, M dnapore,
who heard the appeal against the order passed by the 2nd
Court of the Subordinate Judge inthe first suit under s. 36
of the Act observed:
" It is admtted before ne by the learned
pl eader for the appellant that the reopening
of the entire transaction will not be to the
benefit of the appellant —and the Ilatter,
therefore, does not want this to be done. The
only relief he clains is that the new decree
passed by the |earned Subordinate Judge for
Rs. 1,431-15-0 shall be reduced to Rs.” 66-13-2
as nmentioned in his application under s. 36 of
the Act."”
In the first suit under s. 36 filed by Mttra, the claim to
reopen the prelimnary decree and the decree absolute was
del i berately abandoned and he obtained relief expressly on
the footing that he did not, desire that those 'decrees
shoul d be reopened. Is it thereafter open to Mttra to file
another suit for obtaining relief under s. 36 by reopening
the prelimnary decree and the decree absolute ? In our
judgrment, s. 36 contenPlates filing of one suit and not

successive suits for reopening transactions i ncl udi ng
decrees and obtaining relief under the Act. If in a suit
filed for that purpose, a borrower does not obtain relief
whi ch he has asked for or abandons his right to relief, in
our judgnent it wll not thereafter be open to him to

institute a second suit for relief which could have been but
was not clainmed in the earlier suit.

The plea that in the previous suit it was not open to Mttra
to nmake a claimfor reopening the
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prelimnary decree and the decree absolute is wthout
subst ance. By sub-s. (6) of s. 36, the right to grant
relief in proceedings in execution of a decree already
passed but which is not satisfied is vested in. the court
passing the decree and the first suit under s. 36 was filed
in the court which had originally passed the nortgage
decree. The claimto reopen the decrees prelimnary and
final was abandoned not because the court was inconpetent to
grant relief but because Mttra did not at that stage desire
to reopen those decrees. W are unable to agree wth the
Hi gh Court that to a suit under s. 36 of the Act, the rule
contained in 0. 2, r. 2 of the Code of Civil Procedure does
not apply. W are also of the viewthat the right to claim
relief which could have been but has not been asked for in
the previous suit nust be regarded as res judicata.
In that view of the case, this appeal will be allowed and
Mttra's suit ~No. 105 of 1947 dismssed wth costs
t hr oughout'.
H DAYATULLAH, J.-1 have had the advantage of reading the
judgrment just- delivered by my brother, Shah, J.; but |
regret ny inability to agree that the judgnent under appea
be reversed.
The appellant, a noney-lender, had advanced a sum of Rs.
2,500/- to the respondent on a sinple nortgage of four
properties. He filed a suit which was decreed on Novenber
13, 1937, when a prelimnary decree for Rs.. 5,000/- plus
costs was passed agai nst the respondent. Thi's decree was
made final on February 25, 1938.  On May 17, 1939, the four
properties were sold for Rs. 4,160/-, and the balance then
remai ni ng due was Rs. 2,176/-.~ Three of the properties were
purchased by the appellant (decree-holder), and the  fourth,
by the wife of the nortgagor
On Septenber 7, 1940, a personal decree for Rs. 2,338-15-3
was passed against the respondent. In 1941, execution of
that decree was taken out. In the nmeantinme, the Benga
Money-1 enders Act had cone into force on August 1, 1940.
The respondent there. upon nmade an application under s. 36
of the Bengal Mney-lenders Act for reopening the decree.
The
887
respondent did not say which decree he wanted reopened;  but
with his application he gave a statenent of account of the
entire anmount as reduced under the Bengal Money-I|enders Act
and by the anpunt realised A by sale of the four properties,
and asked that a decree for the bal ance, Rs. 66-13-2, should
be passed against him The application was partly all owed,
and afresh decree for Rs. 1,431-15-0 was passed. [f . the
earlier decrees had been reopened, the amount due would have
been Rs. 5,591-15-0, but the Subordi nate Judge said
" As Rs. 4,160/- was paid, | find no necessity
of cancelling the sale and ordering
restitution, but for the bal ance of Rs. 1, 431-
15-0, a new decree be drawn up."
The respondent appeal ed, and the appellant cross-objected.
The District Judge dism ssed the appeal, allowed the cross-
obj ection, and dism ssed the application. On appeal to the
H gh Court by the present respondent, R C Mtter, J.
allowed the appeal. He held that the personal decree was
liable to be reopened, and restored the decree for Rs.
1, 431-15-0 passed by the Subordinate Judge.
The respondent who was directed to pay the anbunt by
instal ments wunder the orders of Mtter, J. nade default in
paynment, and a noney execution case was ,started against
hi m He, thereupon, brought a suit under s. 36 of the
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Bengal Money-lenders Act for reopening the prelimnary,
final and personal decrees. This suit was dismssed as
barred by constructive res judicata and the principle of O.
2, r. 2 of the Code of Civil Procedure, by the Subordinate
Judge, and the appeal to the District Judge also failed. On
further appeal to the Hi gh Court, K C Das Cupta, J. (as he
then was) and Guha, J. allowed the appeal. The | earned
Judges held that 0. 2, r. 2 of the Code of Cvil Procedure
did not apply to the suit, because it refers to a previous
suit and not to an application filed in execution for relief
They also pointed out that under the Bengal Mboney-I|enders
Act the duty was laid upon the Court to reopen any decr ee,
if it was likely to give relief to the borrower, and that
the relief did not
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depend wupon the desire or claimof the borrower. They
further pointed out that even Mtter, J. was of the opinion
that the relief to begiven was incunbent ,,,upon the Court

and i ndependent of the w shes of the borrower.
In the appeal before us filed with special |eave, M. N C
Chatterjee contended that the suit was barred by res
judi cata, waiver and estoppel, and that the Divisional Bench
of the H gh Court wasin error in ordering the reopening of
the three decrees, when the respondent hinself had not asked
on the earlier occasion that they be reopened.
The schene of the Bengal Money-lenders Act is as follows:
The Act, though @ passed to control - noneylenders and to
regul ate and control noney-lending, gave relief to borrowers
in many ways. One such way was to put the limt of what is
popul arly known as Dandupat on interest, and another was to
l[imt the rate of interest to 8 per cent. sinple in the case
of secured loans. By s. 36, transactions which contravened
these provisions were required to be reopened. This reopen-
ing was not limted to transactions, but decrees also were
required to be reopened, unless fully satisfied by the first
day of January, 1939. The section gave vast powers to
Courts reopeni ng decrees. Sub-section (2) of
S. 36 provided:
" (2) If in exercise of the powers conferred
by sub-section (1) the Court reopens a decree,
the Court -
(a) shall, after affording the parties an
opportunity of being heard, pass a new decree
in accordance with the provisions of this Act,
and may award to the decree-hol der such costs
in respect of the re. opened decree as it
thinks fit,
(b) shal | not do anything which affects. any
ri ght acquired bona fide by any person, ~ ot her
than the decree-hol der, in consequence of the
execution of the reopened decr ee,
(c) shall order the restoration to the
j udgrent - debt or of such property, if any, of

the judgmentdebtor acquired by

hol der in consequence of the execution of the
reopened decree as may be in
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the possession of the decree-holder on the
date on which the decree was reopened,

(d) shall order the judgnment-debtor to pay
to the decree-holder, in such nunber of
instalments as it Amy think fit, the whole
amount of the new decree passed under cl ause
(a), and

t he

decr ee
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(e) shall direct that, in default of the
paynment of any instal ment ordered under cl ause
(d), the decree-holder shall be put into
possession of the property referred to in
clause (c) and that the amount for which the
decr ee- hol der purchased such property in
execution of the reopened decree shall be set
of f against so nmuch of the anount of the new
decree as remai ns unsatisfied. "

The stages at which decrees could be reopened were |aid down

by sub-ss.

The
mean:

(1) and (6) of s. 36. Sub-section (1) provided

Not wi t hst andi ng anyt hing contained in any
law for the time being in force, if in any
suit to which this Act applies, or in any suit
brought by a borrower for relief under this
section whether heard ex parte or otherw se,
the Court~ has reason to believe that the
exercise of one or nore of the powers under
this section will give relief to the borrower,
it shall exercise all or any of the follow ng
powers as it-may consider appropriate...... "
Sub-secti on (6) provided:

" Notwi't hst andi ng anything contained in any
law for the time being in force, -

(a) the Court which, in a suit to which this
Act applies passed a decree which was not
fully satisfied by thefirst day of January,
1939, 'may exercise the powers conferred by
sub-sections (1) and (2)-

(1) in any proceedi ngs in execution of such
decree, or

(ii) on an application for review of such
decree nmde within one year of the date of
comencement of this Act, and the provisions
of rules 2 and 5 of Order XLVII of the First
Schedul e to the Code of Civil Procedure, 1908,
shall not apply to any such application
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(b) any Court before which an appeal is
pending in respect of a decree referred to in
clause (a) may either itself exercise the like
powers as may be exercised under sub-sections
(1) and (2), or refer the case to the  Court
whi ch passed the decree directing such Court
to exercise such powers, and such Court ~shal
after exercise thereof return the record with
the additional evidence, if any, taken by it
and its findings and the reasons therefore to
the Appel | ate Court and t her eupon the
provisions of rule 26 of Order XLI ~of the
First Schedule to the Code of Civil Procedure,
1908, shall apply. "

words "suit to which this Act applies" were defined to

" 2 (22)...... any suit or proceedi ng
instituted or filed on or after the 1lst day of
January, 1939, or pending on that date and
i ncl udes a proceeding in execution-

(a). for the recovery of a |loan advanced
before or after the comencenent of this Act;
(b) for the enforcenment of any agreenent
entered into before or after the comrencenent
of this Act, whether by way of settlenent of
account or other:w se, or of any security so
taken, in respect of any |oan advanced whet her
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before or after the comencenent of this Act;
or
(c) for the redenption of any security given
before or after the commencenment of this Act
in respect of any | oan advanced whet her before
or after the commencenent of this Act. "
By s. 2(21), " suit " included an appeal. The definition
was still further wi dened for purposes of s. 36 vide sub-s.
(3) but nothing turns on it.
The effect of these provisions nay be sunmmed up: The
reopeni ng of transactions and decrees coul d be achieved:
(a)in any suit to which the Act appli ed;

(b) in a'suit brought by the borrower for
relief under s. 36;

(c) in any . proceeding in execution of
decrees;,:

(d) by an application for review of a decree
made wi t hin one year of the dat e of
comencenent of the Act; and

891

(e) by appellate Courts at all the above
stages. Once the Court was nmoved, the action
of the Court was dictated by the Act, and the

Court was conpelled by the Act to

relief. “The Court in this case, was required
by law to reopen all the decrees passed
agai nst the respondent.  Indeed, R C. Mtter,
J. quite correctly pointed out:
" In ‘this case  the judgnent-debtor was
entitled to have all the decrees, nanmely, the
prelimnary, final and the personal decrees
reopened. He should not have  been ' refused
relief sinply because he had asked for the
reopeni ng of the personal decree only if there
had been a contravention of the provisions of
section 30 of the Bengal Mney-Ilenders Act. "
The | earned Judge, however, declined to remand the case for
the application of the Act or even to apply it~ hinself,
because he felt that what was asked for by the  respondent
shoul d at, | east have been granted, and he granted only that

relief. The |law, however, gave no such option. It was
mandatory, and laid a duty upon the Court.
The respondent then filed a suit, and asked for all the

reliefs which the Court had to award, and there can be no
doubt that unless the suit be inconpetent, the Act nust be
applied even now, because the volition of the borrower is
entirely out of place in the application of the “Act. The
respondent no doubt, when he applied on ‘the previous
occasion, asked that the Act be applied only so far as
benefited him but his wi shes were irrelevant, and the Act
had to be applied, as it stood. Every one who has dealt
with this case has felt this to be the true positioniin |aw
Thus, the question is whether the respondent was precluded
from bringing the suit. The suit could be barred under  s.
11 or 0. 2, r. 2 of the Code of Cvil Procedure, or by the
application of the principle of constructive res judicata,
or because of waiver, estoppel or the equitable principle of
approbation and reprobation. The opening words of Sub-s.
(1) and again of sub=s. (6) of s. 36 are:

" Notwi thstandi ng anything contained in any

law for the tinme being in force
892
and they are apt to put out of consideration both s. 11 and
O 2, r. 2 of the Code of Civil Procedure. Waiver and the
equi tabl e doctrine of approbation and reprobation can apply

gi ve

ful
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only if aright were give up. They can have no application
where the question is not so much of a right of a party as
of the duty of a Court under the Act. The Court was noved,
and had to do its duty. |If it can be noved a second tinme by
anot her proceedi ng, neither those principles nor t he
principle of constructive res judicata can apply.

The renedi es which are enjoined by the Act are not exclusive
of one another, either expressly or by necessary intendment.
As the |l aw stands, the Court could take action to enforce it
at alnost any stage of the proceedi ngs between the parties
conmmenced by the creditor, and, in addition, in proceedings
or a suit comrenced by the borrower. The intention of the
law is clear and mani fest that borrowers nust be protected.
Indeed, in Jadunath Roy v. Kshitish Chandra Achariya
Choudhury (1), the Judicial Conmittee held that t he
prelimnary, the final and the personal decrees in a suit to
enforce a sinple nortgage were all connected and were, in
effect,” one decree only, and there could be no question of
reopeni ng’ one decree and not the others. And in Joy Chand
Lal Babu v. Kanmalaksha Choudhury (2), a consent decree in a

nortgage suit,,, which conbined the prelinmnary, the fina
and the personal decrees into one decree, was held to, be
properly r eopened. The  decrees passed agai nst t he

respondent were required by lawto be  reopened, and no
provi sion of the Code of Civil Procedure or of equity could
bar the suit. The first was excluded expressly, and equity
was hardly applicable in view of the law on the subject.
I ndeed, by the suit even the.decree, of Mtter, J. could be
reopened, if it did not conply. with the |aw.

In my opinion, the order of the Divisional Bench of
the Calcutta Hi gh Court, with respect, is correct. and to
hold otherwise is to decline to give effect to t he
protection, which the Act has sedul ously erected in
(1) (1949) L.R 76 |.A 179,

(2) (1949) L.R 76 |.A 131.
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favour of borrowers and agai nst rapaci ous noneyl enders. I
find nyself in such conplete agreement with the  judgnent
i mpugned, that | do not find it necessary to cover the sane
ground.

I would, therefore, dismss the appeal with ’Costs.

BY COURT.-In view of the majority judgnment of the Court,
this appeal wll be allowed and Mttra's Suit No. 105 of
1947 di smssed with costs throughout.




