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ACT:

Estate Duty Act, 1953:

Sections 53-A, 56(2), 58, 59 and 73A-Estate Duty-Levy
of - Proceedi ngs not conmenced within five years from the
death of estate owner-Application for grant - of succession
certificate mamde by the deceased’ s son after attaining
maj ority-Whet her proceedi ngs debarred-Wet her successi on
certificate could be denied on ground of non-production of
certificate from Controller-"Proceedings for the |levy of any
dut y"-Whet her includes proceedi ngs for assessment.

Interpretation of Statues-Plain meaning to be given
effect to.

Words and Phrases-Wrld 'l evy’ - Meani ng of.

Legal Maxi ns-Quai Hearet in Litera Haeret in Cortice

HEADNOTE

The appellant’s father died intestate |eaving behind
the appellant and his brother. Since they were mnors at
that tinme their maternal uncle was appoi nted as guardian by
the City Cvil Court. The guardian never filed the account
of the property or the return as required under Sections 53
or 56 of the Estate Duty Act, 1953 in respect of the estate
of the appellant’s father within five years fromthe date of
hi s deat h.

On attaining mpjority, the appellant as Karta, applied
to the City Civil Court for the grant of a succession
certificate in respect of the estate of his f at her
However, during the proceeding, it was pointed out 'that a
certificate fromEstate Duty Authority was necessary under
Section 56(2) of the Act.

On behal f of the appellant it was urged that in view of
Section 73A of the Act, the tine to comence any proceedi ngs
for levy of estate duty

191
had beconme barred i nasnuch as five years had expired from
the date of the death of his father. Hence, the question of
production of certificate under Section 56(2) did not arise.

The Chief Judge of the City Civil Court held that he
could not go into this question since the authorities
constituted under the Act al one could decide this.

Thereafter, the appellant filed the return wth the
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Assistant Controller of Estate Duty. the appellant was
served with a notice under Section 58(2), along wth a
guestionnaire with the first respondent-the  Assistant
Controller of Estate Duty. Despite t he appel l ant’ s
obj ection that no proceedings could be initiated in view of
the statutory bar under Section 73A, inasmuch as the period
of five years had expired fromthe date of his father’'s
death, the appellant was called upon to furnish certain
particul ars. Under these circunstances the appel | ant
chal l enged before the High Court the notice issued under
Section 58(2) of the Act, along with the questionnaire and
the proceedings. A Single Judge cancelled the notice in
guesti on.

On appeal by the first respondent, the Division Bench
hel d that Section 73A did not do away with the liability of
an accountabl e person for paynent of duty; it only barred
the initiation of proceedings for |evy of duty. Therefore,
if the liability remrained but proceedings could not be
initiated, there was no question of full paynent of duty.
As such it could not be stated inthe certificate by the
Controller that there was no claimof estate duty from
account abl e person; and, accordingly, the bar of limtation
was not applicable to cases as provided under Section 73A
where application was made for grant of  representation or
successi on certificate and the account or the copy
application was delivered to the Controller as required
under Section 56.

In the appeal @ before this Court, on behalf of the
appel lant it was contended that the construction placed by
the Division Bench was totally incorrect; Section 73A was
conprehensive in its scope in so far it threw a 'statutory
bar preventing the authority from comrenci ng any proceeding
after the expiry of five years; and would take wthin it
Section 56 also; that the H gh Court was not correct in its
view that no grant of representation of successi on
certificate could be nade after the expiry of five years;
that Section 56 would have to be so read as to bring about a
har noni ous

192
construction between Section 73A and Section 56; and that
strict literal interpretation would defeat the object and

purpose of the statutory bar under Section 73A.

Al owi ng the appeal, this Court,

HELD : 1.1 The | anguage of Section 73A of the Estate
Duty Act, 1953 is unanbiguous. This section throws a
statutory bar and is conprehensive in nature. In so far as

it says "no proceeding under this Act", that ~means any
proceedi ngs whatever in relation to levy can ever be
commenced after five years. The world "levy" wused in

Section 73A enbraces within it the process of assesnent and
also the inposition of tax. Therefore, it is certain that
even a proceedi ng for assessnent cannot be taken after five
years.

Padanmpat Singhania and others v. Controller of Estate
Duty, Kanpur, 122 ITR 162 at 163, relied on.

Controller of Estate Duty v. Bbola Dutt, 130 |ITR 468
approved.

P.C. Saxena v. The State, 104 | TR 106, distingui shed.

Block’s Law Dictionary (fifth edition) page 816
referred to.

1.2. No doubt, both under sub-section (1), clause (b)
and sub-section (2), the |anguage used in "no order shall be
made upon his application". To require in a case of this
character, the production of certificate fromthe Controller
woul d armount to the insistence of an inpossible conpliance.
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1.3 The Division Bench of the H gh Court was not
correct in holding that Section 73A was only applicable to
proceedings initiated under Section 59. Merely because
Section 59 says "subject to section 73A" that does not nean
a statutory bar under Section 73A is lifted. On the
contrary, Section 53A reinforces the rigour of Section 73A
The words "commencenent of any proceedi ngs under the Act”
are conprehensive enough to include Section 59 as well.
Equally, it was not correct in holding that the application
of 73A to cases com ng under Section 56 would make the

latter Section unsustainable. That will be only placing in
literal interpretation of Section 56 regardl ess of
si tuation.

1.4 1f, therefore, the object of Section 73A is

unanbi guous to bar the
193

commencenent of any proceeding for levy after the period of
five years in the case of first assessnent, the rigour of
the Section cannot be diluted, by introducing a construction
not warranted in-the situation. |If it was the intention of
the Parlianent to provide exceptional cases naking Section
73-A inapplicable to such cases nothing would have been
easier than to have so expressed. The |anguage under
Section 73A is inperative. It admts of no doubt that there
cannot be two limtations (i) in a case where the assessee
files a belated return, and (ii) in~ a case where the
assessee seeks a succession certificate. |In such a case
where the assessee, as in the instant case, seeks a
certificate fromthe Controller, all that the Controller has
to say is that no such certificate could be issued since in
view of the statutory bar under Section 73A In this
context, Section 56 will have to be given neaning and life.
He who clings to the letter of the l'aw clings ot ‘the dry
bone; that woul d be against the spirit of the Act.

Her bert Broom Legal Maxins, pp. 466-67.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeal No. 2107 of
1980.

From the Judgnent and Order dated 16.3.1979 of the
Calcutta High Court in Appeal No. 348 of 1973.

Shanker Ghosh and P. K. Mikharjee for the Appellant.

B.B. Ahuja, Ms. A Subhashini and Manoj Arora for the
Respondent s.

The Judgrment of the Court was delivered by

MOHAN J. This appeal by certificate is directed agai nst
the judgnent and order of the Calcutta H gh Court dated 16th
March 1979 in Appleal No. 348 of 1973.

The facts are that on 6th February, 1967 one Ganga
Si ngh, governed by Mtakshara School of H ndu Law, died
i ntestate. He left two sons, the appellant and one Binod
Si ngh. The wi fe of Ganga Singh had pre-deceased him As
the appellant and Binod Singh were minor at the tinme  of
death of Ganga Singh the maternal uncle of the appellant
noved an application in the Gty Gvil Court at Calcutta in
March 1967 for the appointnent of guardian of the appellant
and his brother. Accordingly, he was appointed

194

as the guardian. When the paternal uncle of the appellant
and his brother appeal ed agai nst the order, the appointnent
was confirned. However, the guardian was directed to
continue till the appellant attained majority.

On 7th Decenber, 1970 the appellant attained nmjority.
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As karta he applied to the City Civil Court at Calcutta for
the grant of a succession certificate in respect of the
estate of Ganga Singh. It appears that the guardian never
filed the account of the property or the return as required
under Section 53 or 56 of the Estate Duty Act, 1953
(hereinafter referred to as the Act). The appellant being a
mnor did not know about this. The result is that no
account had been filed by any person in respect of the
estate of Ganga Singh within five years fromthe date of his
deat h.

In the proceedings before Gty Civil Court the grant of
succession certificate it was pointed out that a certificate
fromEstate Duty Authority was necessary under Section 56(2)
of the Act. It was urged on behalf of the appellant that in
view of Section 73A of the Act the tine to commence any
proceedings for levy of estate duty had become barred
inasmuch as five-years had expired fromthe date of the
deat h of Ganga Singh. -~ Hence, the question of production of
certificate under Section 56(2) would not arise.

By an order dated July 25, 1972 the |earned Chi ef Judge
of the Gty Cvil Court held that he could not go into this
guestion since the authorities constituted under the Act
al one coul d decide this. Since the appellant was advised to
file an account to the Estate Duty Authority, he filed the
return on 18th August, 1972 with the Assistant Controller of
Estate Duty. As per the return the  estate was valued
approximately at Rs.52,000. The appellant was served with a
noti ce under Section 58(2) along witha questionnaire by the
first respondent, the Assistant Controller of Estate Duty,
fixing the date for hearing. ~On the said date of hearing
the appellant contended that no proceedings could be
initiated in view of the statutory bar under Section 73A,
i nasmuch as the period of five years had expired from the
date of the death of Ganga Singh.” Hence, no proceedings
coul d be conmenced. |In spite of these objections, the first
respondent adjourned the case calling upon the appellant to
furnish certain particulars. It .is under these circunstances
the notice dated 4th of Septenber, 1972 issued under Section
58(2) of the Act along with a questionnaire and the
proceedi ngs were challenged the Hi gh Court of Calcutta by
way of a wit petition in Mtter
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No. 417 of 1972. The |earned Single Judge naking the rule
absolute held that the inpugned notice under Section 58(2)
of the Estate Duty Act, 1953, dated 4th Septenber, 1972 was
cancelled by a wit of nandanus.

Aggrieved by the said order, the first respondent took
up the matter in appeal. The Division Bench considered the
scope of Section 73A vis-a-vis Section 56 and concl uded t hat

Section 73A does not do away with the liability of an
accountable person for paynment of duty. It only “bars the
initiation of proceedings for levy of duty. Therefore, if
the liability remains but proceedings cannot be initiated,
there is no question of full paynent of duty. In such a
case, it cannot be stated in the certificate by the

Controller that there is no claim of estate duty from
accountable person. Accordingly, the bar of limtation is
not applicable to cases as provi ded under Section 73A where
application is made for grant of representation or
successi on certificate and the account or the copy
application is delivered to the Controller as required under
Section 56. Thus, this appeal by special |eave.

M. S. Ghosh, |earned counsel for the appellant would
urge that the construction placed by the Division Bench is
totally incorrect. Section 73A is conmprehensive in its
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scope in so far as it throws a statutory bar preventing the
authority from comrenci ng any proceeding after the expiry of
five years. Having regard to the use of words "under this

Act" that will take within it Section 56 also. If in any
case of this character the appellant is required to produce
a certificate fromthe Controller it will be requiring him
to do the inpossible. In respect of his subm ssion he would

pl ace reliance on the ruling of the Al lahabad Hi gh Court in
Controller of Estate Duty v. Bhola Dutt, (130 ITR 468).
That was a case when the proceeding was sought to be
conmenced on the basis of a return filed by the accountable
person voluntarily after five years. The High Court held
that the Assistant Controller had no jurisdiction because of
the expiry of the limtation. It is that ratio which has to
be adopted in this case.

If the interpretation placed by the H gh Court is
accepted it would amount-to putting a premiumon the |aches
of the authority and enabling it to do sonething indirectly
which it cannot do even directly.

The view of the H gh Court that no gr ant of
representation or succession certificate can be nade after
the expiry of five year, cannot be supported. Section 56
will have to be read as to bring about a har-

196
noni ous constructi on between Section 73A and Section 56. No
doubt if there is no original assessnment, reassessnment is
i mpossi bl e but on the score the statutory bar under Section
73A cannot be lifted. |If, as held by the H gh Court,
Section 73A is made inapplicable where application is made
for the grant of representation-or succession certificate
and the account or copy applicationis delivered to the

Controller as required by Section 56 it will be conferring
an additional power on Controller which is not in
contenpl ati on under t he Act . The strict litera
interpretation wll defeat the object and purpose of the
statutory bar under Section 73a: In support of the

submi ssion reliance is placed on Herbert Broonis Selection
of Legal Maxins : QU HAERET IN LI TERA HAERET |IN CORTICE
(Page 466) .

In opposition to this, M. B.B.. Ahuja, learned counse
for the Revenue, comments the acceptance of the view of the
Division Bench of the High Court. When—Section 56 is
mandatory in character the requirement of that Section
Cannot be dispensed with even by Court. The party who seeks
a succession certificate or representation in Cvil Court is
bound to fulfil the statutory conditions without any
exception, is exactly the view taken by the Del hi "Hi gh Court
in P.C. Saxena v. The State, (1041 TR 106).

Section 73A used the word "levy". As to what exactly
is mentioned by levy under the Act could be gathered by
Padanmpat Si nghania and other v. Controller of estate Duty,
Kanpur, (122 ITR 162 at 163). Therefore, there is no  nerit
in the plea.

We shall now proceed to consider the relative merits of
the respective subm ssions. Section 73A reads as foll ows:

"T3A. No proceedings for the levy of any estate
duty under this Act shall be conmenced-

(a) in the case of a first assessment, after the
expiration of five years fromthe date of death of
the deceased in respect of whose property estate
duty becane payabl e; and

(b) in the case of a re-assessnent, after the
expiration of three years from the date of
assessment of such property to estate duty under
this Act."
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A careful reading of the above Section discloses the
fol |l owi ng
197

(i) For the levy of any estate duty
(ii) Under this Act
(ii1) No proceedings shall be comenced.

We are concerned, in this case, only with clause (a).
Therefore, the fourth qualification wll be after the
expiration of five years fromthe date of death of the
deceased. The language, in our considered Vview, is
unarnbi guous. This section throws a statutory bar and is
conprehensive in nature. In so far as it says "no

proceeding under this ‘Act" that neans any proceedi ng
whatever in relation to levy can ever be comenced after
five years. The word "levy" in Black’s Law Dictionary
(fifth edition) at page 816 is stated thus :
"Levy, v. To assess; raise; execute; exact; tax;
col l ect; ogather; take up; seize. Thus, to |evy
(assess, _exact, raise, or collect) a tax; to |evy
(raise or set up) anuisance; to | evy (acknow edge)
a fine; to levy (inaugurate) war; to levy an
execution, i.e., to levy or collect a sumof noney
on an execution."

As a matter of fact, in Padanpat Singhania (supra) the
nmeaning of this word under this very Act cane to be laid
down which is extracted as under

"The word "levy" has been -interpreted by the
Supreme Court in the case of “Assistant Coll ector of
Central Excise v. National Tobacco Co. of India
Ltd., AIR 1972 SC 2563, ‘as enbracing within it the
process of assessnent and al so the inposition of
tax."

Therefore, even a proceeding for assessnent cannot be
taken after five years. That much-is certain. Now, we come
to the decisions cited on behalf of~ the appellant. In
Controller of Estate Duty v. Bhola Dutt, (130 ITR 468 at
470) the foll owi ng passage is found:

"This provision |ays down a clear and categorica
bar to the conmencenent of assessment proceedi ngs.
They cannot be conmenced after the expiry of five
years fromthe date of death of the deceased.
198

Under the E.D. Act, the assessnent proceedings
conmence with the filing of the return as
prescribed by s. 53(3) of the Act-and, ~ under it,
the return could validly be filed within six nonths
of the date of death or within such further tine as
may be extended by the Asst. Controller. That
provi sion obviously is not applicable to the facts
of the present case. Under s. 56 of the Act
anot her met hod of comencenent of assessnent
proceedings is by the Controller requiring the
accountable person to file the requisite return.
Yet another method of commencenment of assessnent
proceedings is prescribed by s.58 of the Act. Sub-
section (4) of s.58 provides that in any case where
no account has been delivered as required by s.53
or s.56, or the person accountable fails to conply
with the terns of the notice served under sub-s.
(2), the Controller shall make the assessnent to
the best of his judgnent and determ ne the anount
payabl e as estate duty. In this provi si on
assessment proceedi ngs could be commenced by the
Controller in case the requisite return has not
been filed by the accountable person. But to al
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t hese nodes of comencenent of assessnent
proceeding s.73A is applicable. Ex hypot hesis
assessment proceedi ngs under either of t hese
provi sions could not validly be conmenced after the
expiry of the period of limtation prescribed by
s.73A of the Act. Here, the proceedings were
sought to be comenced on the basis of the return
filed by the accountable person voluntarily but
after the expiry of the prescribed period of five
years. In view of s.73A, the Asst. <controller had
no jurisdiction to comrence the proceedi ngs even on
the basis of such a voluntary return

Qur attention was invited to s.56 of the Act.
It is true that s.56 does not prescribe any period
of [imtation, but it applies in l[imted
ci rcunmst ances. Sub-section (1) of s.56 applies to
a case where the executor of the deceased wants a
representation certificate. Then al one he is
required to file an account of the properties of
the deceased to the Controller. Under sub-s.(2),
the —accountable person is required to produce a
certificate fromthe Controller that the requisite
estate duty  has ~been paid in respect of the
property for which a succession certificate is
applied for. ~Proceedi ngs under s.56 conmrence when
sone one

199
desires to have a representation certificate or a
succession  certificate, not otherw se. In the
present case, none of the two situations have
occurred. W are, therefore, ~clear that t he

assessment proceedings were  invalid and wer e
rightly quashed by the Tribunal."
think the High Court is right inits approach. In

opposition to this, what is relied onis the case in P.C
Saxena (supra). It is sufficient to extract the head-note.

"I'n 1966 the appellant applied in the court of the
Subor di nat e Judge for grant of a  succession
certificate to realise various debts and securities
of the deceased who had died on Cctober 28, 1959.
The Subordinate Judge allowed the petitions and
ordered grant of the succession certificate subject
to the production of a certificate of clearance in
respect of estate duty under section 56(2) of -the
Estate Duty Act, 1953. The appellant thereupon
applied for exenption from conplying with the
condi tion f or production of t he cl earance
certificate in respect of estate duty claimng that
in view of Section 73A of the Act no  proceedings
could be comenced for levy of estate duty on the
estate of the deceased after the expiry. -of five
years fromthe date of his death. The Subordinate
Judge rejected the application for exenption. On
appeal to the High Court

Held, dismssing the appeal, (i) that the
civil court did not possess any jurisdiction or
discretion to waive the condition under section
56(2) of the Act which was precedent to the grant
of representation or succession certificate;
(ii) that the bar inmposed by Section 73A of the Act
could not be clained by a party who sought a
succession certificate and applied to a civil court
for gr ant of representation or successi on
certificate and he was bound to fulfil t he
statutory conditions, w thout any exception, before
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obtaining the certificate."

We are of the viewthat this is only an authority for
the proposition that the civil court does not possess any
jurisdiction or discretion to waive the condition to produce
the certificate fromthe Controller which is a precedent to
the grant of representation or succession certificate.

200
Now, we come to Section 56. That is extracted bel ow
"56. (1) In all <cases in which a grant of
representation is applied for-
(a) the executor of the deceased shall, to the

best of his know edge and belief, specify in an
appropriate account annexed to the affidavit of
valuation filed in court under section 19-1 of the
Court-Fees Act, 1870, all the property in respect
of which estate duty is payable upon the death of
the deceased and shall deliver a copy of the
affidavit with the account to the controller, and
(b) no order entitling the applicant to the grant
of representation shal I be nade upon his
application wuntil he has ~delivered the account
prescribed in clause (a) and has produced a
certificate fromthe Controller under sub-section
(2) of section 57 or section 67 that the estate
duty payable in respect of the property included in
the account 'has been or will be paid, or that none
is due, as the case may be.

(2) In all cases in which agrant of a succession
certificate is applied for, a copy of t he
application shall be furnished by the applicant to
the Controller and no order entitling the applicant
to the grant of such a certificate shall  be nade
upon his application until he has produced a
certificate fromthe Controller under sub-section
(2) of section 57 or section 67 that the estate
duty payable in respect of the property nentioned
in the application has been or will be paid, or
that none is due, as the case nmay be."

No doubt, both under sub-section (1) clause (b) of sub-
section (2) the language used is "no order shall be nade
upon his application". To requirein a case of this
char act er the production of a certificate from ~the
Controller would anpbunt to the insistence of an inpossible
conpl i ance.

The view of the Division Bench of the Hgh Court is
unacceptable to us when it holds that Section 73A is only
applicable to proceedings initiated under  Section 59.
Merel y because Section 59 says "subject to section 73A" that
does not nean a statutory bar under Section 73Ais lifted.

201
On the contrary, Section 53A reinforces the rigour of
Section 73A. The words "commencenent of any proceedings
under the Act" as we stated above are conprehensive ' enough
to include Section 59 as well.

Equally, the finding that the application of Section
73A to cases coming under Section 56 would nake the latter

Section unsustainable is not correct. That will be only
placing a literal interpretation of Section 56 regardl ess of
situation. In this connection, we may usefully quote

Herbert Broom s Legal Maxi ns (Pages 466-67) :
"QUI HAERET I N LI TERA HAERET IN CORTICE (Co. Litt
283b.) -
He who considers nerely the letter of an
i nstruments goes skindeep into its meaning.
The law of England respects the effect and
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substance of the matter, and not every nicety of

form or circunstance. "The reason and spirit of
cases nmke law, and not the letter of particular
precedent s". Hence it is , as we have already
seen, a gener al rul e connect ed with t he

interpretation of deeds and witten instrunments,
that, where the intentionis clear, too mnute a
stress should not be laid on the strict and precise
signification of words. For instance, by the grant
of a remainder, a reversion nmay pass, and a
converso; and if a | essee covenant to | eave all the
ti mber which was growi ng on the |and when he took
it down, but leaves it there; for this, though a
literal performance of the covenant, would defeat
its intent."
"In interpreting an Act of Parlianment, |ikew se, it
is not always atrue line of construction to decide
according to the strict letter of the Act; but,
subj ect tothe remarks already nade, the Courts nmay
consider  what is its fair meaning, and expound it
differently fromthe letter, in order to preserve
the intent. The nmeaning of particular words,
i ndeed, in statutes, as well as in ot her
instruments, is-to be found not so nmuch in a strict
etynol ogi cal ~propriety of |anguage, nor even in
popul ar use, as in the subject or occasion on which
they are used, and the object that is intended to
be attained."
202
If, therefore, the object of Section 73A is unnbi guous
to bar the comrencenent of any proceeding for |levy after the
period of five years in the case of first assessment, we do
not think we can dilute the rigour~ of ~Section 73A by
introducing a construction not warranted in the situation.
If it was the intention of the Parliament to provide
exceptional cases making Section 73A inapplicable to  such
cases nothing would have beeneasier than to ‘have so
expressed. The | anguage under Section 73A is inperative.
It admts of no doubt that there cannot be two limtations
(i) in a case where the assessee files a belated return and
(ii) in a case where the applicant  seeks a -succession
certificate. In such a case where the assessee, as in- the
instant case, seeks a certificate fromthe Controller, al
that the Controller has to say is, that no such certificate
could be issued since in view of the statutory  bar ~under
Section 73A. In this context, Section 56 will have to be
given meaning and life. He who clings to the letter of the
law clings to the dry bone; that would be against the spirit
of the Act.
In the result, we set aside the inpugned judgnent. The

appeal wll stand allowed. However, there shall be no
orders as to costs.
N. P. V. Appeal al | owed.
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