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Dor ai swany Raju & Shivaraj V. Patil.

JUDGVENT:

D. RAJU, J.
Speci al | eave granted.

The respondent herein has joined the service of the State Bank of India in
the year 1967 as a Clerk. Wen he was serving as such in Kurnool Bazar
Branch, Kurnool, disciplinary proceedings were initiated against himand he was
pl aced under suspension on 11.7.1975 foll owed by a charge-sheet issued on
23.10.1975 fram ng four charges. Since in respect of sone of the charges,
nanely 1, 3 and 4, criminal proceedings were also | aunched and as a sequel to
the acquittal of the respondent by the Crimnal Court, which was affirmed by the
Appel |l ate Court also, no further inquiry was held in respect of those charges
franed in the departnental proceedings. Thereafter, another charge-sheet dated
19. 10. 1985 was i ssued agai nst the respondent containing two charges, one of
which related to the earlier departnmental proceedi ngs. The respondent was
pl aced agai n under suspension w. e.f. 26.10.1985. Wen the crimna
proceedi ngs, noticed above, relating to the earlier set of charges were pendi ng,
the respondent came to be appointed as Head Clerk on 5.4.1983, which
subsequently canme to be also regularized we.f. 25.10.1983. It nay be pointed
out at this stage that such appointnent as Head Cerk cane to be nmade in the
light of certain orders passed by the High Court in a wit proceedings and it was
so done subject to the condition that the pronotion of the respondent would be
subject to the result of the domestic inquiry and al so the appeal 'against the
acquittal, which was at that tinme pending before the Court.

Wiile matters stood thus, the departnmental inquiry was held into the two
charges, which read as foll ows: -

"1. It is alleged that you have surreptitiously taken into
your possession the draft bearing No.BB. 255680

dated 19.2.1973 for Rs.500/- issued by Kurnool Bazar
Branch on Hyderabad in favour of Syed Abdu

Quayyum Hussai n Sahi b and encashed the sane on

2.3.1973 by forging the payee’ s signature.

2. It is further alleged that during March 1981, when
you were working as a Clerk in the establishnent
section, you prepared the establishnent register and
i ncl uded unaut horisedly three increnments for yourself
pertaining to the years 1976 to 1978, the period
during which you were under suspension and drawn
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the increnments although you are not entitled for the
sanme as per the reinstatenment order served on you
on 6th Cctober, 1978".

The Inquiry Oficer held both the charges to have been proved. Thereupon, the
Di sciplinary Authority, though proposed to inflict the punishnment of discharge
fromthe Bank service as provided in Paragraph 521(5)(e) of the Sastry Award
read with Paragraph 18.28 of the Desai Award by his Notice dated 17.6.1987, on
a consideration of the explanation and taking a | enient view, nodified the
proposed puni shnent of discharge fromthe Bank service into one of Wthdrawa
of Special Allowance (Head Clerk Allowance) as provided in Paragraph 521(5)(f)
of the Sastry Award read with Paragraph 10.28 of Desai Award and passed fina
orders accordingly on 31.3.1988. The appeal filed by the respondent agai nst the
same did not neet with success. Thereupon, Wit Petition No.13011 of 1988
cane to be filed to quash the sane.

Al earned Single Judge of the Andhra Pradesh H gh Court by his judgnment
dated 3.12.1992 dismssed the Wit Petition on the view that not only Charge
No. 2 of t'he Charges have been hel d proved, but the same constituted a gross
m sconduct of serious nature and consequently there was no scope for
i nterference. When the matter was pursued in appeal (Wit Appeal No. 256 of
1993), the Division Bench by an order dated 9.10.1996 declined to interfere on
the view that the chall enge to the quantum of puni shnent on the ground urged
cannot be gone into inthe said appeal. 'The respondent pursued the matter on
further appeal before this Court in Civil Appeal No.3842 of 1999 and by an Order
dated 16.7.1999 this Court, while allowing the appeal and setting aside the order
of the Division Bench, directed restoration of the wit appeal (Wit Appeal No.256
of 1993) to the file of the Hi gh Court, to be disposed of afresh on nerits.
Ther eupon, a Division Bench of 'the H gh Court by an order dated 8.8.2001,
chall enged in this appeal, set aside the punishnent inposed and directed the
Disciplinary Authority to consider the natter afresh for inposing only a m nor
puni shment. The Division Bench though rejected the contention on behalf of the
respondent that the act conpl ai ned of, which was the subject-matter of the
second charge held proved, is only a mistake not anounting to m sconduct,
recording a categorical finding that such an unilateral act of drawal of increnents
in his own favour, to which he was not entitled to and that too while he was
serving as the concerned Head Cl erk w thout any sanction or approval fromthe
conpetent authority would amobunt to ‘ msconduct’, concluded at the sane tine
that it did not constitute such a gross m sconduct wthin the meani ng of sub-
par agraph 4(1) of Para 521 of the Sastry Award and, therefore, the punishnent
i nposed nust be held to be not sustainable. I't is on such view taken and on the
prem se that inasmuch as the puni shnent inposed was as a result of cunul ative
ef fect of the findings recorded on both charges that they stood proved, a fresh
consi deration of the quantum of punishnent becane necessary.

Aggri eved, the Bank has cone on appeal tothis Court.

The | earned Solicitor General appearing for the appellant-Bank contended
that the quantum of puni shnent cannot be so lightly interfered while exercising
jurisdiction under Article 226 of the Constitutiontof India, the Court ‘having held
that the action of the respondent constituted misconduct, as though in exercise of
an appellate jurisdiction. It was also contended that the m sconduct comritted
by the respondent would fall within the meaning of the expression ‘gross
m sconduct’ as envisaged in Paragraph 521(4) and that the words " gross
m sconduct’ shoul d be understood or perceived in the context the various acts
and om ssions on the part of an enployee as enunerated therein in contrast with
Par agr aph 521(6), which defined the expression ‘minor msconduct’ and
consequently there was no justification for the Division Bench to have interfered
with the quantum which itself, according to the | earned counsel, was on the linen
si de.

Per contra, the | earned counsel for the respondent, with great vehenence,
while inviting at Iength our attention to the orders of the courts below, the earlier
order passed by this Court in the appeal filed by the respondent and the rel evant
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par agr aphs of the Sastry Award and Desai Award, contended that the view taken

by the Division Bench is unexceptionable and, therefore, does not call for any
interference. It was also urged that the respondent having opted for voluntary
retirement under the State Bank of India Voluntary Retirenent Schenme and has

since retired fromthe service we.f. 31.3.2001 there is hardly any justification to
interfere with the order of the Division Bench.

We have carefully considered the subm ssions of the | earned counse
appearing on either side. As rightly urged by the | earned counsel for the
appel | ant - Bank, the factum of voluntary retirenent will have no inpact on the
proceedi ngs whi ch would involve and directly affect, having regard to the nature
of puni shnent, pecuniary clains and rights of the parties and keeping in view
that the respondent could assert a claimfor the recovery of the anobunts denied
by way of withdrawal of special allowance (Head O erk allowance), the issue
cannot be avoi ded from bei ng deci ded.

On the facts specifically found in this case that the respondent while
working in the Establishment Section and preparing the Establishnent Register
got included unauthorisedly three increments for hinself pertaining to the years
1976- 78, to which he was not legitinately entitled to, w thout any approval or
sanction of the conpetent authority and on the view arrived at further even by the
Di vision Bench that it is not a nmere mistake but really constituted misconduct, it is
beyond conprehension as to how the Court could have further proceeded to hold
that it is not a gross msconduct. The expression ‘gross m sconduct’ is not to be
or could have been /viewed or considered in the abstract or as it appeared or
appeal ed to the perception of the Court, at ‘any rate, so far as the case on hand is
concerned. Indisputably, the service conditions in this regard are governed by
the conduct rules under the Sastry Award and Desai Award and Paragraph
521(4) in particular and in unmistakable ternms has [aid down as to what the
expression ‘gross msconduct’ shall be neant, by enunmerating various instances
of comm ssion and om ssion on-the part of -an enployee. Likew se, Paragraph
521(6) of the Sastry Award al so stipulated as'to what the expression ‘mnor
m sconduct’ shall be neant by equally enunerating instances of conm ssion and
oni ssion on the part of an enployee. Inview of such peculiar position governing
the rights of parties, the Court was obliged to construe the expression ‘gross
m sconduct’ in the context of the definition with particular reference to the various
enuner ated acts and omni ssions on the part of an enployee. In doing so, it would
be useful to advert to at l|east two of the enunerated aspects, which read as
foll ows: -

"(j) doing any act prejudicial to the interest of the bank
or gross negligence or negligence involving or likely to
i nvol ve the bank in serious |oss;

(m/(n) knowi ngly making a fal se statenment-in any
docunent pertaining to or in connection with his
enpl oyment in the bank."

In contrast, the instances enunerated to define the expression ‘mnor

m sconduct’ would indicate that they are routine | apses or |apses or acts with no
direct adverse financial inplications or loss to the assets or pecuniary interests of
the Bank claimng and availing of increments to which the respondent was held

to be not entitled to and that too w thout the sanction or approval of the

conpetent authority when he was the dealing person in the Section, cannot be

sinmply gl ossed over to be viewed not as a gross m sconduct w t hout doing

vi ol ence to the neaning ascribed to the said expression under the Sastry Award,
having regard to, at any rate, the enunerated i nstances such as ‘(j)’ and

‘(m/(n)’, noticed above. |In our view, particularly in the context in which the
words ‘gross m sconduct’ has to be construed for this case, the charge held

proved woul d definitely constitute ‘gross m sconduct’ and consequently the

di scretion vested with the Disciplinary Authority to inpose the punishnent of its
choice to suitably nmeet the requirenents of the case could not be either denied

to it or curtailed and interfered with in exercise of jurisdiction under Article 226 of
the Constitution of India.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

The High Court seens to have overl ooked the settled position that in
departmental proceedings, insofar as inposition of penalty or punishnment is
concerned, unless the punishnent or penalty inposed by the Disciplinary or
Appel l ate Authority is either inpermssible or such that it shocks the conscience
of the H gh Court, it should not normally interfere with the same or substitute its
own opi nion and either inpose sonme other punishment or penalty or direct the
authority to inpose a particular nature or category of punishment of its choice. It
is for this reason we cannot accord our approval to the view taken by the High
Court in disregard of this settled principle. Consequently, the appeal is allowed,
the judgnent of the Division Bench is set aside and that of the |learned Single
Judge shall stand restored. No costs.




