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SANTOSH HEGDE, J.

State of~ Madhya Pradesh has preferred this appeal against
a judgrment of the Hi gh Court of Madhya Pradesh at Jabal pur Bench

VWi l'e granting leave to this appeal, this court by its order
dated 22nd April, 1996 confined the sane only as against the first
respondent.

The prosecution case fromwhich this appeal arises is as
follows: The respondent in this appeal and two others were
chargesheeted by the Maharaj pur police for an offence punishabl e
under Section 302 read with Section 34 |.P.C: for having comitting
the nmurder of Bati in the intervening night between 10 and 11 of April
1985, while the said Bati was sleeping in his thrashing yard along with
his brother Suraj Prakash (PW1) and hi's uncle Nand Ram (PW3).
Prosecuti on al | eged that at that tine the three accused persons
1 2:
attacked the deceased with deadly weapons |ike axe, farsa etc. and the
deceased died instantaneously. It is stated that 'PW. 1 and 3, being
afraid of the assailants, did not nove away fromthe place where they
hid thensel ves and |ater in the norning at about 8 O cl ock they
i nforned the other relatives including Nathu Ram (PW4), father of the
deceased and the information as to the crine was | odged at
Mahar aj pur police station at about 8.15 A M and the police station
was about 3 k.ns. away fromthe place of incident. During the course
of investigation, the prosecution alleges that they recovered bl ood
stained clothes worn by A-1 as al so a bl ood stai ned axe whi ch was used
in attacking the deceased.

The trial court, accepting the prosecution case convicted the
three accused persons for offences puni shabl e under Section 302 IPC
read with Section 34 IPC. The trial court inposed the /sentence of
i mprisonnent for life on the said accused.
It was against the said judgnment of the Sessions judge

Chhat ar pur, t he accused filed an appeal to the High Court of

K
Madhya Pradesh at Jabalpur in Cl. A No. 60 of 1996. The High
Court on re-appreciation of the evidence by the inpugned judgment
cane to the conclusion that the prosecution has failed to establish a
case agai nst the accused hence acquitted the accused.

As stated above it is against the said judgment of acquittal the
State has preferred this Appeal and this Court at the tinme of granting
| eave has confined the | eave to appeal as against the first respondent
only who was the first accused in the Trial Court. Shri R P. Gupta,
| earned Seni or Counsel appearing for the State contended that the
Trial Court has neticulously considered the evidence on record and
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accepted the eye witneeses’ version of PW1 and PW3 and has further
relied upon the recoveries nade at the instance of first accused. He
also submitted that little contradictions and enbel li shnents even if
present in the evidence of these witnesses have been dealt with by the
Trial court which came to the conclusion that these contradictions

woul d not in any manner nake the prosecution case unbelievabl e,

hence it based a conviction on the said evidence | ed by the prosecution
He submitted in such cases the High Court should not sit as a court of

14
appeal and interfere with the judgment and finding of the trial court
by re-appreciation of the evidence and substituting its own subjective
satisfaction. It was the contention of the said | earned counsel that the
presence of PW.1l and 3 at the place of incident was natural and they
did not have any grievance or notive to inplicate the accused fal sely.
Shri ~S. K. bDhingra, |earned counsel appearing for the
respondent countered the said argunment and subnmitted that the finding
of the trial court is-on wong appreciation of evidence and evi dence of
PW.1 & 2 'are so artificial and so full of contradictions that no
reasonabl'e person woul d place any reliance on such evidence to base a
convi ction.

Havi ng heard the argunents of the |earned counsel and perused
the record, we noticethat ~the prosecution relies on evidence of PW.
1&3 as eye witnesses and also on the recoveries allegedly made at the
i nstance of the first accused/respondent herein. Since the judgnent of
the High Court is a reversing judgnent we thought it proper to
scrutinise the evidence |ed by the prosecution very carefully and in
that process we notice that there is sufficient force in the contention of
the defence that the presence of ~ PW. 1&3 at the tine of incident was
: 5:
doubtful and the incident in question which |ledto the death of the
deceased coul d not have been noticed by said witnesses. This is for the
foll owi ng reasons;

The original case of the eye witnesses was that they were al
sl eeping together when the attack in question took place and the
intention of the attackers was clear fromwhat was stated during the
attack which was to kill all. “Thereafter during the course of evidence
these witnesses conveniently changed the said part of their evidence by
stating that PW. 1&3 slept on the roof of the punp house while the
deceased slept on a cot under a tree. The reason for this change, as
observed by the Hi gh Court, is obvious because if they were sl eeping
together and the intention of the accused as proclainmed was to kill al
these three then there woul d have been no occasions for these wtnesses
to escape the attack. Therefore, obviously they had to find an
expl anation and for this purpose they nade the | ater statenent that the
deceased and the two eye witnesses were sleeping separately. Apart
from this, these wtnesses have stated that inmediately on seeing the

. 6:

attack on the deceased they ran away and hid thenmselves until next day
norni ng being afraid of the assailants. But then there is so rmuch
contradiction in regard to the direction and the place the w tnesses ran
away that it creates a suspicion as to their presence. PW.says that he
ran in the direction of river while PW2 says he ran in the direction of
the hill which according to the defence are in opposite directions. This
apart, assuming they did hid thenselves , there is absolutely no

expl anati on why these witnesses till about 8 O clock in the norning
did not try to seek any help fromsources available to them It has

cone in evidence that near about thrashing yard of PW4 where the

i nci dent took place, there were other thrashing yards where people

were sl eeping, therefore, they could have easily sought help fromthem
whi ch was not done. Then again we notice that the incident in

guestion has taken place in the month of April, and being summrer

nmont h, we can take judicial notice of the fact which has been done by
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the courts below that the sun rise woul d have been around 6 O clock in
the norning. |If that be so we find no expl anati on what osever why

these witnesses did not go to their house or contact anybody upto 8 O
clock in the morning to inform them of the incident in question
17

This act of PW. 1&3 in informng the relatives and the villagers of the
attack only at 8 Oclock in the nmorning was obviously to explain the
delay in filing the FIR, which was |odged in the police stated which was
about 3 K.ns. away fromthe place of incident only at 8.15 Oclock in
the nmorning. Here again in regard to the |odging the conplaint there is
direct contradiction in evidence of PW 1 & 3. \While one of the

Wi t nesses states they went straight fromthe place of incident to the
police station, the other states they went to the village first to inform
the relatives and then went to the police station. |If the evidence of
these eye witnesses were otherw se believable for good reasons sone of
the contradictions referred to herei nabove by us m ght not have

damaged the veracity of their evidence. But in the back ground of the
defence as to the falsity of PW. presence, the existence of these
contradictions nakes a |ot of difference, nore so when the prosecution
has failed to explain the delay in filing the conplaint. This is because of
the fact that according tothe defence the incident in question nust

have taken place wi thout their being eye w tnesses, and when noticed

in the norning a conmplaint was | odged after due deliberation involving
these accused persons.

. 8:

As noticed above the prosecution has also relied on certain
recoveries nmade at the instance of A-1. ~Firstly it is stated that the bl ood
stai ned cl othes worn by the accused at the tine of arrest were seized by
the police . In regard to the place fromwhere these were seized , there
is contradiction as to whether it was taken off fromthe person of A-1 or
was taken froma place where the clothes were kept in his house. Be
that it nmay the prosecution case is that these cl othes were bl ood stained
t hough washed, still the stains were visible hence was sent to chem ca
exam nati on which has established the stai ns were of bl ood.

Therefore the same was sent to Serol ogi st who opined that he could not
give an opinion as to the origin of the blood neaning thereby the bl ood
stain that was noticed by himon the clothes cannot 'be said to be that of

human origin. In such situation  this circunstance of recovery of bl ood
stained clothes will be of no assistance to the prosecution
Simlar is the case in regard to recovery of an axe.” In regard to

this, witnesses for the recovery say they found small stain of blood on
it. The serologist in regard to this blood also states that it is not
possible to find out the origin of the sane. Therefore, even this
recovery would not in any nmanner help the prosecution in this case.
1 9:

Even otherwise if the prosecution case in regard to Pws. 1& 3 are not
acceptabl e then these recoveries by thensel ves woul d not take the
prosecution case any further.

In this background if we consider the alleged notive, we notice
that the prosecution has stated that there was sone theft in the house of
PW 4 about a nonth prior to the incident in regard to which PW4 had
conplained to the police blaning A-1's famly. Police were
investigating the said case, and this was the notive for the nmurder. W
noti ce according to the prosecution case itself after the lodging of
conplaint and till the date of incident there has been no untoward
i nci dent of any kind between the two fanilies though they are
nei ghbours. In such a situation it is extrenely difficult to accept that
the respondent herein would entertain a nmotive to elimnate the son of
PW4 for having made a conplaint against himor his famly. Thus
even the notive suggested, in our view, is very weak. It is based on
these facts available fromthe evidence of the prosecution, the Hi gh
Court rightly canme to the conclusion that it was not safe to base a
conviction on the accused, hence it allowed the appeal

- 10:
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We agree with the said finding of the H gh Court and dism ss
this appeal .




