http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 17

PETI TI ONER
K. D. KAVATH & CO

Vs.

RESPONDENT:
C.1.T., BANGALCRE

DATE OF JUDGVENT11/10/1971

BENCH

ACT:

I ndi an | ncone-tax Act, 1922, 's. 26A-Indian Partnership Act,
1932, ss. 4, 14, 18-Wirking partners to work under direction
and control of ~managing partner-Wrking Partners not
authorised to pledge property of firmor raise l|oans on
behal f | of firm Wether partnership | acks essential el enent
of agency of partners--Firmwhether to be registered under
S. 26A of Incone-tax Act:

HEADNOTE:

The appellant was a firmconsisting of six partners and the
partnership was constituted under a docunent: dated March
20, 1959, the business of the partnership having already
commenced from Cctober 1, 1958. The partnership was
regi stered under the Indian Partnership Act 1932 on or about
August 11, 1959. For the assessnent year 1959- 60
corresponding to the previous year ending March 31, 1959 the
appellant filed an application for registration under s.
26A of the Indian Income-tax Act, 1922. The I ncone-tax
Oficer by his order dated Septenber 28, 1960 declined to
grant registration on the ground that there was no
rel ati onship of partners inter se created under the
partnership deed. The Appellate Assistant Comni ssioner
upheld the order of the Incone-tax O ficer. The Tribuna
held that there was agreenent to share profits between
partners and each of the partners could act as agent of all
and therefore the requirenents of partnership were fully
sati sfied. In the reference the Hi gh Court held that cls:
8, 9 and 16 of the deed showed that the nanagenent as well
as the control of business was entirely left in the hands of
the first partner and that the other partners were on to
serve under his directions and further they had no authority
cept any business except with the consent of the first
partner nor could they raise any loan or pledge the firnms
i nterest. On this reasoning the High Court came to the
conclusion that there was no relationship of  partners
created under the partnership deed and as the essentia
el ement of agency was | acking the appellant was not eligible
to be granted registration under s. 26A.

In appeal to this Court,

HELD : (i) The mere nonenclature given to a docunent is by
itself not sufficient to hold that the document in question
is one of partnership. Two essential conditions to be
satisfied are (1).that there should be an agreenment to share
profits as well as. the |losses of the business and (2) the
busi ness must he carried on by all or any of themacting for
all within the neaning of the definition of partnership
under s. 4 of the partnership Act. The fact that the
exclusive power to control by agreenent of the parties is
vested in one partner or the further circunstance that only

to ac
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one partner can operate the bank account or borrow on behal f
of the firmare not destructive of the theory of partnership
provided the two essential conditions nentioned earlier are
satisfied. [1050 F-Q

(ii)Under the partnership deed in question the relationship
which had been brought into existence between the six
parties was a relationship of partners who had agreed to
share profits and | osses of the, business carried on by al
or any of themacting for all and it satisfied the defini-
tion of partnership wunder s. 4 of the Partnership Act.
There was sharing
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of the profits or | osses of the business by the partners in
the ratio of the proportion nmentioned in cl. 5. That clause
read with other clauses clearly showed that the first
condition nanely of all persons agreeing to share profits or
| osses was satisfied. “Even on the basis that the entire
control~ or management of the business was vested in Party
No. 1 and that parties 2 to 6 were working partners who had
to work under~ his directions, from all t he ot her
%ircunstances it was clear that the conduct of business by
Party No. 1 was done by himacting for all the partners.
There was no indication tothe contrary in the partnership
deed. Therefore even without anything nmore it was clear
that as the partnership business was carried on by Party No.
1 acting for all, the second condition of agency was also
sati sfied. This idea was further reinforced by cl. 16 of
the deed which provided that the firms affairs were to be
carried on for mutual benefits. [1051 C F]

(iii)The H gh Court was wong-inholding that cl. 9 of

the deed under which parties 2 to 6 had no right ‘to raise
loans for and on behalf of the firmor pledge the firnis

i nterest was destructive of the el enment of partnershinp. No
doubt under s. 18 of the Partnership Act a partner ' is the
agent of the firmfor the business of the firm But | that
section itself <clearly says, that it is subject to the
provisions of the Act. It is open to the parties under s.

11 to enter into an agreenment regarding their mutual rights
and duties as partners of the firm ~ Further if the ingredi-
ents of partnership referred to in s. 4 of the Act are found
to exist there is no escape fromthe conclusion that “a
partnership has cone into existence. So far as the outside
wor |l d was concerned, so long as parties 2 to 6 were held out
as partners of the firm as had been done under the
partnership deed their acts would bind the partnership: The
provision in cl. 9 was only an inter se arrangenent ~ entered
into by the partners in and by which the working partners
had agreed not to raise |oans or pledge the firns interest.
[ 1052 A-E]

(iv)The provisions of s. 14 of the Act could not sustain
the argunent that cl. 9 of the deed negatived the theory of
agency. Section 14 itself clearly shows that the provisions
contained therein are subject to the contract between the
parties. [1052 G H]

In the result, the appeal nust be all owed.

Babubhai Gul abdas Navlakhi v. C.1.T., Bonbay, [1962] 46
I.T.R 492, C.I.T., GQujarat v. A Abdul Rahim & Co., [1965]
55 |1.T.R 651, C.I.T. Kerala v. Pathrose Rice & Gl MIlls,
[1960] 40 I.T.R 353, P.G C. Ratnaswany Nadar & Sons v. C.
. T., Madras, [1962] 46 |. T.R 1148, C.1.T. v. R S. Shoe
Factory, [1963] 47 I.T.R 917, Murlidhar Kishangopal v. C.
I. T.. MP. Nagpur & Bhandara, [1963] 50 |.T.R, 628 and
Cty Tobacco Mart v. C1.T., Mysore, [1967] 64 |.T.R 478,
referred to.

Umar bhai Chandbhai v. C.1.T., Bombay City, [1952] 22 I.T.R
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27 and M P. Davis v. Comm ssioner of Agricultural, [|ncone-

tax, [1959] 35 |I.T.R 803, distinguished.

Steel Brothers & Co. v. C1.T., [1958] 33 I. TR 1 and

Agarwal & Co

CIl.T., UP., [1970] 77 I.T.R 10, relied on

Cl.T., Msore V. K D Kamath & Co., [1964] 54 I.T.R
72, reversed

1036

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 1242 of
1968.

Appeal by special |eave fromthe judgnment and order dated
January 21, 1964 of ~the Mysore High Court in|I.T.R C  No.
13 of 1963.

S. K Venkataranga |yengar and J. Ramanmurthi, for the
appel | ant .

S. K lyer and R~ N. Sachthey, for the respondent.

The Judgrment of the Court was delivered by

Vai di al ingam J. This appeal, by special |eave, raises the.
qguestion whether the, deed dated March 20, 1959 and narked
Ex. Ais an Instrunent of Partnership on the basis of which
the ,appellant firmis eligible to be granted registration
under S. 26A of the Indian |Incone-tax Act, 1922 (hereinafter
to be referred as the Income-tax Act)-

The appellant is a firmconsisting of six, partners and the
partnership was constituted under the docunment dated March
20, 1959. The ’'business of the partnership, as recited in
the deed. is stated to have been carried on in partnership
fromCctober 1, 1958. The partnership was registered under
the Indian Partnership Act, 1932, (hereinafter to be
referred as the Partnership Act) on or about August. II,,
1959. For the assessnent year 1959-60, corresponding to the
previous year ending March 31, 1959, the appellant filed an
application to the Income-tax Oficer, A \Ward,  Dharawat
under s. 26A for registration of the partnership in the nane
of Ms. K D Kamath and Conpany. - The Incone-tax O ficer
by his order dated Septenber 28, 1960 declined to grant
registration on the ground that there was no genuine
partnership brought into existence by the deed of March 20,
1959 and that the claimof the firm having been constituted
is not genuine. The said officer further held that the
busi ness should be held to be the sole concern” of K D
Kamat h. For coming to this conclusion, the Incone-tax
Oficer has mainly relied on clauses 8, 9, 12 and 16 of the
partnership deed. Though the Incone-tax O ficer has used a
| oose expression that there is no genuine partnership, the
sum and substance of his findingis that there is no
relationship of partners inter se created under “the said
document .

M. S. k. lyer, learned counsel for the Revenue, has also
,clarified the position before us by stating that the
Departnment is not <challenging the genuineness of t he
docunent. According to the |earned counsel, the stand taken
by the Revenue is that no legal relationship of partners has
been brought about as between
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the parties to the docunent. |In short, his contention is
that the arrangenent evidenced by Ex. A is not that of
"partnership" as understood in | aw.

On appeal by the assessee, the Appellate Assistant Comm s-
sioner on May 5, 1961 confirmed the order of the Incone-tax
Oficer. According to the Appellate Assistant Comm ssioner
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no partnership has been brought about by the deed dated
March 20, 1959 and that the business continues to be the

proprietary concerti of K D. Kamath. |In coming to. this
concl usi on "the appellate authority has laid speci a
enphasi s on clause 12 of the deed-.

The assessee carried the matter in further appeal |.T.A No.
3220 of 1961-62 (Assessnent year 1959-60) before the.
I ncome-, tax Appellate Tribunal, Bonbay Bench 'B'. The
Appel late Tribunal, after a reference to the relevant

clauses in the partnership deed, cane to the conclusion that
the two essential requirenents as laid down by the courts
for determ ning whether there is a partnership, namely, an
agreenment between the parties to ;hare profits and each of

the parties acting as agent of all, are fully satisfied in
this case. In this connection the Tribunal placed reliance
on the decision of° the Bonmbay H gh Court in Balubhai
@ul abdas Navl akhi ~v. Commi ssi oner of |ncone-Tax, Bonbay(1)
and distinguished an earlier decision of the sane court
reported /in Umarbhai Chandbhai v. Comm ssioner of |ncone-
tax, Bonbay City(2). Utinmtely, the Appellate Tribuna

held that the partnership deed nmakes it clear that profits
and | osses are to be shared between the parties and that,
subject to the over-riding authority of K D. Kamath, the
other partners could act for the firm "In this view, the
Appellate Tribunal held that the deed does create a
relationship of partners inter se between the parties
thereto and directed the Incone-tax Oficer to register the
firmunder s. 26A of 'the Incone-tax Act.

herein, made an application onCctober 4, 1962 wunder s.
66(1) of the Inconme-tax Act praying for a reference being
nmade by the Appellate Tribunal to the High Court of the

guestion of law nmentioned in the application. The said
application was nunbered as 66-RA-978 of 1962-63. The
Appel | ate Tri bunal accordingly  submitted an agreed

statement of case and referred to the High Court for its
opi nion the foll owi ng question of |aw:

"Whet her, on t he facts and i'n t he
circunst ances of the case, Ms. K D. Kamath
& Co., could be granted registration  under

Section 26A of the 1 Act for the assessnent
year 1959-60 ?".

(1) [1962] 46 |.T.R 492.

(2) [1952] 22 1.T.R 27

1038
The High Court by its judgrment and order dated January 21
1964 in |I.T.R C No. 13 of 1963 answered the -question
,referred to it against the assessee and held that the
appellant firmcould not be granted registration under s.
26A for the assessnent year 1959-60. It is against /'this
deci sion of the, High Court that the assessee has filed the
above appeal
The Hi gh Court has generally considered the effect of cls. 5
to 9, 12 and 16 of the partnership deed. The High Court
al so considered the question whether the partnership deed
satisfies the two essential requisites to constitute the
partnership, namely, (1) whether there is an agreenent to
share profits as well as the |osses of the business, and (2)
whet her each of the partners under the deed can act as
agent of all. Fromthe discussion in the judgment, the
| earned Judges. so far as we could see, have not thought it
necessary to consider el aborately the question whether there
is an. agreenent in the partnership deed to share the
profits and |osses of the business. Cbviously, the Hi gh
Court nust have been satisfied fromthe recitals in the
partnership deed that this requirenent is anply satisfied in
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this case. That is why we find that the | earned Judges have
focused their attention as they thenselves say in the
Judgnent, on the question whether it is possible to hold
fromthe recitals in the partnership deed that each partner
is entitled to act as agent of all. In considering this
aspect, the |earned Judges have referred particularly to
cls. 8, 9 and 16 of the partnership deed and have held that
it is clear fromthese clauses that the managenent, as well
as the control of the business, is entirely left in the
hands of the alleged first partner K D. Kamath and that the
other partners are only to work under his directions and
share profits and | osses in accordance with the proportions
nmentioned in cl. 5. It is the further view of the H gh Court
that it is not within the power of the other five parties to
act as agent of the other partners as they cannot accept
any busi ness except with the consent of K D. Kamath nor can
they raise any loan or pledge the firnis interest. On this
reasoning, the H gh Court has conme to the conclusion that
there is’ no  relationship of partners created under the
partnership~ deed and as this essefftial elenent of agency
is lacking, the appellant was not eligible to be granted
regi stration under S. 26A. The | earned Judges, in coming to
this conclusion, have placed considerable reliance on the
decision of the Bonmbay H gh Court in Umarbhai Chanbhai v.

Conmi ssioner O Inconme-tax, Bonbay City(l) as well as the
decision of this Court in M P. Davis v. Comm ssioner of
Agricultural Inconme-tax(2). At this stage we nmay nention

that the judgment of the Mysore H-gh Court, which is under
appeal before us, is reported in Conm ssioner of |Incone-tax,
Mysore v. K D. Kamath & Co. ($).

(1) [21952] 22 I.T.R 27.

(2) [1959] 35 I.T.R 803.

(3) [1964] 54 |.T.R 72.

1039

M. S. K. Venkataranga |yengar, |earned counsel for the
assessee-appel lant referred us to the various clauses in the
partnership deed and urged that the view of the H gh Court
that the essential elenment of agency is absent in this case,
is erroneous. The counsel further urged t hat t he,
partnership deed, read as a whole, leaves no roomfor doubt
that there is an agreenent to share the profits and |osses
of the business in the proportion nmentioned in the deed.
Therefore, one of the essential ingredients to constitute a
partnership is satisfied in this case. He further urged
that though a | arge anpbunt of control regardi ng the conduct
of business may have been left in the hands of the first
partner K. D. Kamath, that circumnmstance, by itself, does not
mlitate against the view of one partner acting as a of  the
other partners. He referred us, in this connection, /'tip-
certain decisions of the High Courts, as well as of this
Court, where under circunmstances sinmlar to the one exisitng
before wus, it has been held that the nere fact that nore
control is to be exercised only by one of the partners, is
"not a circunstance which mlitates against the parties
havi ng, entered into a partnership arrangenent as understood
in |aw,

M. S. K lyer, learned counsel for the Revenue, supported
the reasoning of the H gh Court its entirety. According to
the Ilearned counsel, the question whether there is an
agreement to share the profits and the 1losses of the
business and the further question whether each of the
partners is entitled to act as agent of all are to be
determ ned by looking into all the facts as borne out by the
deed of partnership. He urged that on a consideration of
all such facts, the High Court ha held that one of the
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essential conditions, nanely, the right of one partner to
act as. agent of all, does not exist in the present case.
If so, the counsel urged, the opinion expressed by the High
Court that the appellant is not eligible for registration
under s. 26A is correct. ’'In support of his contentions,
the counsel also referred us to certain clauses in the
partnership deed as well as to certain provisions of the
Partnership Act.

From what is stated above, it is clear that the various
authorities as well as the High Court have only considered
some of the clauses of the partnership deed for coming to
the conclusion one way or the other. 1In considering the
guestion whet her the  partnership deed creates the
rel ationship of partners as between the parties thereto, as
understood in law, it is desirable to have a conplete
picture of the entire docunent. Ex. A, the partnership
deed runs as foll ows

"1 NSTRUVENT OF PARTNERSHI P

Articles of agreenment made at Hubli, this 20th day of March
1959, Anpbng (1) Shri krishnarao Dadasaheb Kanat, hereinafter
1040

called the Party hereto of the 1st part, (2) Shri Narayan
Ganesh. kamat hereinafter called the party hereto of the 2nd
part, (3) Shri Shripadrao Danpdara Kamat; hereinafter called
the party hereto of the 3rd part, (4) Shri Dnyanoba Jotiram
Mohite, hereinafter called the party hereto of the 4th part,
(5) Shri  Shankar. Govind Joshi, hereinafter, <called the
party, hereto of the 5th party, and (6) Shri Yashavant
Bhawoo Kate, hereinafter called the party of the 6th part,
Al  Hindu inhabitants. residingat Hubli, and whereas the
parteis from2 to 6, who have been serving with party No.
1since a very long tinme and in view of the appreciation of
their honest and sincere services which the above parties
have rendered in past and with the object that the ' above
parties should also have their~ material and econom cal -
progress, party No. i.e. Shri - K D. Kamat has been / pl eased
to convert his sole proprietary concern, as a partnership
concern, by adnmtting the above parties from2 'to 6 as
working partners and the party No. 1 shall be the nmain
financing and nmanaging partner and the, business of the
partnership is agreed and is being carried on accordingly in
partnership as from 1st Day of Cctober, 1958, as
"Contractors" or any other business that the parties my
think fit under the name and style of "Messrs. K D. Kamat
& Co., Engineers and Contractors, Hubli" and it is hereby
agreed by and anbng, the parties to this Agreenent as under
2. That the business of the partnership is running under
the name and style of "Messrs K. D. Kamat & Co., Engineers &
Contractors, Hubli" as fromthe 1st day of October 1958 and
this agreenent shall take retrospective effect and shall be
deened to have cone into operation as fromthe comencenent
of 1st Cctober, 1958.

3. That the duration of the partnership shall be at wll.
4. That the business of the partnership is running at
Hubli and shall run at Hubli or at such other place or
pl aces, as the case may be under the nane and style, of
"Messrs. K D. Kamat & Co., Engineers & Contractors" or in
such other nane or nanes that the parties may fromtinme to
time deci de and agree upon.

5. That the final accounts of the partnership firm shal

be made up on the |l ast day of each year of account, which

shall generally be on 31st day of March every vyear of
account and the accounts shall be taken upto that date of
all the stock-in-trade and after providing for all the

wor ki ng expenses, the remaining net profits
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or losses, as the case may be, shall as shared by the
parties hereto as under: -

Nanes of Partners Ext ent of | ndividual Share

1. Shri Krishnarao Dadasaheb Kamat 5 shars

2. Shri Narayan Ganesh Kamat 2 shares

3.Shri Shri Dadarao Danpdara Kamat 2 shares

4. Shri Dayanoba Jotiram Mhite 2 shares

5. Shri Shankar Govi nd Joshi 2 shares

6. Shri Yashavant Bhawoo Kate 2 shares
TOTAL 15 shares

6. That it is agreed anong the partners that the party No.
1, i.e., Shri K< D. Kamat, shall be the principal and
financing partner and the rest of the partners i.e. from 2
to 6 are admitted only as working partners contributing
| abour.

7. That - the Good-will of the firmshall be wholly and
solely belong to party No. 17i.e. Shri K D. Kanath.

8. That the party No. 1, i.e., Shri K D. Kamat, who is
the principal and financing partner and by virtue of his
havi ng the | ong standing experience.in the line of business
together with the technical know edge of Engineer, shal

have full right of control and management -of the firnis
busi ness and in the best interest of the firm it is thus
deci ded and agreed upon anong all the partners that all the

wor ki ng partners from2 to 6 shall always work according to
the instructions and directions given fromtinme to tinme by
Shri K D. Kamat, in the actual execution of works and in
any other nmatter connecting thereof, pertaining to this
partnershi p business. The decision of the principal partner
on the aspect of taking any new business or giving Lenders
for, new works, shall always vest with him whose decision
shall be final and ’binding upon all the working partners.

9. That it, is also agreed anong the partners’ that no
working partner or partners is/are authorised to raise a
loan for and on behalf of the firmor pledge the firnms
interest directly or indirectly and such an act shall not
be binding on the firm except under the witten authority
of the principal partner

10. That it is further expressly agreed, that excepting the
parties No. 1 and 2 i.e. Shri K D. Kamat-and Shri N G
Kamat, the other Parties from3 to 6 shall not do -contract
busi ness, so long as they are partners in this firm and
this clause is inserted in the betterment of ' the firms
busi ness and with the object that the firm s business

1042

shoul d not suffer and the works if taken or standing in the
nane of the said parties from3 to 6, the sane, shall be the
busi ness of the firm

11. That it is also further agreed that the Managing
Partner Shri K D. Kamat shall alone operate the Bank
accounts and in case of any need for convenience, the
partner authorised by himin witing and so intimated to the
Bank or Banks, shall operate, ,the Bank accounts.

12. That in the course of the business or during the
exi stence of the firm s business, the principal partner has
reason to believe that any working partner or partners
is/are not working and conducting to the best interest of
the firm the principal partner shall have a right to renpve
such a working partner or partners from the "Partnership
concern and in such an eventuality the out going working
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partner or-partners, shall have only right of the profit, or
loss wupto the date of his retirenent, as nmay be decided by
the principal partner in Junp sum either by paying or
receiving. regard being had to the progress of the business
or otherwise upto the date of retirement, only on the
conpl et ed works. .

13. That proper books of accounts shall be kept by the said
parties and entries nade therein of all such natters,
transactions and things. as are usually entered in the books
of accounts kept by the persons engaged in business of a
simlar nature; all books of accounts, docunents, papers and
things shall be kept at the principal place of business of
the firmand each partner shall at all tinmes, have free and
equal access to them

14. That each partner shall be just and faithful to the
other or others in all matters relating to the business of
the firm shall attend deligently to the firm s business and
give a true account and shall give information relating to
the same without fail.

15. That' each partner shall withdraw such suns as will be
nmutual ly —determ ned by the partners fromtine to tinme, in
anticipation of the Profit falling to-their individual share
and in case of loss, the same shall be nade good by the
partners.

16. Thus subject/ tothe provisions herein nentioned and
| aid ,down and nade thoroughly known by each of the parties
to this Agreenent with sound mind and body, the firnis
affairs be carried on for nutual gain-and benefit and if any
guestions which may . .arise or occur touching to the conduct

or nmanagenent or liability of 'the firm the same  shall be
ami cably settled anbng the parties with the -consent of
principal partner, whose decision in the matter ‘shall be
final and binding on all partners.

1043

In witness whereof the parties to this agreenment have set
their hands and seals to this Agreement as under
1. Signed and Delivered by the wthin

named Shri K. D. Kanmat, hinself Sd. K. D. Kamat
2. Signed & Delivered by the within

named Shri N. G Kanat, hinself Sd. N. G Kamat
3. Signed & Delivered by the within Sd. S. D. Kamat

naned Shri S. D. Kanat, hinself Sd. V. D. Jituri

in the presence of
4, Signed & Delivered by the within
naned Shri D. J. Mhite, hinself Sd. D.J. Mdhite
5. Signed & Delivered by the within

naned Shri S. G Joshi, hinself Sd. S G Josh
6. Signed & Delivered by the within
named Shri Y. B. Kate, hinself Sd. Y. B. Kate.

Sd./ Certified to be the true copy
of the original.
For K. K D. KAMVAT & CO"
The Hi gh Court, so far as we could see, has rested its
decision On five circunmstances for holding that there is  no
rel ationship of partners as between the parties inter se,
created under the partnership deed. They are based on
consideration in particular of cls. 8 9 and 16. The
following are the circunstances, which according to the
| earned Judges mlitate against holding in favour of the
assessee; (1) The managenent as well as the control of the
business is entirely left in the hands of the alleged first
partner k. D. Kamath; (2) The other partners can nerely work
under his directions and share in the profits and | osses in
accordance with the proportion nentioned in cl. 5; (3). It
is not within the power of the parties Nos. 2 to 6 to act as
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agent of other partners; (4) The said parties cannot accept
any business except with the consent of K D. Kamath; and
(5) Those parties cannot raise any loan or pledge the,
firms interest, directly or indirectly, except under the
witten authority of K D. Kamath. |In viewof all these
circunstances, according to the High Court, one of the
essential elenment to constitute partnership, nanely, agency
i s lacking.

W will nowrefer to sone of the provisions of the |ncome-
tax Act as well as the Partnership Act.

Section 2 (6B) of the Income-tax Act provides that the
expressions “firnt, “partner” and "Partnership" have the
same neani ng

1044

respectively as in the Partnership Act. There is no doubt a
proviso with which W are not concerned. Section 26A of the
I ncome-t ax Act lays down t he procedure regardi ng
registration of films. Section 59 authorises the Centra
Board 'of =~ Revenue, subject to, the control of the Centra
CGovernment, to make rules for carrying out the purpose of
the Act. The relevant Incone-tax Rules Jay down the details
of the procedure for making an application for registration
of a firmas contenplated under s. 26A. As there is no
controversy that the application has been nmade by the appel -
lant in accordance/with s. 26A and the relevant Rules, it is
"unnecessary for us to quote the section and the relevant
Rul es.

Conming to the Partnership Act, s. 4 which defines "partner-
ship" runs as follows :

" Partnership” s the relation bet ween
persons who have agreed to share the profits
of a business carried on by all or any of them
acting for all."

Section 6 deals with the nmade of deternining the existence

of partnership. As per that section in determ ning whether
a group of persons is or is not a firmor whether a person
is or is not a partner in a firm regard is to be had to the
real relation between the parties as shown by all ~ rel evant
facts taken together. Section 11(1) provides that subject
to the provisions of the Act, the nmutual rights and duties
of the partners of a firmmay be determned by contract
between the partners and such contract may be expressed or
may be inplied by a course of dealing. It further provides
that such contract may be varied by consent of —all -the
partners and such consent nay be expressed or may be inplied
by a course of dealing. Sub-s. (2) clearly provides that
notw t hstandi ng anything contained in s. 27 of the Indian
Contract Act, the contract between the partners may provide
that a partner shall not carry on any business other /than
that of the firmwhile he is a partner. Section 12.in/ cls.
(a) to (d) deals with the rights and duties of a“" partner

but that again is subject to contract between the partners.
Section 14, on which sonme reliance has been placed by the
counsel for the Revenue is as follows

"Section 14 : The property of the firm:

Subj ect to contract between the partners, the
property of the firmincludes all property and
rights and interests in property originally
brought into the stock of the firm or
acqui red, by purchase or otherw se, by or for
the firm or for the purposes and in the
course of the business of the firm and
i ncludes al so the goodw Il of the business.
1045
Unl ess t he contrary i ntention appears,
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property and rights and interests in property
acquired Wth noney belonging to the firm are
deened to have been acquired for the firm"
Section 18 provides that subject to the provisions of the
Act, a partner, is the agent of the firmfor the Purpose of
the business of the firm Section 19(1) provides that
subject to the provisions of s. 22, the act of a partner
which is done to carry on, in the usual way, the business of
the kind carried on by the firmbinds the firm 1t further
states that the authority of a partner to so bind the firm
conferred by the said section is called his "inplied autho-
rity." Sub-section (2) enunerates the various matters, which
a partner cannot do under the inplied authority, in the
absence of any usage or customor trade to the contrary.
Section 20 dealing with~ the extension and restriction of
partner’s inplied authority runs as follows
"Section 20. Extension and restriction of
partner’s inmplied authority :
The partners in a firm my, by contract
between the partners, extend or restrict the
inmplied authority of any partner.
Not wi t hst andi ng-any such restriction, any act
done by a partner on behalf of the firm which
falls within his inplied authority binds the
firm unless, the person with whom he is
dealing, knows of the restriction or doesnot
know or believe that partner to be a partner."
From a perusal of the partnership deed one thing is clear
nanel vy, under cl. (1) what was originally the sol e
proprietary concern of K D. Kamath has been converted as
partnership concern by admtting parties Nos. 2 to 6 as
wor ki ng partners, along with party No. 1, and party No. 1 is
the min financing and managi ng partner of the business.
That clause has to be read a-longwith cl. (6) whereunder
the partners have agreed that K D. Kamath shall be the
principal and financing partner and the rest of the
partners, nanely, parties Nos. 2 to 6 are admtted only as
wor ki ng partners contributing | abour. Cause (4) deals with
the running of the partnership business at Hubli as also
ot her place or places or with such other nane-or nanes that
the parties (which neans partners Nos. 1 to 6) may from
time to tine decide and agree upon. From-clauses (1),  (2)
(3), it is clear that the business of the partnership
is that of Engineers and Con-tractors. W are referring to
this aspect because it will have a bearing regarding the
control of the business agreed to be vested in K D. Kamath.
There does
1046
not appear to be any controversy that party No. 1 has  been
carrying on such business as a proprietary concern for a
long tinme before the partnership was forned and as such he
is considerably experienced in the said technical type of
busi ness. C ause" (5) provides that final accounting.is to
be taken as on March 31 of every year and the net profits
and |osses are to be shared by the parties thereto in the
proportion of the shares specified in the said clause.
Under clause 11, apart fromthe managing partner, K D
Kamath operating the bank accounts, any other partner
authorised by him isalsoeligibletooperatethebankaccounts.
Cl ause, (12) entitles a partner, when he ceases to be a
partner to be paid his share of profit or loss, wupto the

date of his so ceasing to be a partner. Clause (13)
provi des that books of accounts are to be properly
mai ntai ned and each partner has a right at all tines to

have free and equal access to them C ause (14) enjoins on

and
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each part-; ner to be just and faithful to the other
partners in all matters relating to the business of the firm
and each of themhas got a duty to diligently attend to the
busi ness of the firm Each of themhas also an obligation
to give a true account and information regarding the
business of the firm Cause (15) enables the partners to
withdraw the ampunts in anticipation of profits falling to
their individual share; and in case of |oss, each of them
is also liable to make good the sanme in proportion to his
share in the partnership. Cause (16) enjoins on the
partners to carry on the affairs of the firmfor nutual gain
and benefit.

Al the above clauses clearly, in our opinion, establish
that the sole proprietary concern of K D. Kamath has
vani shed. The above clauses also establish the right of

each of the partners to share the profits and also to bear
the losses in "the proportion of their shares nmentioned in
cl. (9). Therefore, one of the essential ingredients to
constitute partnership, nanely, that there should be an
agreenment. to share the profits and the |losses of the
busi ness is nmore than anply satisfied in this case.
Then the question is whether the circunstances pointed out
by the Hi gh Court and referred to by us earlier, necessarily
lead to the conclusion that no rel ationship of partners, as
understood in |aw, has been created as between the parties
under the partnership deed. For this ‘purpose it is
necessary to refer to certain decisions of this Court as
well as of the High Courts, which may have a bearing on this
aspect. In Steel Brothers & Co. Ltd. vs. Commi ssioner of
Income-tax(1l) one of the questions this~ Court had to
consi der was whether the fact that the control and  nmnage’ -
nent of a business was in the hands of one person when there
wer e
(1) [1958] 33 I1.T.R 1.
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three partners is destructive of the el enent of partnership.
The facts were that A and B, two conpanies were carrying on
trade in Burma rice. Later on, an agreenent was entered
into between A B and C for the working of the Burna rice
busi ness. It was, provided that the entire -managenent of
the business and the conduct of its affairs was to be done
by Ain its absolute discretion. The profit-and |o0ss  was
provided to be shared in the proportion nentioned under the
agreenent . There was a restriction on B and C against
hiring the properties of the firmw thout the consent of At
was held by this Court that notw thstanding the fact that
the mnagenent and conduct or the business in its own
di scretion was vested with A that circunstance is. not
destructive of the partnership relationship that exists
between the parties to the agreenent. 1In this decision two
condi tions have been laid down as essential to constitute a
partnership in law (1) sharing of profit or loss 'of the

busi ness; and (2) business being carried on by all the
parties or any of themacting for all, in which is inmplicit
the theory of agency.

In M P. Davis v. Commissioner of Agricultural |ncome-

tax(1l), this Court had to consider whether the relationship
as partners. had been created by the agr eenent of
partnership relied on by the parties. From the relevant
facts it is seen that it was an extrenme case where two
brothers ostensibly entered into a partnership arrangenent.
But the recitals in the docunent, as pointed out by this
Court, <clearly showed that the entire management was wth
one brother A and that B had no right to nmake any con-
tribution towards capital. There was no provision as to how
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| osses are to be dealt with and there was a very conplicated
manner for ascertaining the so called profits. Having due
regard to the tenor of the docunment and the clauses
contained therein, this Court held that there was no
intention to bring about the, relationship of partners
between the two brothers. On the other hand, it is the view
of this Court that the docunent had been executed to
continue under the cloak of a partnership the pre-existing
and real relationship, nanely, that of master and servant.
It is to be noted that this Court did not hold that there
was no relationship of partners created under the docunent
only on the basis that the exclusive control and managenent
was left in the hands of 'A Such a conclusion was reached
havi ng due, regard to the various other clauses in the deed.
lo fact this Court, has already held in the earlier decision
referred to above. that the nmere circunstance that the
control and managenent are vested in One partner is not
destructive of the exi'stence of partnership. No doubt. the
Hi gh Court in the case on hand, has placed sonme reliance
upon the decision in M P. Davis v. Comssioner of
Agricultural Income-tax(1l), in support of its conclusion
that no partnership

(1) [21959] 35 I.T. 803.
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arrangenent can be /spelled out fromthe docunent before us.
In our opinion, there has not been a proper appreciation by
the Hi gh Court of the reasons which led to this Court for
hol ding. in the said decision that there was no relationship
of partners between the two brothers A and B. ' That was an
extreme case where the clauses in the partnership deed were
entirely different.

In Conmi ssioner of |Incone-tax, GQujarat v. A~ Abdul Rahim
,and Co. (1) this Court has held that it is the settled |[|aw
that if a partnership is _genuine and valid one, the Incone-
tax O ficer has no power to reject its registration, if the
other provisions of s. 26A and the Rules made thereunder
are conplied wth.

In Agarwal and Co. v. Conmi ssioner of Income-tax, UP.(2)
this Court dealing wth the conditions of registration
prescribed in S. 26A and the relevant Rules observed as
follows :
"The conditions of registration prescribed in
this section and the relevant rules are: (1)
on behalf of the firm an application should
be nmade to the Income-tax Oficer by such
person and at such time and containing such
particulars, being is such formand verified
in such manner as are prescribed by the rules:
(2) ;the firmshould be constituted under an
i nstrunment of partner,ship. (3) the instrunent
nmust specify the individual snares- of the
partners, and (4) the partnership nust be
valid and genuine and rmust actually exist in
the ternms specified in the instrument. If all
t he above conditions are fulfilled, t he
Income-tax O ficer is bound to register the
firm unless the assessee has cont ravened
section 23 (4) of the Act."
In certain decisions of the H gh Courts the two essentia
conditions necessary to formthe relation of partnership
have, been stated to be: (1) that there should be an
agreenment to share the profits and | osses of the business,
and (2) that each of the partners shoul d, be acting as agent
of all. Though, these two conditions, by and | arge, have to
be satisfied when the, relationship of partners is created
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between the parties, we would enphasise that the I|ega
requi renents under s. 4 of the Partnership Act to constitute
a partnership in law are: (1) there nust be an agreenent to
share the profits or losses of the business; and (2) the,
busi ness nust be carried on by all the partners or any of
them acting for all. Thereis inplicit in the second
requi rement the principle of agency.
The tests laid down by the H gh Courts have again been
ed by the Bonbay H gh Court in Balubhai Gulabdas
Navl akhi
(1) [1965] 55 I.T. R 651
(2) [1970] 77 I.T.R 10.
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V. Conmi ssioner of Inconme-tax(1l) to consider whether the
docunent before themcreated a relationship of partners
between the parties thereto.. One of the nain contention
that was urged, as nilitating agai nst theory of partnership
was that  very wi de powers of control and managenent were
given to  one of the partners so nmuch so that he is to be
considered “to be the owner or proprietor of the concern
This contention was rejected by the H gh Court. After a
reference to the various clauses in the docunent, the Bonbay
Hi gh Court cane to the conclusion that the two essentia
conditions necessary to forma relation of partnership, re-
ferred to above-, were present in the docunent constituting
the partnership. The H gh Court further held that the fact
that sonme of the ternms of the docunent gave enlarged powers
of managenent and control to one of the partners, who has
brought in all the finances, is not by itself sufficient to
hol d, having due regard to the other clauses that the rea
nment between the parties is not that of partners,  but
that of master and servant. W nmmy al so observe that nost
of the clauses in the docunent before the Bonmbay Hi gh Court
were nore or less similar to the clausesin the partnership
deed before us.
In simlar cases, where the control and nanagenent was
vested in the hands of one partner and where it was also
provided that only one partner can operate on ‘the bank
account and the others can do so, only if authorised by him
and that only one party can borrow on behalf of the firmfor
all, have been held not to mlitate against -holding a
particul ar docunent as creating the relationship of master
and servant. Those decisions are of Kerala Hi gh Courts in
Comm ssioner of Inconme-tax, Kerala v. Pathrose Rice & Ol
MI1S(2); by the Madras H gh Court in P.A C. - Ratnaswany
Nadar & Sons v. Conmi ssioner of Income-tax, Mdras(3); by
the Al l ahabad Hi gh Court in Comm ssioner of Incone-tax V. R
S. Shoe Factory (4) ; by the Madhya Pradesh High Court in
Murl i dhar Ki shangopal v. Conm ssioner of Income-tax, 'MP
Nagpur and Bhandara(5) and by the Mysore High Court in City
Tobacco Mart v. Conm ssioner O Income-tax Mysore(;).
W have already referred to the fact that the Bonbay High
Court in Bal ubhai @ul abdas Navl akhi vs. Conm ssioner of In-
cone-tax(1l), has also taken the same view. In addition to
the existence of <clauses to the above effect in the
partnership deed, we may nention that in the Allahabad
decision. referred to above, in a partnership between A, B
and C, there was a clause that C

(1) [1962] 46 |.T.R 492. (2) [1960] 40 I.T. R
353.

(3) [1962] 46 |I.T.R 1148. (4) [1963] 471.T.R 917.

(5) [1963] 50 I.T.R 628. (6) [1967] 64 |.T.R 478.
119Sup Cl /72
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was not entitled to invest any capital and that the, business

appl

agr ee
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is to be carried on only by A and B and that C has no power
to interfere with the nmanagenent of the business. The
Al 'l ahabad. H gh Court, in spite of all these clauses held
that the docunent created a relationship of partners as the
two essential conditions, referred to by us earlier, existed
in that case

We have already referred to the decision of this Court in
Agarwal and Company v. Commi ssioner of Income-tax, U P.(1)
laying down the conditions, which if fulfilled makes it
obligatory on the Incone-tax Officer to register the firm
unl ess the assessee has contravened s. 23 (4) of the Act.
It is not the case of the Revenue that the assessee before
us has-contravened section 23 (4). There is also no
controversy that the application has been nmade in accordance
with S. 26A as well as the relevant Rules. The firm has
been constituted under an-instrument of partnership dated
March 20, 1959. Fromthe clauses of the partnership deed,
extracted above, particularly cl. (5), the shares of the
partners 'regarding the profit and loss have also been
specified. ~Therefore, it follows that conditions Nos. 1, 2
and 3 specified in the above decision are fully satisfied.
Regardi ng Condition No. 4 also there is no controversy that
the partnership is genuine in the sense that it is not a
fictitious docunent. Then the only " other requi r enent
referred to in condition No. 4 to be satisfied is whether
the partnership is validinthe sense that it creates
rel ati onship of partners between the parties thereto. From
our discussion in ‘this judgnent,  according to us, the
relati onship of partners inter se has been created under the
partnership deed and that such relationship had actually
existed in accordance with the terns specifiedin the said
document

From a review of the above decisions, it is clear that the
mere nonenclature given to a docunent-is by itself not
sufficient to hold that the docunent in question is one of
partnership. Two essential conditions to be satisfied are
(1) that there should be an agreenent to share the profits
as well as the | osses of the business, and (2) the  business
must be <carried on by all or any of themacting for all
within the neaning of the definition of " partnership" under
s. 4 of the Partnership Act. The fact that the exclusive
power and control, by agreenment of the parties is vested in
one partner or the further <circunstance that only one
partner can operate the bank accounts or borrow on behal f of
the firmare not destructive of the theory  of ~partnership
provided the two essential conditions, nentioned earlier are
sati sfied.

In the light of the principles laid dowmn by this Court in
Steel Brothers & Co. Ltd. v. Comm ssioner of Income-tax (2 )
and in the decisions of the High Courts, referred to above,
the reasons

(1) [21970] 77 I.T.R 10.

(2) [1958] 33 I.T.R 1.
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given by the H gh Court for holding that the relationship of
partners has not been created under the deed of partnership
before wus, cannot be sustained. As the control and
managenment of business can be left by agreenment in the hands
of one partner to be exercised on behalf of all the
partners, the other consequence by way of restriction on the
rights of the other partners lose all significance. |In fact
the clauses providing that the working partners are to work
under the directions of the nanaging partner and the
further clause restricting their right to accept 'business
or raise any loans or pledge the firms interest except with
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the consent of the managi ng partner K D. Kanmath, have al
to be related with the agreenent entered into by the
partners regarding the nanagenent and control by K D
Kamat h. We are of the opinion that under the partnership
deed the relationship which has been brought into existence
between the six parties is a relationship of partners who
have agreed to share the profits and |osses of business
carried on by all or any of themacting for all and it
satisfies the definition of "Partnership under s. 4 of the
Partnership Act. W-. have already pointed out that there
is a sharing of the profits or |osses of the business by the
partners in the ratio of the proportion mentioned in d.
(5). That clause read with other clauses already discussed
by wus, clearly shows that the first condition, namely, al
persons agreeing to share profits or losses is satisfied.
Even on the basis that the entire control and managenent of
the business is vested in K D.-. Kamath, party No. 1 and that
parties Nos. 2 to 6 as working partners have to work under
his direction, fromall the other circunstances it is clear
that the conduct of business by party No. 1 is done by him
acting for _all the partners. There is no indication to the
contrary in the partnership deed. Therefore, even wthout
anything nore, it is clear that as the partnership business
is carried on by party No. 1, acting for all, the second
condition of agency is also satisfied. This idea reinforced
by cl.(16) which provides that the firm's affairs are to be
carried on for nutual benefits. That clause is to the
effect that the firnis affairs whichare managed by party
No. 1 is really for the mutual gain and benefits of all the
partners.

It is no doubt, true that the second essential test of the
busi ness being carried on by all or any of  the partners
acting for all nust be satisfied. The provisions in the
partnership deed clearly establish that K D. Kamath, the
managi ng partner, carries on the business, acting for al
the partners.

Much stress has been laid by the Hi gh Court on the fact that
under d. (9) parties Nos. 2 to 6 have no Tight ‘to /'raise
loans for and on behalf of the firmor pledge the /firnms

i nterest. Thi s circumnmstance, according to the H gh Court,
is destructive of the
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el enent of partnership. We have already held that the
managenent and control of the business done by party go. 1,
is carrying on of the business on behalf of all the

partners. No doubt under s. 18 of the Partnership  Act, a
partner is the agent of the firmfor the purpose of the
busi ness of the firm But that section itself clearly  says
that it is subject to the provisions of the Act. It i's open
to ,the- parties, under s. 11, to enter into_an agreenent
regarding their mutual rights and duties as partners of the
firmand that can be done by contract, which in this case is
evi denced by the deed of partnership. Further s. 18 will
have to be read along with s. 4. If the relationship  of
partners is established as a "partnership" as defined in _s.
4, and if the necessary ingredients referred to in that
section are found to exist,’ there is no escape from the
conclusion that in law a partnership has come into exist-
ence. |it is in the light of these provisions that s. 18,
wi Il have to be appreciated. Section 18 only enphasi ses the
principle of agency which is already incorporated in the
definition of "partnership" under s. 4.

It should be renmenbered that so far as the outside world is
concerned, so long as the parties Nos. 2 to 6 are held out,
as partners of this firm as has been done under the
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partnership deed. their acts would bind the whole partner-
shi p. The provision in cl. (9) in our opinion, is only an
inter se arrangenent enter, into by the partners, in and by
whi ch the-working partners have agreed not to raise |oans or
pl edge the firms interest.

M. S. K lyer, learned counsel for the Revenue placed somne
reliance on s. 14 of the Partnership Act. According to the
counsel, there is no contract to the contrary in the
partnership deed that the assets brought in by party No. 1,
do not belong to the partnership. It is his further
contention that under s. 14, those assets will belong to the
partnership, in which case, it will be open to any partner
as agent of the other partners to pledge the firm s interest
or raise |loan for partnership purposes. This right, accor-
ding to the counsel is restricted by cl. (9) and that clause
negatives the theory of agency. In our opinion, this
contention of the |learned counsel cannot be accepted.
Section 14 of the Partnership Act itself clearly shows- that
the provisions contained therein are subject to the contract
between ‘the parties. We have already held that the
provi sion- _regarding the control and managenment vesting in
party No.l1 is not itself destructive of the theory of
part ner shi p. Clause(9) in our opinion, itself shows that
the theory of agency is recognised. But the parties, by
nmutual agreenent, 'have placed a restriction on the working
partners’ right to borrow on behalf of the firm or pledge
the firmis interest without the witten authority of the
princi pal partner.
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M. lyer placed considerable reliance as the H gh Court has
al so done, on the earlier decision of the Bonbay High Court
i n Urar bhai Chandbhai v. Conm ssi oner of |Income-tax, Bonbay
Cty(l). That again, in our opinion, was a case ' of an
extreme nature where, under a partnership deed, between the
father and his two sons, the former had a right to exclude
either or born his sons fromthe managenent of the firm
wholly or in part. There was also a provision to the effect
that the father was entitled to entrust the nmanagenent to
any other person and al so determ ne what quantum-of profits
shoul d be distributed and what ,is to be done regarding the
remaining profits. There were further provisions to the
effect that the father could term nate the partnership -and-
on such termnation, the share of the partner was to revert
to the father. The Bonbay Hi gh Court, having due regard to
the clauses, referred to above, as well as other clauses of
the partnership deed, held that the document offended
agai nst the two principles which were essenti al to
constitute a partnership, nanely, agreenent to share the
profits and | osses and the business being carried on by al
or any of themfor all of them The |earned Judges held
that there was no agreenent to share the profits and | oses
of the business and even the business carried on by the
father was not, on behalf of all the partners. In. such
circunmstances, it was held, that the arrangenment evidenced
by the deed cannot be considered in |aw to be a partnership.
In our opinion, reliance placed upon this decision by the
Hi gh Court as well as by M. lyer is msplaced. In fact,
from a perusal of the clauses in the docunment which- the
Bonbay High Court had to consider, it is clear that the
busi ness continued to be the proprietary concern of one
single individual nanely, the father. Excepting that the
two sons were styled as partners in the docunent, the
essential requisites for constituting the relationship of
partners inter se between the father and the two sons were
"totally absent. The clause in the case before us are
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totally different. W have already indicated that there is
an agreenent for sharing the profits and | osses and that
even though vast powers of control and nanagenent have been
given to K D. Kamath, the nmanaging partner, the business
was being carried on by the said managi ng partner, on behalf
of all the partners. These conditions fully satisfy the
requirenments of the definition of "partnership" under s. 4
of the Partnership Act.

To conclude we are of the opinion that all the ingredients
of partnership are satisfied under the partnership deed
dated March 20, 1959 and that the view of the Hi gh Court
that the appellant firmcannot be granted registrati on under
s. 26A of the Inconetax Act for the assessment year 1959-60,
cannot be sustai ned.

(1) [1952] 22 I.T.R 27.
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In, the result, ~we answer the question of law in the
affirmative 1in favour of the assessee. This answer given
by, wus to the question referred to the H gh Court by the
I ncome-tax ~Appellate Tribunal will be substituted in the
pl ace of _that given by the High Court. We accordingly
reverse the Judgrment and order of the H gh Court and-all ow
the appeal with costs.

G C Appeal al | owed.
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