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The reference nmade in this appeal to the Constitution
Bench is for deciding the inmportant question of |aw
Whet her the opinion of a typewiter expert i's admssible in
evi dence under Section 45 of the Indian Evidence Act, 1872 ?

The respondent - S.J. Chaudhary was being tried in the
Court of Addl. Sessions Judge, New Delhi, on charges
puni shabl e under Section 302, |PC and ~Sections 3 and 4 of
the Expl osive Substances Act, 1908 in Sessions Case No. 36
of 1983. The prosecution wanted to examne a typewiter
expert for proof of certain incrimnating facts agai nst the
respondent based on the identity of a typewiter on which a
material docunment was alleged to. have been  typed. An
obj ection was taken to the admi ssibility of~ the ~ opinion
evidence of the typewiter expert under Section 45 of the
I ndi an Evi dence Act, 1872 (for short "Evidence Act") based
on the decision of this Court in Hanumant vs. The state of
Madhya Pradesh, AIR 1952 SC 343 = 1952 SCR 1091, and the
Trial Court upheld that objection. Crimnal Revision No.105
of 1987 was filed in the Del hi H gh Court by the prosecution
chall enging that order. The Delhi H gh Court has disni ssed
the revision, hence this appeal by special |eave.

The Present crimnal appeal canme up for hearing before
a Division Bench conprising of two |earned Judges of this
Court. The correctness of the observations in Hanumant’s
case by a Bench of three |[|earned Judges on this point was
doubted and reconsideration thereof was sought on behal f of
the appellant. Accordingly, by order dated March 22, 1990
the Division Bench took the view that this inportant
qguestion of law involved in this appeal should be considered
and decided by a |larger Bench. This question of lawis the
only point involved for decisionin this appeal and the
deci si on thereon woul d di spose of the appeal

In Hanumant (supra), while dealing with one of the
argunents advanced therein, it was stated thus:

"Next it was argued that the

letter was not typed on the office

typewiter that was in those days,

viz., article B, and that it had
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been typed on t he typewiter
article A which did not reach
Nagpur till the end of 1946. On
this point evidence of certain
experts was led. The Hi gh Court
rightly held that opinion of such
experts was not adnissible under
the I ndian Evidence Act as they did
not fall within the anbit of
section 45 of the Act. This view of
the Hgh court was not contested
before us. It is curious that the
| earned Judge in the H gh Court,
though he held that the evidence of
t he experts was i nadm ssi bl e,
proceeded neverthel ess to discuss
it and placed some reliance on it.
The tri al magi-strate and the
| ear ned Sessions Judge wused this
evidence to arrive at the finding
that, as the letter ~was typed  on
article A which had not reached
Nagpur till the-end of Decenber,
1946, obviously the letter was
antedated. Their ~conclusion based
on i nadm ssi bl e evi dence has
therefore to be ignored."
(Page 1110)
(enphasi s suppli ed)

The above passage in that decision is the basis of the view
taken that the opinion of a typewiter _expert is not
admi ssi bl e under the Evidence Act and that it does not fal

within the anbit of Section 45 of the Act. It is significant
that this view taken by the H gh Court in that case was not
even contested in this court and, therefore, the decision in
Hanumant proceeds on the concession that the evidence of a
typewiter expert is not admissible in evidence / under
Section 45 of the Act. In our opinion, the decision in
Hanumant cannot be taken as deciding that point even though
on the basis of that observation the evidence of typewiter
expert was excluded as inadmssible. This question of |aw

has, therefore, to be answered without any further
assi stance being avail able fromthe decision in Hanumant.
In the |Indian Evidence Act, 1872, Chapter 11 relating

to 'Rel evancy of Facts’ contains Sections 5 to 55 and
therein under the heading ' Opinions of Third Persons, when
rel evant’ are Sections 45 to 51. Section 45 reads thus:

"Opi nions of experts - Wen the

Court has to form an opinion upon a

poi nt  of foreign |aw, or of

science, or art, or as to identity

of handwri ti ng [or finger

i mpressions] (lIns. by Act 5 of

1899, S. 3), the opinions upon that

poi nt of persons specially skilled

in such foreign law, science or

art, [or in questions as to

identity of handwiting] (lIns. by

Act 18 of 1872, S. 4), [or finger

i mpressions] (Ins. by Act 5 of

1899, S. 3), are relevant facts.

Such persons are called experts."
[IlTustration (c) to Section 45 is as under

"(c) The question is, whether
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a certain docunent was witten by
A.  Another docunent is produced
which is proved or admtted to have
been witten by A

The opi ni ons of experts on the
guesti on whether the two docunents
were witten by the same person or
by di fferent persons are relevant."

The plain meaning of Section 45 is that the Court in order
to form an opinion upon a point of foreign law, or of
science, or art, or as to identity of handwiting, or finger
i npressions can treat the opinion upon that point of person
specially skilled in such foreign |law, science or art, or in
guestions as to identity of - handwiting, or finger
i mpressions as relevant facts. |In other words, the opinion
of persons specially skilled in such foreign |law, science,
or art,” or questions  as to the identity of handwiting or
finger inpression, ~called experts therein, are relevant
facts. The opinion of such experts is adm ssible in evidence
as relevant facts by virtue of Section 45 of the Evidence
Act .

In our opinion, irrespective of the view taken on the
question of nmeaning of the word "handwiting in Section 45

to include typewiting, the word ’'science', occurring
i ndependently and in addition to the word 'handwiting in
Section 45, is sufficient to indicate that the opinion of a

person specially skilled in the use of typewiters and
having the scientific know edge of typewiters would be an
expert in this science; and his opinion about the identity
of typewiting for the purpose of identifying the particular
typewiter on which the witing is typed is a relevant fact
under Section 45 of the Evidence Act. It is obvious that the
I ndi an Evi dence Act when enacted originally in 1872 did not
specifically nention typewiting in addition to handwiting
because typewiters were then practically unknown. However,
the expression ’'science, or art’ in Section 45 in addition
to the expressions 'foreign |aw and 'handwiting used in
the Section as originally enacted, and the  expression
"finger inmpressions’ inserted in 1899 is -sufficient to
i ndicate that the expression ’'science, or art’ therein is of
wide inport. This expression ’'science, —or art’ cannot,
therefore, have a narrow neaning in Section 45 and each of
the words ’'science’ and 'art’ has to be construed widely to
include within its anbit the opinion of an expert in each
branch of these subjects, whenever the Court has to form an
opi nion upon a point relating to any aspect of science or
art.

The nmeani ng of the word 'science’ as understood
ordinarily with reference to its dictionary neani ng nust
be attributed to the word as used in Section 45 of “the
I ndi an Evi dence Act. Some of the meanings given in the
dictionaries are :

The Oxford Encycl opedic English
Dictionary :

"Science..... a systematic and
formul ated know edge, esp. of a
specified type or on a specified
subj ect (political science). b. the
pur suit or principl es of
this....... "

The New Shorter Oxford English
Dictionary, Vol. 2.,:
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"Sci ence...2a Know edge acquired by
study; acquai ntance with or nmastery
of a department of Jlearning 3a. A
particul ar branch of know edge or
study; a recognized departnent of
| earning;..."

Collins Dictionary of the English
Language:

"Science n. 1 the systenetic study
of the nature and behavior of the
material and physi cal universe,
based on observation, experinent,
and nmeasur enent , and t he
formulation of laws to describe
these facts in general ternms. 2.
the know edge so obtained or the
practice of obtaining it.- 3. any
particul ar branch of this
know edge: the pure and applied
sciences. 4. any body of know edge
organizedin a systematic - nanner

5. skill or technique..."”
It is clear fromthe neaning of the word 'science’ that
the skill or techni que of the study of the peculiar features

of a typewiter / and the conparison of the disputed
typewiting with the adnitted typewiting on a particular
typewiter to deternine whether the disputed typewiting was
done on the sane typewiter is based on a science study of
the two typewitings with reference to the peculiarities
therein; and the opinion formed by an expert is based on
recogni zed principles resulting the scientific study. The
opinion so forned by a person having the requisite specia
skill in the subject is, therefore, the opinion of an expert
in that branch of the science. Such an opinion is the
opi nion of an expert in a “branch of science which is
adm ssible in evidence under. Section 45 of the |Indian
Evi dence Act.

There cannot be any doubt that the opinion of ‘an expert
in typewiting about the questioned typed docunent being
typed on a particular typewiter is based on a scientific
study of the typewiting is based on a scientific study of
the typewiting wth reference to the significant peculiar
features of a particular typewiter and the ultimate opinion
of the expert is based on scientific grounds. The opi nion of
a typewiter expert is an opinion of a person specially
skilled in that branch of the science with reference to
whi ch the Court has to forman opinion on the point involved
for decision in the case. In our opinion, on a plain
constructing of Section 45 giving to the word ’science’ used
therein its natural neaning, this conclusion is inevitable;
and for supporting that conclusion, it is not necessary to
rely on the further reason that the word 'handwiting in
Section 45 would al so include typewiting.

Statutory Interpretation by Francis Bennion, Second
edition, Section 288 with the heading "Presunption that
updating construction to be given" states one of the rules
t hus:

"OXXX XXX XXX

(2) It is presumed that Parlianent

intends the court to apply to an

ongoing Act a construction that

continuously updates its wording to

al l ow for changes since the Act was

initially franed (an updat i ng

construction). Wile it remains
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law, it 1is to be treated as al ways
speaking. This neans that in its
application on any dat e, t he
| anguage of the Act, t hough
necessarily enbedded in its own
time, i s nevert hel ess to be
construed in accordance with the
need to treat it as current |aw.

XXX XXX XXX

( Page 617 )
In the coments that followit is pointed out that an
ongoing Act is taken to be always speaking. It is also,

further, stated thus:

“I'n construi ng an ongoi ng Act,
the interpreter is to presune that
Parliament intended the Act to be
applied at any future tine in such
a way as to give effect to the true
original intention. Accordingly the
interpreter is to nmake all owances
for any relevant changes that have
occurred, since the Act’'s passing,
in I aw, soci al condi tions,
technol ogy, the meaning of words,
and other nmatters. Just as the US
Constitution is regarded as 'a
living Constitution’, so an ongoing

British Rct is regarded as 'a
[iving Act’ . That t oday’ s
construction i-nvol ves the

supposition that Par |l iament was
catering long ago for a state of
affairs that did not then existis

no ar gunent agai nst t hat
construction. Parliament, “in the
wor di ng of an enactment , i s

expected to anticipate tenpora

devel opnents. The drafter will try

to foresee the future, and allow

for it in the wording.

XXX XXX XXX

An enactnent of former days is thus

to be read today, in the lIight of

dynam ¢ processing received over

the years, wth such nodification

of the current neaning of its

| anguage as will now give effect to

the original |egislative intention

The reality and effect of dynamc

processing provides the gradua

adjustrment. It is constituted by

judicial interpretation, year in

and year out. It also conprises

processi ng by executive officials.”

( Pages 618-619 )

There cannot be any doubt that the Indian Evi dence Act,
1872 is, by its very nature, an ’'ongoing Act.’

It appears that it was only in 1874 that the first
practical typewiter made its appearance and was narketed in
that year by the E. Remi ngton and Sons Company which | ater
became the Remington typewiter - Cbviously, in the Indian
Evi dence Act enacted in 1872 typewiting could not be
specifically mentioned as a neans of witing in Section 45
of the Evidence Act. Ever since then, technol ogy has made
great strides and so also the technol ogy of manufacture of
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typewiters resulting in combn use of typewiters as a
preval ent node of witing. This has given rise to

devel opnent of the branch of science relating to exam nation
of questioned typewriting.

| " Questioned Docunents’, Second Edition, by Albert S
Gsborn in the Chapter of "questioned typewiting" this
aspect is considered and, therein at page 598, it is stated
t hus:

"The principles underlying the
identification of typewiting are
the sane as those by which the
identity of a person is determ ned
or a handwiting is identified. The
identification in either case is
based upon a definite conbination
of common or class qualities and
features in connection ~with a
second group of characteristics
made up of divergences fromclass
gualities whi ch t hen becone
i ndividual” peculiarities.

The rmat hematical principl es
outlined in the fourteenth chapter
show how rempte is the possibility
of coincidence of even a few scars
or deformties on a person, and
coi nci dence of scars and
defornmities are as renote wth
typewiters as with persons.™”

I n ’ Phot ographi ¢ Evidence’ by Charles C. Scott, Second
Edition, Volune 1, under the heading "Typewiting-ldentity
or Non-identity of Typing" it is stated thus:

"But even as the nationality
of an individual may be perplexing
but does not in any way hamper the
det erm nati on of hi s per sona
identity by neans of his  finger-
prints, his handwiting, or other
reliable indications, so also the
fact that it is often difficult to
determ ne the mnmake of a typewiter
used in typing a docunment does not
| essen the reliability of the
scientific determnation that a
certain typewitten docunment was
typed on a particular machi ne
ragardl ess of its make. By the use
of the proper mcroscopes and test
pl ates the docunment exam ner often
can determne the question and by
the use of photographi c conparison
charts he can denobnstrate hi s
fi ndi ngs, usual |y with
uni npeachabl e certainty.

From a conpari son of the
typewiting on a docunment which is
a subject of controversy with
speci mens known to have been made
on a certain typewiter it is
usual |y possi bl e to det erm ne
whet her or not that typewiter was
used in typi ng t he subj ect
docunent, provided t he subj ect
document cont ai ns suf ficient
typewiting and the specinmens from
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the known machi ne are of a suitable
kind. This is true because every
typewiter when it comes off the
assenbly line 1is an individual and
wites exactly like no ot her
typewiter. Wien a typewiter 1is
brand new the differences between
it and other typewiters conming off
the assenbly Iline at the sane tine
are extrenely nminute and el usive,
but theoretically at |east there
are identifying differences that
can be discovered 'by mcroscopic
exam nati on and denonstrat ed
phot ographically. Furthernore, the
nore a typewiter is-used the nore
i ndividualistic it ~becones and the

easier it is to identify its
typewiting. In sone i nst ances
t hrough overuse, nisuse, or abuse a
typewiter devel ops SO many

peculiarities that ~its typing can

be identified readily with the

naked eye."

(page 636)

In ‘Law of Disputed and Forged Docunents’ by J. Newton
Baker, while dealing with the basic princi pl es of
identification of Typewiting generally it is stated:

" Si nce typewiting possesses

individuality it can be  conpared

and identified in-the sane manner

as handwriting. ........... "

(page 453)
Therein while discussing individuality of typewiting, it is
stated thus :
"The individuality of the

typewiter is established by the

character of its type inpressions

on the paper. These characteristics

of typewiting can be analyzed,

conpared and di fferentiated and can

be positively identified as those

of a particular typewiter. This

i ndi vi dual conpari son and

identification of characteristics

may establish the genuineness or

forgery of a typewitten instrunent

and when admtted in evidence is

sufficient proof.

The occurrence of simlar
irregularities in typewiting it

two or nore machines is practicable

i mpossi ble. The rule that t he

typewiter creates for itself a

certain distinctive character of

witing whi ch identifies one
certain machine from all other
machines is well established. To

prove that two instruments were
witten on a Particular typewiter
sim |l ar coincidences of character-
istics nust be shown in both
i nstrunments, and these coinci dences
consi dered col |l ectively rmust demand
a single conclusion."
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(pages- 451-452)

In "Typewiting ldentification (ldentification System
for Questioned Typewiting)’ by Billy Prior Bates, the
conclusion of the principles is stated thus:

" Concl usi on
TYPEWRI TING i dentification is

based on t he sane principle

under | yi ng handwri ti ng

identification, or any other thing

whi ch has a great nunber of

possi bl e vari ati ons.

The identification of a
typewitten docunent can be |ikened
to t he identification of a

particul ar person. A person may be
identified in general by his sex,
si ze, f eat ures etc., and in
addition, for exanple, by a radica
mast estony scar. A typewiter nmay
be i-dentified in gener al by
characteristics such as type design
and si ze, possessed by all machines
of a specific nake and nodel, and
in addition, for -example, by a
flaw in the serif on the letter E
No opinion as to identity
shoul d be based upon only a few
dissinmlarities (or simlarities).

It is t he conbi nati on of
nmeasurenents and characteristics
al | t oget her make up the

concl usi on.

When good, clear specinmens ere

avail able in sufficient amount for

a scientific identification of the

twel ve points of conparison, it is

possible to show with absolute

certainty that a docunent was, or

was not, produced by a particular

machi ne.

The rmathematical probability

of the same conbination of these

characteristics divergent fromthe

norm appearing in two nachines is

practically nil. The evidence of

the twel ve points of conparison can

be concl usi ve proof."

(page 59)

It is, therefore, <clear that the exam nation of
typewiting and identification of the typewiter on which
the questioned docunent was typed is based on a scientific
study of certain significant features of the typewiter
peculiar to a particular typewiter and its individuality
whi ch can be studied by an expert having professional skil
in the subject and, therefore, his opinion on that point
relates to an aspect in the field of science which falls
within the anbit of Section 45 of the Indian Evidence Act.
Such opinion evidence of experts in the field has | ong been
treated as adm ssible evidence in simlar jurisdictions |ike
United States as is evident fromthese standard text books
on the subject.

In the present case, even without resort to the word
handwiting’ in Section 45 to include typewiting therein
in the view we have taken, the word ’science’ is wde
enough to neet the requirement of treating the opinion of a
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typewiter expert as an opinion evidence coning within the
anbit of Section 45 of the Evidence Act. W may, however,
add that the | ong accepted practice of Judicial construction
whi ch enabl ed the reading of the word '"tel egraph’ to include
"tel ephone’ within the meaning of that word in Acts of 1863
and 1869 when tel ephone was not invented, would also be
available in the present case to read 'typewiting within
the neaning of word ’'handwiting’ in the Act of 1872. This
is so because what was understood by hand witing in 1872
must now in the present tines after nore than a century of
the enactment of that provision, be necessarily understood
to include typewiting as well, since typing has becone nore
conmon than handwiting and this change is on account of the
availability of typewiters and their comon use nuch after
the statute was enacted in 1872. This is an additiona
reason for us to hold that the opinion of the typewiter
expert in this context is adm ssible under Section 45 of the
I ndi an /Evi dence Act.

As 'a result of the above discussion, we hold that the
observati'ons made in the above extract in the decision in
Hanumant on the basis of a concession does not reflect the
correct position of lawon thi's point and should, therefore,
be treated as no | onger good | aw on the point.

For the aforesaid reasons, we hold that the opinion of
the typewiter expert in the present case is admissible
under Section 45 of /the Evidence Act and the contrary view
taken by the Trial Court and the Hgh Court is erroneous.
This appeal is accordingly allowed and the inpugned orders
of the Trial Court and the Hi gh Court are set aside.




