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ACT:

U P. Zanindars Debt Reduction Act (15 of 1955), s. 4 as
amended by the Anendment Act of 1962--Effect of anendnent,
Code of Cvil Procedure (Act 5 of 1908), 0. 47-Review
Principles for granting when statute anended.

HEADNOTE

An application for the reductionof the decretal ampunt of a
decree passed under the U.P. Encunbered Estates Act, 1934,
filed by the respondents under s. 4 of the U'P. Zam ndars’
Debt Reduction Act, 1953, was rejected by the Special Judge
acting wunder 1953-Act, on the ground that unless and ' unti
the decree charged the nortgaged property no reduction of
debt coul d be ordered under the 1953-Act. The appeal to the
Hi gh Court was dism ssed. The 1953-Act was anended by the
U P. Zam ndars’ Debt Reduction (Amendnent) Act, 1962, by
deleting the words ’charged under the decree’ from the
secti on. Thereafter, the judgnment debtor filed an
application for review in the H gh Court, and the Hi gh Court
set aside the order of the Special Judge, and remanded the
matter.

On the questions: (1) whether the section as anended could
be invoked by the respondents, and (2)-whether the  High
Court could grant the application,

HELD: (1) The Anmendment Act provided that the  amendnent
took effect as if the amendnent had been in force on. al
material dates, that 1is, the words 'charged  under/ the
decree’ in s. 4(2) of 1953-Act were never there. The
consequence is that the only statutory requirement is
whet her the nortgaged property consists of an estate ' which
has been acquired under the provisions of the U P. Zam ndar
Abolition and Land Reforns Act, 1950. 1In the present case,
the decree related to a secured debt and the nortgaged
property consisted of an estate which had been acquired
under the provisions of Abolition Act, and therefore, the
section could be invoked. [436F, 437E-F, H, 438A-B]

State of Bombay v. Pandurang Vinayak Chaphalkar & Os.
[1953] S.C.R Z73, referred to.

(2) It was not a case where, when the High Court decided
the matter, it applied the law as it stood and there was a
subsequent change of |aw, which would not be a ground for
review. [438E-F]

(a) The lawin s. 4 of the 1953-Act as amended was not a
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subsequent |law, but a | aw which was there fromthe inception
of the Act. The deemi ng provision makes it fully effective
fromthe date when the 1953- Act came into force. The result
is that the High Court in the first instance should have
applied the law as it always stood and not having done so it
woul d be an error on the face of the record. [438F-H]

(b) Moreover, s. 4 of the 1953-Act confers power on the
Court to apply the Ilaw notw thstanding any provi si on
contained in the Cvil Procedure Code. It is a specia
| egislation conferring rights and reliefs within

28-1 S.C. India/71

434

a specially created jurisdiction and, it is the substance
and not the formthat woul d be decisive, in such a case.
[439 C D

(c) The Speci al Judge - could not have or der ed t he
application after it was affirnmed by the H gh Court in the
first .nstance,  and  therefore, the respondents rightly
applied to the Hi gh Court. [438H 439A]

Rajah Kotagir Venkata Subbamma Rao v. Rajah Vellanki, 27
I.A 197, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1007 of
1967.

Appeal fromthe judgnent and order dated April 30, 1963 of
t he Al | ahabad High Court, Lucknow Bench in Revi ew
Application No. 2 of 1963.

C. B. Agarwal a and Akhtar Husain, for the appellant.

Danial A Latifi, and M |. Khowaja, for respondent No. 1.
The Judgnent of the Court was delivered by

Ray, J.---This appeal is by certificate fromthe judgnment of
the Allahabad H gh Court dated 30 April, 1963. Leave was
granted by the All ahabad H gh Court on 21 February, 1966.
The facts are these. On 4 Cctober, 1939 the appellant
obtai ned a decree under the U. P. Encunbered Estates Act,
1934 agai nst Sardar Mijibul Rahman Khan for the sum of Rs.
1,31,040-1-0 with costs and future interest at 3 1/2% p.a.
on the basis of a secured debt. Sardar Mijibul Rahman Khan
the judgnent debtor died on 24 April, 1949.  Thereafter ~the
judgrment debtor’s sons who were brought on record on 21
April, 1953 applied for reduction of the decretal anopunt
under section 4 of the U P. Zamindars’ Debt Reduction  Act,
1952 (Act XV of 1953). The application was rejected by the
Speci al Judge, Kheri on 18 February, 1957. The Specia
Judge held that unless and until the decree charged the
nortgaged property no reduction of debt could be ordered
under the U. P. Zani ndars’ Debt Reduction Act, 1952 and that
the decree was not one such. The judgnent debtor filed an
appeal against the said order of the Special Judge. The
appeal was heard on 27 Novenber, 1962 by the Full Bench of
the Al l ahabad Hi gh Court uphol ding the order of the Specia
Judge and dismssing the appeal which was treated as
revision. Shortly after the dismssal of the revision
petition the U P. Zamindars' Debt Reduction Act, 1952 was
amended by U. P. Zami ndars’ Debt Reduction (Amendnment) Act,
XX of 1962. The Anendnment Act of 1962 received the assent
of the President on 27 Novenber" 1962 which happened to be
the date of the order of the H gh Court

435

on the revision application. The anendnment was published in
the Gazette on 4 Decenber, 1962 and came, into force on that
dat e. The judgment debtor thereafter on 20 February, 1963
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filed an application for review against the order of the
Full Bench dated 27th Novenber, 1962.
The High Court in accordance with the order of the mgjority
accepted the review application of the judgment debtor and
set aside the order of the Special Judge rejecting the
judgrment debtor’s application under section 4 of the
Zam ndars’ Debt Reduction Act, 1952 and renmanded the case to
the Special Judge for disposal of the sane in accordance
with the provisions of the U P. Zami ndars’ Debt Reduction
Act, 1952 as amended by Act 20 of 1962.
Two questions arise in the present appeal. First, whether
section 4 of the U P. Zam ndars’ Debt Reduction Act, 1952
could "be invoked by the judgnent debtor, secondly, whether
the High Court could accede to the application of the
j udgrent debt or.
Section 4 of the U P. Zanindars' Debt Reduction Act, 1952
(hereinafter referred toas the 1952 Act) in so far as it is
necessary  for the purpose of the present appeal is as
fol |l ows:
"Powers to reduce debts after passing of
decree: (1) Notwithstanding anything in the
Code of Civil Procedure, 1908 or any other
law, the, court, which passed a decree to
which this Act applies relating to a secured
debt, shall on the application either of the
decree-hol der or judgnent-debtor, proceed as
herei nafter stated.
(2) Were the nortgaged property (charged
under - the decree) consists exclusively of
State and such estate has been-acquired under

the provisions of the U P. Zam ndari
Abolition and Land Refornms Act, 1950, the
court shall -

* * * * * * *

*

(3) VWere the nortgaged property (charged

under the decree) consists partly of estate

and, partly of property other than estate, the

court shall -

* * * * * * * *

The words ’'charged under the decree’ are shown in brackets
only to indicate that these words were del eted by ~ Arendnment
Act 20 of, 1962. It is because of the amendnent that the
j udgrment debtor nmade an application to., the Hi gh Court for
review of the order dated 27 Novenber, 1962 rejecting the
judgrment debtor’s application under section 4 off the 1952
Act . As to what the Court shall do under sub-sections (2)
and (3) of section 4 of the 1952 Act are cal cul ation of the
amount and reduction of the sane
436
in accordance with the provisions of the Act. The working
out of these details for calculation and reduction-of debt
does not arise in the present case.
The Anendment Act 20 of 1962 which deleted the words
"charged wunder the decree" occurring in both sub-sections
(2) and (3) of section 4 of the 1952 Act imediately after
the words "nortgaged property” was made effective as from
the date of enforcement of the U P. Zamindars’ Debt
Reduction Act, 1952, nanely, 25 May, 1953.
The reason for this amendnment given in the objects and
reasons of the U P. Zam ndars’ Debt Reduction (Amrendnent)
Act, 1962 was because the High Court of Allahabad in the
case, of Bannu Mal & Ors. v. Bashir Ahmad Khan & O's. (1)
held that the court was powerless to reduce debts after the
passing of the decree unless the nortgaged property was
charged wunder the decree. The effect of the Amendnent was
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to gi ve relief to nortgaged property within the
contenpl ati on of the Act.
As a result of the anendnent first it is to be a decree to
whi ch the 1952 Act applies, secondly, it is 'to be a decree
relating to a secured debt and, thirdly, the nortgaged
property is to consist of estate which has been acquired and
the provisions of the U P. Zanmi ndari Abolition and Land
Reforms Act, 1950. |If these tests are satisfied the decree
hol der or the judgnent debtor has the right to apply to the
court and the court shall on the application proceed in
accordance with the provisions of the Act. The Court wunder
this section is the court of the Special Judge which passed
the decree. In the present case, it is indisputable that it
is a decree relating to secured debt, and the nortgaged
property consists of an estate which has been acquired under
the provisions of the U P. Zami ndari Abolition and Land
Ref orns Act, 1950.
The respondents applied under section 4 of the 1952 Act as
it stood prior to its amendnent by Act 20 of 1962 on 24/25
August, 1955 in the court of the Special Judge, first-grade,
Kheri . The Speci al Judge hel d that the decree against the
respondents was not one which could be said to be against
the nortgaged property charged under the decree. The
respondents al so | ost before the Hi gh Court under the order
dat ed 27 Novenber, =~ 1962. The respondents nade an
application for review of the judgnment of the Hi gh Court
dated 27 Novenber, 1962.
(1) 1962 A L. J. R 88
437
The effect of the amendnent of the 1952 Act is enbodied in
section 2 of the Anendnent Act, 1962 which is as follows
"The U. P. Zanmi ndars’ Debt Reduction Act, 1952
shall as to the date of this enforcenent have
ef fect subject to the anmendnents nade by this
Act as if this Act had been in force on al
mat eri al dat es:
Provided that nothing in this section shal
apply to a debt which has been discharged
prior to the date of enactnent of this Act".
The Amendnent Act therefore provided that the
amendment took effect as if the Anendrment Act
had been in force on all material dates. The
ef fect of such a deening clause was stated by
this Court in State of Bonbay v. Pandurang
Vi nayak Chaphal kar & Os. (1) as follows:
"When a statute enacts that sonmething shall be
deemed to have been done, which in~ fact and
truth was not done, the court is entitled to
ascertain for what purposes and between /what
per sons the statutory fiction is to be
resorted to and full effect nmust be'given to
the statutory fiction and it should be carried
to its logical conclusion".
The statutory fiction was introduced to give full effect to
section 4 of the 1952 Act by conferring on the debtors -and
creditors the right to apply to the court for calculation
and reduction of debt. It was realised that courts always
passed sinple decrees. It was noticed that nortgaged
property was not and coul d not be charged under the decree.
It was therefore appreciated that unless the words "charged
under the decree" were deleted the section could never give
any relief to any | andl ord whose estate had been acquired.
This Court in the Bonbay case referred to the observations
of This Court in the Bonbay case referred to the
observations of This Court in the Bonbay case referred to
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the observations of Lord Asquith in East End Dwellings Co.
Ltd. v. Finsbury Borough Council ('that "If you are bidden
to treat an imaginary state of affairs as real, you nust
surely, unless prohibited fromdoing so, also inmagine as
real to consequences and incidents which, if the putative
state of affairs had in fact existed, nust inevitably have
flowed fromor acconpanied it........ The statute says that
you nust imagine a certain state of affairs; it does not say
that having done so, you nmust cause or permt your
i mgination to boggle when it cones to the inevitable
corollaries of that state of affairs". These observations
indicate that the words "charged under the decree” in
section 4(2) of the 1952 Act were never there with the

(2) [1952] A.C 109

(1) [1953] S.C.R 773,778

438

i nevitabl e consequence that the only statutory requirenent
is whether the nortgaged property consists of estate which
has been acquired under the provisions of the U P
Zam ndari' Abolition and Land Reforns Act, 1950.

On 27 Novenber, 1962 whenthe matter was heard by the High
Court, this anmendnment did not conme into the statute book
That is why the judgnent debtor made an application to bring
it to the notice of ‘the Hi gh Court that the | aw was that the
words " charged /under the decree" were always deened to
have been deleted and this | aw was effective fromthe date
of coming into force of the 1952 Act on 25 May, 1953. The
H gh Court by a majority opinion was of the view that the
j udgrment debtors should be givenrelief. Under Oder 47 of
the Code of Cvil Procedure the principles of review are
defined by the Code and the words " any other sufficient
reason" in Oder 47 of the Code would rmean a reason
sufficient on grounds anal ogous to those specified inmre-
diately previously in that order. ~ The grounds for review
are discovery of new matters orevidence which, after the
exerci se of due diligence, was not w thin his know edge or
could not be produced by himat the tinme when the decree was
passed or order made, or the review is asked for on account
of some mistake or error apparent on the face of ‘the record.
In Rajah Kotagiri Venkata Subbama Rao v. Rajah Vellank
Venkatrama Rao (1) Lord Davey at page 205 of the Report said
that "the section does not authorise the review of a decree
which was right when it was made on the ground of the
happening of sonme subsequent event". Counsel ~for the
appel l ant submitted that when the H gh Court decided the
matter, the H gh Court applied the law as it stood and a
subsequent change of |aw could not be a ground for review
The appellant’s contention is not acceptable in the present

case for two principal reasons; first, it is not a
subsequent law. It is the law which, all along was /there
from 1952. The deeming provision is fully effective and

operative as from 25 May, 1953 when the 1952 Act cane into
force. The result is that the Court is to apply the '|Iega

provision as it always stood. It would, therefore, be error
on the face of the record. The error would be that the |aw
that was applied was not the law which is applicable.
Secondly, section 4 of the 1,952 Act confers power on the
court to apply the Ilaw notw thstanding any provi si on

contained in the Code of Civil Procedure. Therefore the
application though intituled an application for review was
not be so. The substance and not the form of t he
application will be decisive.

The respondents could not have applied to the Special Judge
at Kheri after the decision of the H gh Court on 27
Noverber, 1962 to apply the law as it stood to the facts and
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ci rcunst ances of
(1) 27 1. A 197.

439

of the case. The appeal fromthe order of the Specia
Judge. | Kheri was heard by the Hi gh Court and, therefore,
the respondents rightly applied to the H gh Court. It

appears fromthe record of the case that when the matter was
heard before the High Court the respondents’ counsel brought
to the notice of the H gh Court that the Act was going to be
amended and awaited assent of the President. In the present
case, it 1is a preem nent consideration to be kept in the
forefront that the 1952 Act was anmended to confer benefit on
j udgrment debtors of the type of the respondents. This is a
special legislation conferring rights and reliefs within a
specially created jurisdiction. The decree is treated |ike
a decree of the Civil Court. The execution of the decree is
not wthin the province of the provisions of the Code of
Cvil Procedure: There are special Acts for execution of
decrees of the type in the present appeal. The Specia
Courts have been given power to grant renedies or reliefs to
the judgnent debtor as well as the decree-holder. Section 4
of the 1952 Act conferred right to apply to the court
notwi t hst andi ng any provi sion contained in the Code of Cvi
Pr ocedure. The Hi gh Court was, therefore, right in naking
the order as a court could have nade at the date on which
the appeal was heard.

For these reasons the appeal fails and is dism ssed. Each
party will pay and bear their own costs.
V.P. S

Appeal dism ssed.
440




