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ACT:
Wit of habeas  corpus, issuance  of-Conservation of

Forei gn Exchange and Prevention of Shuggling Activities Act,
1974, Section 3-Concept of grounds of detention explained-
Filing of counter-affidavit by an officer who authenticated
the detention order passed by the Home M ni'ster and issued
The sane under the rules of hbusiness is perfectly valid-
Introductory facts or history of the case inthe grounds of
detention cannot be considered as irrelevant-Delay ' of 17
days excluding the tine taken for conmunication in transit
inthe overall facts of the case is not so unreasonabl e as
to amount to an infraction of the constitutional inperatives
in Article 22(5) of the Constitution.

HEADNOTE

Lallu Jogi Patel was detained on January 31, 1980 by an
order of detention dated January 30, 1980 passed by the
M nister of Hone Affairs, GQujarat State under Section 3(1)
of the Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974 and issued by the second
respondent a Deputy Secretary of Governnent of Gujarat, Home
Department. The order was expressed in the nane of the
Governor of Gujarat. On the sane date, the . grounds of
detention were served on the detenu. The detenu prayed for
copies of the statements and docunents relied upon in the
grounds of detention on February 15, 1980. On February 1,
1980 the detenu’s Advocate sought permssion for an
interviewwith the detenu to seek instructions from himfor
drafting his representation. On February 20, 1980 the State
CGovernment inforned the Advocate that his request for
interview with the detenu had been granted. After consulting
the Collector of Customs, the Hone Departnent al so, supplied
to the detenu the docunments running into 461 pages on March
7, 1980 which were actually received by the detenu on March
11, 1980. that is after a delay of 17 days, excluding the
time taken in transit etc.

Di smissing the petition, the Court

AN

HELD: (1) In view of the fact that the origina
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detention order was, in fact, passed by the Hone Mnister
agai nst whom no personal nala fides are alleged and the said
order was authenticated and issued under the Rules of
Busi ness by the Deputy Secretary, Hone Departnment (Special),
the latter’s swearing the counter-affidavit in the case is
valid. [360 F-G

(2) The introductory facts or history of the case
i ncorporated in the grounds of detention cannot be
consi dered as irrelevant matters which went into the
consi deration of the detention order. [360G H

(3) A denocratic Constitution is not to be interpreted
merely from a |exicographer’s angle but with a realisation
that it is an enbodinent of the living thoughts and
aspirations of a free people. The concept of "grounds" used
in the context of detention in Article 22(5) of the
Constitution and in sub-

354
section (3) of Section 3 of COFEPCSA, therefore, has to
receive an interpretation which will keep it nmeaningfully in

tune with —a contenporary notions of |iberty and fundanenta
freedoms guaranteed in Article 19(1), 21 and 22 of the
Constitution. [361 A-C]

(4) In KhudiramDas v. West Bengal the Supreme Court
held that the constitutional inperatives enacted in Article
22(5) are two-fold: (i) The detaining authority nust, as
soon as nay be, that is, as soon as practicable after. the
detention, comunicate to the detenu the grounds on which
the order has been 'nade; (ii) the detaining authority mnust
afford the detenu the earliest  opportunity 'of naking a
representati on against the detention order-and that these
two are the barest m nimum safeguards whi ch nmust be observed
before an executive authority can preventively ‘detain a
person; the grounds under Article 22(5) nean all the basic
facts and materials on which the order of detention is
based, therefore, all the basic facts and materials which
influenced the detaining authority  in making the order of
detention nmust be conmunicated to the detenue. [361 /D @

(5) Wiile the expression "grounds" in Article 22(5),
and for that matter, in Section 3(3) of the COFEPCSA,
i ncl udes not only conclusions of fact  but —also all the
"basic facts" on which those conclusions are founded, they
are different fromsubsidiary facts or further particulars
or the basic facts. The distinction between "basic facts"
which are essential factual constituents of the "grounds"
and their further particulars or subsidiary details is
important. While the "basic facts" being ‘integral part of
the "grounds" rmust, according to Section 3(3) of COFEPCSA
"be comunicated to the detenu, as soon as may be, after the
detention, ordinarily not later than five days, and in
exceptional circunstances and for reasons to be recorded in
witing, not later than 15 days fromthe date of detention",
further particulars of those grounds, in conmpliance with the
second constitutional inperative spelled out from Article
22(5) in Khudi Ramis case, are required to be comunicated
to the detenu. as soon as nmay be practicable, wth
reasonabl e expedition. It follows, that it in a case the so-
cal l ed "grounds of detention" comunicated to the detenu
lack the basic or primary facts on which the conclusions of
fact stated therein are founded, and this deficiency is not
made good and comunicated to the detenue within the period
specified in Section 3(3), the omssion will be fatal to the
validity of the detention. If, however, the grounds
comuni cated are el aborate and contain all the "basic facts"
but are not conprehensive enough to cover all the details or
particulars of the "basic facts", such particulars also,
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nust be supplied to the detenu, if asked for by him wth
reasonabl e expedition, wthin a reasonable tine. Wat is
"reasonable tine conformng wth reasonable expedition",
required for the supply of such details or further
particulars, is a question of fact depending upon the facts
and circunstances of the particul ar case. In the
circunstances of a given case, if the tine taken for supply
of such additional particulars, exceeds narginally, the
maxi mum fixed by the statute for conmunication of the
grounds it nmay still be regarded "reasonable", while in the
tacts of another case, even a delay which does not exceed 15
days, may be unjustified, and ampbunt to an infraction of the
second constitutional inperative pointed out in Khudi Ram's
case. [362 CH, 363 A

In the instant case there is no breach of the first
constitutional inperative enbodied in Article 22(5). The
grounds supplied to the detenu were elaborate and full and

contained all the "basic facts" although they did not set
out all the details or particulars of those "basic facts"
relied uponor referred to therein. [363 A-B]

355

(6) In the totality of the circunmstances of the present
case, the period of 17 days taken in considering the supply
of the copies was ‘not an unreasonably |long period which
could anbunt to a’ denial of the detenu's right to make an
ef fective representation and, therefore, infraction of the
constitutional inperatives in Article 22(5) of t he
Constitution. Firstly, the detenu was indul ging in smuggling
out silver fromlndia and exporting it to the Gulf countries
ina bigwy and the smuggling activity attributed to the
detenu had i nt ernational ram fications resulting in
consultation with several authorities supervising the
Custons. The Covernment had to consult the Collector of
Custons and even summon and discuss in_a high level meeting
before ordering the supply of the copies. Secondly, the
docunents and statenents of whichthe copies were sought
covered nore than 461 pages. Preparation of such/ a bul ky
record could be tinme consunming if the aid of sonme appliance
like the Zerox machine were not available to prepare the
copi es by nmechani cal process. Thirdly, in spite of the grant
of the request of the detenu’s lawer to interview the
former and the supply of the copies the detenu did not make
any representation to the detaining authority or for the
consideration of the Advisory Board which is a relevant
circunstance to be taken into account ~for ~determ ning
whether the delay in supplying the copies has, in fact,
prejudi ced the detenu’'s right to make a speedy and effective
representation. [363 CE H 364 A-D(

Khudi Ramv. State of West Bengal, [1975] 2 S.C R/ 832,
Golamv. The State of Wst Bengal, WP. 270 of 1974 dated
12-9-74; Prabhu Dayal Deorah etc. v. District Mgistrate.
Kantrup & Os., A l.R 1974 S.C. 183. referred to.

JUDGVMVENT:

ORI G NAL JURI SDICTION: Wit Petition No. 449 of 1980.

(Under Article 32 of the Constitution)

Soli J. Sorabjee, MG Karmali, Vineet Kumar and Miku
Mudgal for the Petitioner

J.L. Nain and M N Shroff for the Respondent.

The Judgrment of the Court Was delivered by,

SARKARI A, J.-This is a petition under Article 32 of the
Constitution for the issuance of a wit of habeas corpus.

On January, 31, 1980, an order of detention, dated
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January 30, 1980 under Section 3 (1) of the Conservation of
For ei gn Exchange and Prevention of Snuggling Activities Act,
1974 (for short, called the COFEPCSA), issued by the second
respondent, Shri P.M  Shah, Deputy Secretary to the
CGovernment of Qujarat, Home Departnent, was served on Lallu
Jogi Patel (hereinafter referred to as the 'detenu’). The
Order was expressed in the nane of the Governor of QCujarat.
On the sanme date (January 31, 1980), the grounds of
detention were served on the detenu

356

The grounds of detention served on the detenu are very
el aborate and detailed. They also contain the introductory
background including the history of the detenu. It is stated
herein that the detenu was previously detained by an order
dated Septenber 1974 of the Governnment of India, wunder
Section 3 of the Miintenance of Internal Security Act
(MSA). On the repeal of MSA and the conmencenment of
COFEPCSA, ‘a fresh order, dated Decenber 19, 1974, under the
COFEPCSA, 'was served on the detenu

The 'detenu’s wit petition for a wit of habeas corpus
was di smssed by the H gh Court of Gujarat on May 6, 1976 in
view of the Presidential Oder, dated June 27, 1975, nade
under Article 359(1) of the Constitution which had suspended
the rights under Articles 14, 21 and 22 of the Constitution
The detenu was, however, released on March 21, 1977. As
stated in the '"grounds’, his activities were kept under
surveillance by the Custons Departnent. In- or about July
1979, the detenu attenpted to snmuggle gold, but he was not
successful. Calls booked by the detenu to various tel ephone
nunbers of ot her suspected smuggl ers were, however,
det ect ed.

On Novenber 21, 1979, the detenuhatched a conspiracy
with one Umar Bakshi to smuggle wrist-watches and silver out
of the country to Dubai: In pursuance of that conspiracy, on
Cctober 9, 1979, the detenu and the said Urar Baksh
smuggl ed about 45 slabs of silver-in the vessel "Saraswati
Prasad" registered in the nane of 'Ravia Kal an of Daman.

On Novenber 30, 1979, 23 slabs of silver weighing, in
aggregate, 692.527 kgs. valued at Rs. 15,65,111, were seized
by the officers of the Collectorate of Central Excise and
Custonms from a truck which was intercepted near village
Pi podara. The occupants of the notor-truck disclosed their
identities as (1) Kailashchandra Shantilal Jain. (2) Mhned
Hussain Hanif Mhned Pathan, the driver and (3)  Babukhan
I stiyarkhan Ahmed Pathan, the cleaner. all of Udaipur. The
statenments of these persons recorded under —Section 108 of
the Customs Act and the other circunstantial evidence
collected, revealed that the detenu was engineering the
whol e process of attenpting to snuggle the silver ~out of
India in conspiracy with Urar Bakshi and others. In para 35
of the 'grounds’, it is mentioned:

"The detaining aut hority, viz., t he State

CGovernment considered it against the public interest to

di scl ose the sources of the intelligence referred.in

par agraphs 3. 4. 6 and 30 and
357

further considered it against public interest to

di scl ose  further facts cont ai ned in vari ous

intelligence reports referred to in the aforesaid

par agraphs 3, 4, 6 and 30."

On February 15, 1980, the detenu sent a letter. through
the Superintendent Jail, requesting for the supply of copies
of statements and docunents relied upon in the grounds of
detenti on.

According to the counter filed by Shri Shah, Deputy
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Secretary to Government of Qujarat, this letter was received
by the State Governnent on February 18, 1980. The State
Covernment then on February 22, addressed a letter to the
Sponsoring Authority (Collector of Custonms. Ahnedabad,
enqui ri ng whether furnishing copies of documents would not
prejudice public interest.

On February 25, 1980, the Collector wote back to the
State Governnent that it was not necessary to supply the
copies of the statenents and docunments asked for by the
detenu, "as the grounds of detention served on him were
quite elaborate to enable the detenu to make effective
representation”. The Collector sent copies of the required
statenents to the State Government and the latter received
the same on February 29, 1980.

On  March 4, 1980, the second respondent (Deputy
Secretary, Home Departnent) arranged personal discussion
with the Collector to solicit-his considered view As a
result, on March'5, 1980, the Collector sent a letter to the
State Governnent, stating that he had no objection to
furnish the detenu with rel evant docunents.

As per letter, dated March 7, 1980, the Section Oficer
of the Hone Departnent ~sent the rel evant docunents running
into 461 pages, to the detenu through the Superintendent,
District Prison, Rajkot, by registered acknow edgenent due.
The said docunents were received by the detenu on March 11
1980 at Rajkot. Thus, after excluding the tine taken in
transit, there was a delay of 17 days-in furnishing copies
to the detenu.

Earlier, on February 1, 1980, Shri P.K. Nair, Advocate
had addressed a letter to the Chief Mnister of Cujarat
asking for pernmission for aninterview wth the detenu to
seek instructions fromhimfor drafting his representation
On February 12, 1980, the Secretary to Chief Mnister wote
inreply to the Advocate, that his request for having an
interview wth the detenu was being |ooked into by
Government with the Hone Departnent. This letter  of the
Advocate, according to the counter-affidavit filed by Shri
Shah, was received by himon February 30, 1980 through the
Chief Mnister’s
358
Secretariat. On February 20, 1980, the State -Covernment
infornmed the Advocate that his request for interviewwth
the detenu had been granted.

M. Soli Sorabji, appearing for the petitioner
chal l enges the validity of the detention of-these grounds:

(1) There has been inpermssible delay in furnishing
copies of the documents and statements relied upon in the
grounds of detention

(2) There was unreasonable delay of about 20 days in
granting interview to the detenu with his |awer, 'as a
result of which the statutory right of the detenu under rule
14 (xii) of the Gujarat Condition of Detention (COFEPCSA)
Order 1975 has been rendered neaningless. The conbined
effect of these undue delays (Nos. 1 and 2) is that the
detenu has been denied his constitutional right to  be
afforded the earliest opportunity of making an effective
representation against his detention, and thus there has
been a violation of Articles 21 and 22 (5) of the
Consti tution.

In support of Nos. (1) and (2), the | earned counsel has
referred to Khudi Ram Das; Jayanarayan Sukul v. State of
West  Bengal ; Madhav Hayawadanr ao Hoskot v. State of
Mahar ashtra and Rancthandra A. Kamat v. Union of India & Os.

(3) The counter-affidavit filed in response to the rule
nisi issued by this Court, has not been affirned by the
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detaining authority, but by another officer, on the basis of
i nformation derived fromthe record, only.

(4) Irrel evant matter has been t aken into
consi derati on.

In reply to these contentions, M. Nain, appearing for
the respondent-State has urged these points:

(a) (i) The 'grounds of detention’ which were served on
the detenu simultaneously with the order of detention, were
el aborate and full and had apprised the detenu of all the
i nformati on necessary for naking an effective representation
against his detention. "Grounds of detention", as held by
this Court in State of Bombay v. Atma Ram Sridhar Vaidya, in
Article 22 (5) means only '’ conclusions of facts’ and not al
the evidence or factual details considered by the
359
detaining authority in passing the inmpugned order. What
Article 22 (5) obligates is that the 'grounds of detention’
shoul d be comunicated to the detenu at the earliest. This
constitutional obligation was fully discharged when the
el aborat e grounds  of detention containing the substance of
all the material facts, were served on the detenu

(ii) I'n these circunstances, the detenu had no further
constitutional right to be supplied with the details and
sources of the information on which the order of detention
was passed. Reference has also been nade to Vakil Singh v.
State of Janmu & Kashmir.

(b) The detenu as is apparent from the grounds of
detention is engaged in snuggling activity ‘in a big way,
havi ng international ram fications. Investigations were
going on to wunravel the entire gang of internationa
smugglers in |l eague with the detenu. The detaining authority
had, therefore, to consider as to whether the disclosure of
this information asked for by the detenu, at that stage,
woul d not be detrinental to public interest, and | if so,
whether it would be in the public interest to invoke Article
22 (6) of the Constitution to w thhold the copies asked for
by the detenu, for sone tine. For this inportant purpose
consultation with the Collector who was supervising the
i nvestigations, was necessary. The documents of which the
copies were asked for, also run into several -hundred pages.
If these inter-departmental consultations, preparation and
despatch of the copies took 17 days, in —a case where the
detenu has been indulging in smuggling activity of this
magni tude, the delay in supplying the copies was neither
i nordi nate, nor unreasonable. Reference has been made to the
counter-affidavit filed on behalf of respondents 1 and 2.

(c) The period of delay in allowing the “detenu to
interview his |awer, was of no consequence. First, Article
22 in terns, denies to the detenu the right to consult a
| awer or to be defended by a counsel of his choice, This
concessi on, has, however, been conceded by the State
CGovernment under rule 14 (xii), and there also, it is not an
i ndefeasible right as it is contingent wupon the grant of
perm ssion by the State Government. There is a distinction
between a constitutional right and a defeasible statutory
right. Delay in grant of the interviewwith the lawer in no
way affects the constitutional right of the detenu to make a
representation. Secondly, no witten request for supply of
copi es of the documents, prior to February 18, 1980 had been
received from the detenu and the |awer’s request for
interview with the detenu was granted on
360
February 20, 1980. The tine taken for considering the
| awer’s request for interview cannot be conbined with or
added to the period taken for supply of the copies.
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(d) Lastly, the delay in supply of <copies or in
granting the interviewwith the lawer did not in any way
prejudi ce the detenu. The copies were denanded and the
interviewwith the | awyer were sought, professing that these
were required for the purpose of making an effective
representation. But this professed purpose was nerely a
pretence because the copies were neither necessary, nor
intended to be used for any such purpose. Despite the grant
of these twin requests and the despatch of the copies on
March 7 and their receipt on Mrch 17, the detenu never
filed any representation, although the Advisory Board was to
nmeet shortly thereafter on March 24, 1980. |Instead, he
rushed to this Court and filed the wit-petition on March
17, 1980. This conduct of the detenu is not naking any
representation, despite opportunity, shows that no prejudice
has been caused to himnerely by the fact that the copies
were despatched to him after ~ 17 days of receiving his
request.

(e) Under the statute even "grounds" of detention can
be conmmunicated to the detenu, in exceptional cases within
15 days of the detention. If the ~"grounds" conmunicated
within the prescribed period are elaborate then supply of
further particular is only tw days after the expiry of the
fifteen days peri'od prescribed for . communicating the
"grounds" in exceptional cases. cannot be said to be
unr easonabl y bel at ed.

Contentions 3 and 4 canvassed by Shri Sorabji need not
detain us. Shri Nain has produced for the ‘perusal of the
Court the original official record from which it is clear
that the detention order was passed by the Hone Mnister. It
was aut henticated and issued under the Rules of Business by
Shri P.M  Shah, Deputy Secretary. Home Departnent (Special)
who has sworn the counter-affidavit in this case. No
personal mala fides are alleged against the Mnister. It
was, therefore. not necessary for the Mnister to file the
counter hinmself. Contention 3 is, therefore, overrul ed.

What the |earned counsel characterises as "irrel evant"
matter incorporated in the grounds of detention are really
introductory facts or history of the case. W, therefore,
negative contention 4, also.

I ndeed, the nmain arguments of the |earned counsel are
Nos. (1) and (2) that there has been unreasonabl e delay in
suppl ying the
361
copies of the material documents and statenents relied upon
or referred to in the grounds of detention. To appreciate
these contentions, it is necessary to have a clear idea of
the inport and scope of the expression ’grounds’ used in the
context of 'detention” in Article 22 (5) of the Constitution
and in sub-section (3) of Section 3 of COFEPCSA. A
denocratic constitution is not to be interpreted merely from
a |l exi cographer’s angle but with the realisation that it is
an- enbodi rent of the 1living thoughts and aspirations of a
free people. "A constitution" said Benjam n Cardozo, "states
or ought to state not rules for the passing hour, but

principles for an expandi ng future". The concept of
"grounds", therefore, has to receive an interpretation which
will keep it meaningfully in tune wth the contenporary
notions of liberty and fundamental freedom guaranteed in
Articles 19 (1), 21 and 22 of the Constitution. It is not
necessary to notice all the nunmerous cases in which this

expression in the context of Article 22 (5) has cone up for
consideration. It wll suffice to nake a brief reference to
a few of them which are in point. In Golamv. The State of
West Bengal, this Court held that in the context of Article
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22 (5) "grounds’ does not nerely nmean a recital or
reproduction of a ground of satisfaction of the authority in
the | anguage of Section 3 of the Act; nor is its connotation
restricted to a bare statenent of conclusions of fact. It
means something nore. That ’'sonething’” is the factua
constituent of the ’'grounds’ on which the subjective
satisfaction of the authority is based. This decision was
approved by a larger Bench in Khudaram Das v. Wst Bengal
i bid, wherein Bhagwati, J. speaking for the Court, said:
"The constitutional inperatives enacted in Article 22 (5)
are two-fold: (i) the detaining authority must, as soon as
may be, that is, as soon as practicable after the detention
conmuni cate to the detenu the grounds on which the order has
been nade; and (ii) the detaining authority nust afford the
detenu the earliest opportunity of making a representation
agai nst the detention order. . These are the barest m ninmm
saf eguards which nust ~be observed before an executive
aut hority  can preventively detain a person". It was
expl ai ned 't hat” ' grounds’ under  Article 22 (S) nmean all the
basic facts and materials on which the order of detention is
based, therefore, all the basic facts and materials which
i nfluenced the detaining authority in making the order of
detention, rmust be communicated to the detenu. It was
further clarified that such "basic facts and materials"
woul d be different from "other particulars" spoken of in
sub-section (3) of Section 3 of MI.S. A
362

Earlier, in ‘Prabhu Dayal Deorah etc.  v. District
Magi strate, Kanrup & Ors., Mathew, J., speaking for the
maj ority, elucidated the position, thus:

"The detenu has a right under Article 22 (5) of
the Constitution to be af f orded t he earl i est
opportunity of nmaking a representation against the
order of detention. That constitutional right includes
within its conpass the right to be furnished wth
adequate particulars of the grounds of detention

order."
From these decisions it is clear that while the
expression "grounds" in Article 22 (IS), and for that

matter, in Section 3 (3) of the COFEPOSA, includes not only
concl usions of fact but also all tho "basic facts” on which
those conclusions are founded, they are different from
subsidiary facts or further particulars of the basic facts.
The distinction between "basic facts" which are essentia

factual constituents of the "grounds" and their further
particulars or subsidiary details is inportant. While the
"basic facts" being integral part of the "grounds" nust,
according to Section 3 (3) of COFEPCSA "be communi cated to
the detenu, as soon as mmy be, after the detention

ordinarily not later than five days, and in exceptiona

circunstances and for reasons to be recorded in witing, not
later than 15 days fromthe date of detention", further
particulars of those grounds, in conpliance with the second
constitutional inperative spelled out fromArticle 22 (S) in
Khudi Ramis case, are required to be comrunicated to the
detenu, as soon as mmy be practicable, wth reasonable
expedition. It follows, that if in a case the so called
"grounds of detention" comrunicated to the detenu lack the
basic or primary facts on which the conclusions of fact
stated therein are founded, and this deficiency is not nade
good and communicated to the detenu wthin the period
specified in Section 3 (3), the omission will be fatal to
the validity of the detention. If. however, the grounds
comuni cated are el aborate and contain all the "basic facts"
but are not conprehensive enough to cover all the details or
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particulars of the "basic facts", such particulars, also
nust be supplied to the detenu, if asked for by him wth
reasonabl e expedition, wthin a reasonable tine. Wat is
"'reasonable time conforming with reasonable expedition”,
required for the supply of such details or further
particulars, is a question of fact depending upon the facts
and circunstances of the particul ar case. In the
circunstances of a given case, if the tine taken for supply
of suck additional particulars, exceeds marginally, the
maxi mum fixed by the statute for conmunication of the
gr ounds

363

it may still be regarded "reasonable". while in the Pacts of
another A case, even a delay which does not exceed 15 days,
may be wunjustified, and anount to an infraction of the
second constitutional~ inperative pointed out in Khudi Rams
case (Supra).

Inthe instant case, the grounds supplied to the detenu
were el aborate and full and contained all the "basic facts",
al t hough they did not set out all the details or particulars
of those "basic facts" relied upon-or referred to therein
There was thus no breach of the first constitutiona
i nperative enmbodied in Article 22 (5). The short question
therefore, for consideration is: Ws the period of 17 days
(exclusive of the/time taken for comunication in transit)
for the supply of the further, particulars of the basic
facts to the detenu "unreasonable" in-the circunstances of
the case ? In the instant case, several causes contri buted
to this "delay". Firstly, this is a case in which the detenu
was, according to the allegations in the grounds of
detention and the avernents -in the counter affidavit filed
by Shri P. M Shah, Deputy Secretary (Home) to the
Governnment of Gujarat, indulging in snuggling out " silver
fromlindia and exporting it to the gulf countries in a big
way. This silver which was the  subject of this illegal
activity, was of huge val ue. ~The smuggling activity
attributed to the detenu had international ramfications.
The Coll ector of Custons was supervising the investigations
that were going on at several places, in several countries,
to unearth and detect all the persons who were involved in
this large scal e organised snuggling of international
dinmensions. It was, therefore, not unreasonable for the
detaining authority to consult the Collector of Custons as
to the possible detrinmental effect of the supply of -the
copies, at that stage, on the investigations which were

still going on. Such a query fromor consultations wth the
Col l ector was necessary, to enable the detaining authority
to make wup its mnd as to whether or not, it would be

advisable to withhold in the public interest the supply of
the copies asked for by the detenu or any part thereof under
Article 22 (6). Indeed, at-one stage, the Collector wote
back that the supply of the copies, at that stage, would be
detrimental to the investigations which were in progress and
it also mght endanger the safety of the wtnesses —and
informants. The Gover nnent , t herefore, sunmoned t he
Col l ector and discussed the natter at a high |l evel neeting
and then directed the Collector to supply the copies.
Secondly, the docunments or statements of which copies were
sought covered nore than 461 pages. Preparation of such a
bul ky record could be tinme consunmng, if the aid of some
appliance like the ZEROX machine were not available to
prepare the copies by nmechanical process.
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The third reason for delay-which is in the nature of
and expl anation-given by the respondent is that it has not
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caused any prejudice to the right of the detenu 'to nmake an
ef fective representation, since the grounds of detention
comuni cated to himwere elaborate and full. Indeed, in the
counter-affidavit an alter native stand taken by the
respondent is, that the detaining authority was not under
any constitutional or statutory obligation to supply copies
of these addi ti onal material s because the grounds
comuni cated to the detenu were elaborate. Shri Nain has
also tried to support this reasoning.

In view of the Iaw enunciated in Khudi Ranis case,
ibid, this stand taken by the respondent is utterly
unsust ai nabl e.

Be that as it may, in the totality of the circunstances
of this present case we do not think that the period of
about 17 days taken in- considering the supply of the copies
was an unreasonably long period which could ambunt to a
deni al  of the detenu's right to make an effective
representation. In consi dering the r easonabl eness or
ot herwise of the tine taken in supplying the copies, the
ci rcunst ance that the grounds of det ention al r eady
conmuni cated to the detenu were very elaborate and full is
not altogether irrelevant. The copies were despatched to the
detenu by regi stered post on March 7, 1980 and were received
by him on March 11, 1980 at Raj kot. The Advi sory Board was
schedul ed to neet shortly thereafter on March 24, 1980. The
detenu was also allowed by an order, dated February 20,
1980, to be interviewed by his 1awer.. A though the
CGovernment took nore than two weeks to consider the | awer’s
request to interviewthe detenu, the fact remamins that this
perm ssion was granted only two days after the despatch of
the detenu’s application for obtaining copies of the
addi ti onal docunents or naterials. In spite of the grant of
the detenu’s |awyer’'s request for intervieww th his client
and the supply of the copies, the detenu did not make any
representation to the detaining authority or for the
consi deration of the Advisory Board. This is also a relevant
circunstance to be taken into’ account for determning
whet her the delay in supplying the copies, has, in fact,
prejudi ced the detenu's right to make a speedy and effective
representation.

According to the petitioner his lawer by -a letter,
dated February 1, 1980, sought an interviewto enable himto
draft his representation. But no application for obtaining
copies of the material docunents had been nade by the detenu

till February 15118, 1980, when it was put in-a course of
comuni cation to the
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Governnment, while permission for interviewwth the | awer
was granted on the 20th February.

In short, on a consideration of all the circunstance of
this particulars case, we are of opinion that the delay of
17 days in question, was not so unreasonable as to anpbunt to
an infraction of the constitutional inperatives in Article
22 (5) of the Constitution.

These, then, are the reasons in support of our order
dated May 9, 1980 by which we dism ssed the wit petition
S.R Petition dism ssed.
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