http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 8
PETI TI ONER
RAMACHANDER SHI V. NARAYAN
Vs.
RESPONDENT:

COW SSI ONER OF | NCOVE TAX, ANDHRA PRADESH, HYDERABAD
DATE OF JUDGVENTO04/ 11/1977

BENCH
UNTWALI A, N. L.
BENCH
UNTWALI A, N. L.
DESAI, D. A

Cl TATI ON
1978 AR 278

ACT:

Allowable |oss-Loss of  property or noney by theft or
dacoity, whether a trading loss and if perm ssible deduction
in conputation of hi's net income-Income-Tax Act, 1922, sec.
10(2) (xv)=s. 37 of /I ncone Tax Act, 1961

HEADNOTE

The appellant, assessee is aregistered firm carrying on
business in gold, silver and gunnies at -~ Raj ahmundry. It
al so derives inconme from investnent in Gover nnent

securities. The assessee, during the assessnment year 1964-
65 corresponding to accounting year ended on COctober 16,
1963 returned. a loss of Rs. 5008/- fromthe business. The
said figure was arrived at after claimng a loss  of Rs.
30,000/° on account of theft. The assessee had borrowed a
sum of Rs. 50,0001- from sone creditor The nobney was brought
in cash by its enployee. Qut of the said sum of Rs.
50, 0001- which was neant for purchase of CGover nirent
securities, a sum of Rs. 30,000/-- was |ost by theft
conmmitted by a stranger. The assessee, therefore, clainmed
the sum of Rs. 30,000/- lost by theft as a pernissible
deduction in conputation of his net inconme on the ground
that it was a trading loss. The Incone Tax O ficer rejected
the claimtreating, the | oss as being either of idle noney
or a capital loss and holding that it was not incidental to
the business of the assessee. An appeal before the |ncone
Tax Appel | ate Commi ssioner failed; but in further appeal the
Tribunal held that the | oss was all owabl e being incidenta
to the carrying on the business of the assessee. Oh a
reference made at the instance of the Conm ssioner of |ncone
Tax, the Hi gh Court of Andhra Pradesh answered it in favour
of Revenue and agai nst the assessee.

Al'l ow ng the appeal by special |eave. the Court.

HELD : (1) The line of distinction as to whether a
particular loss is a trading loss or a capital loss is very
subtle and thin. In terns no specific. provisionis to be

found in either of the two Acts (Income Tax Act of 1922 or
1961) for allowi ng deduction of a trading |loss of cash by
theft. A trading loss not being a capital |oss has got to
be taken into account while arriving at the true figures of
the assessee’s inconme in the comercial sense. [803 in 804

(2) The list of perm ssible deduction in either of the two
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Acts is not exhaustive. The relevant words, in s. 10(2)(xv)
of the 1922 Act corresponding to s. 37 of the 1961 Act
nanmely, "any expenditure.......... not being in the nature
of capital expenditure, or personal expenses of the assessee
| aid out or expended wholly and exclusively for the purpose
of such business...... has not been able to take within its
anbit | oss of property or noney by theft or dacoity as it is
not an expenditure which has an el enment of volition, but the
forced loss. Such a loss is a trading loss in the
conmer ci al sense and has got to be takeninto account

for ascertainnent of true taxable profit,,,,. [804 C E

Badri dasDaga v. Comm ssioner of Inconme-Tax, 34 I.T.R 10
and Comm ssioner oflncone-tax U P. v. Nainital Bank Ltd. 55
I.T.R 707, followed.

Mot i pur Sugar Factory Ltd. v. Comm ssioner of |ncone-Tax,
Bihar & Orissa 28 |.T.R 128, approved.

Charl es Moor e & Co.~ (WA Ply. Ltd. V. Feder a
Conmi ssi oner of Taxation (1956-57) Commonweal th Law Reports
344 and Gol d Bank Services Ltd. v. Conm ssioner of Inland
Revenue  '(1961) New Zeal and Law Reports, 467, quoted wth
approval .

802

(3)If there is a direct and proxi mate nexus between the
busi ness operation, ‘and the loss or it is incidental to it,
then the loss is deductible, as wthout the business
operation and doing all that is incidental to it, no profit
can be earned. It is in that sense that froma commercia
standard such a loss is considered to be a trading one and
becomes deductible fromthe total income although, in terns
neither in the 1922 Act norin the 1961 Act there is a
provision |ike section 51(1) of the Australian Act. [806 G
H

Basantlal Sanwar Prasad v. Conm ssioner of |nconme-Tax 67
I.T.R 380 (Patna); U.P. Vanaspati Agency V. Conmi ssi oner
of I ncone-tax 68 I.T.R 120; Conm ssioner of |Incone Tax U. P
v. Sarya Sugar MIls (P) Ltd. 70 I.T.R 109; Conm ssioner of
| ncome-Tax, Madras v. K. T. M_S. Mhnmood 74 |.T,R | 100;
Comr. of Incone-Tax, MP. v. Ganesh Rice MIIl 77 I'T.R 889
and Chhotulal Ajitsingh v. Commissioner of lncome-Tax,
Raj asthan 89, |I.T.R 178, referred to,

Bansi dhar Onkarmal v. Comm ssioner of lnconme-Tax, Bihar and
Oissa 17 1.T.R 247 '(Oissa ); Ms. Ram Gopal Ram Sarup
v. Conm ssioner of Incone-tax, Punjab 47 1.T.R 611
Comm ssioner of Income Tax, Andhra Pradesh wv. Chakka
Narayana 43 |.T.R 249; Madurai Rajeshwar v. Conm ssioner of
I ncome-tax, Andhra Pradesh, 51 I1.T.R 213 and S. P. S
Ramaswam  Chettiar & Or.s. v. The Comm ssioner of |ncone-
Tax, Madras |.L.R 53, Madras 904, disapproved.

A direct and proxi mate connecti on and nexus must be between
the business operation and the loss. A businessman has to
keep noney either when be gets it as sale proceeds  of the
stock-in-trade or for disbursenment to neet the business
expenses or for purchasing stock-in-trade and if he '|oses
such noney in the ordinary course of business such is a
deductible trading loss. It is inmaterial whether the noney
is a part of the stock-in-trade such as a banki ng conpany or
a noney lender or is directly connected with the other
busi ness. The risk is inherent in the carrying on of the
business and is either directly connected wth it or
incidental to it.

In the instant case, the Hi gh Court took an erroneous View
in giving an answer against the assessee. The |o0ss was,
however, directly connected with business operation and was
incidental to the carrying on of the business of purchase of
CGovernment securities to earn profits. In such a situation
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it was a part of the trading | oss and deductible as such in
arriving at the true profit-, of the assessee. [808 B-C, E-

g

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1611 of
1972,
Appeal by Special Leave fromthe Judgnent and Order dated 4-
3 1974 of the Andhra Pradesh High Court in Case Reference
No. 28 of 1969.
Jitendra Sharma for the Appellant.
K. C. Dua and R N. Sachthey for the Respondent.
The Judgnent of the Court was delivered by
UNTWALIA J.--This is an assesee’s appeal by special |eave
from the decision of the Andhra Pradesh High Court in a
reference made by the Inconme Tax Appellate Tri bunal
Hyder abad Bench under section 256(1) of the Income Tax Act,
1961- hereinafter referred toas the 1961 Act. The question
referred for the opinion of the H gh Court at the instance
of the Revenue was in the follow ng terns
"Whet her, on t he facts and in t he
circunmst ances of the case, the assessee was
entitled  to the all owance of the |oss of Rs.

30, 000 2"
803
The facts of the case as found by the Tribunal are in a
very narrow (,conpass. Their -~ correctness = was nei t her

chal | enged nor could it be ,challenged in the H gh Court on
any | egal grounds, such-as, that the findings were vitiated
as bei ng perverse, wholly unreasonabl e or unsupported by any
evidence. No reference to challenge the correctness of the
facts was either asked for or made. The High Court ' has.
therefore, rightly proceeded to answer the question on the
facts found, by the Tribunal

The assessee is a registered firmcarrying on business in
gold, silver, and gunnies at Rajahnmundry. It also derives
incone from investnent in Governnent securities. The
assessnment year in question is 1964-65. The - correspondi ng
accounting year ended on Cctober 16, 1963. The assessee had
sol d some CGovernment securities and bonds in the years both
precedi ng and succeeding the accounting year concerned in
the present appeal. Incone-tax was |evied on such incone
al so. For the assessnment year 1964-65 it returned a loss of
Rs. 5,008/- fromthe business. The said figure was arrived
at after claimng a |loss of Rs. 30,000/ on account of theft
conmitted by some stranger during the cor respondi ng
accounting period. A sumof Rs. 50,0001- for the purpose of
purchasing Governnent securities was brought in cash to
Raj ahmundry by its enployee. The noney was handed over to
its cashier. \Wen the cashier turned his back to take out
some books, a stranger suddenly arrived at the place of
assessee’ s business and committed the theft of 30,000/-. In
spite of the lodging of a report with the police, no anount
could be, recovered. The assessee clainmed the sum of Rs.
30, 000/ | ost by theft as a pernissible deduction in
conputation of his net incone on the ground that it was a
trading | oss. The Income Tax Oficer rejected the claim
treating the |l oss as being either of idle noney or a capita
|l oss. According to himit was not incidental to the
busi ness of the assessee. Its appeal before the Incone

Tax Appel | ate Commi ssioner failed butthe assessee
succeeded in the further appeal taken to the Tribunal. The
| oss was allowed on the ground that it was incidental to the
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carrying on of the business of the assessee. The
Comm ssioner of |Income Tax asked for a reference which was
nmade on the question ,of |aw above nenti oned.

Many cases of this kind involving al nost identical questions
on facts somewhat similar or varying have cone up for
consi deration before the Courts in England and varyi ng ot her
countries and the various H gh Courts in India. The line of
distinction as to whether a particular loss is a trading
loss or a capital |oss has sonetines been very subtle and
thin resulting in expression of different opinions by the
different Hi gh Courts alnost on identical or simlar facts.
The |leading decision of this Court is. in the case of
Badridas Daga v. Comm'ssioner of Income Tax(1). The
principle decided in that case was reiterated with greater
force, if we may say so with respect, in another decision of
this Court in Comm ssioner of inconme-Tax, U P. v. Nainita
Bank Ltd(2) After the said two decisions nost of the- High
Courts ~have applied, as they were bound to, the principles
enunci ated inthemin favour of the assessees under sinlar
circunstances and facts. But we shall presently show that
the Andhra

(1) 34 1.T.R 10 (2) 55 1.T.R 707

804

Pradesh High Court persisted and has done so even in the
judgnent under appeal in taking ,rather, a narrow view of
the matter and not correctly applying the ratio deci dendi of
Badri das Daga’s and Nainital Bank’s cases,

Under section 10(1) of the Incone Tax Act, 1922-hereinafter
cal l ed the 1922 Act, the assesses was required to pay tax in
respect of the profits or gains of any business carried on
by him. The corresponding provision in the 1961 Act is to
be found in section 28. Sub-section (2) of section 10 of
the 1922 Act prescribed the method for  conputation of
profits or gains after making the all owances enunerated in
the various clauses of that sub-section. The corresponding

section 29 of the 1961 Act says : "The inconme referred to in
section 28 shall be computed (in accordance w'th the
provisions contained in sections 30 to 43-A." In ‘terns no

specific provision is to be found in either of the two Acts
for allowi ng deduction of a trading loss of the kind we are
concerned with in this case. But it has been

uninformally laid down that a trading |oss not being a
capital loss has got to be taken into account while arriving
at the true figures of the assessee’'s incone in the
conmerci al sense. The Iist of permssible deductions in
either of the Acts is not exhaustive. W may just refer to
section 10(2) (xv) of the 1922 Act corresponding to section
37 of the 1961 Act. The relevant words of the said
provi sion nanely "any expenditure not being in the nature of
capital expenditure or personal expenses of the ~assessee
| aid out or expended wholly and exclusively for the . purpose
of such business......... | occurring in either of the two
provisions has not been able to take within its anmbit " |oss
of property or noney by theft or dacoity as it is not _an
expenditure which has an elenent of volition, but a forced
| oss. The cases have laid down that such a loss is a
trading loss in the comrercial sense and has got to be taken
into account for ascertai nnent of true taxable profits.

Now we proceed to refer to sone decisions of the Hi gh Courts
and this Court. W may start with a Patna decision reported
in Mtipur Sugar Factory, Ltd. v. Conm ssioner of |ncone-
Tax, Bihar and Orissa(l). The assesses company carrying on
business in the nmanufacture of sugar and nol asses out of
sugarcane deputed an enployee, in conmpliance wth the
statutory rules, wth cash for distribution to sugarcane
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cultivators at the spot of purchase. The cash was robbed on
the way. The Hi gh Court took the view that the | oss was one
arising out of the business of the assessee and sprang from
the statutory necessity of ,sending noney to vari ous
purchasing centres for distribution and hence was deducti bl e
fromthe assessee’s taxable incone. The stress by the High
Court that sending of nobney to various purchasing centres
sprang from the statutory necessity was not of nmuch
consequence. The nmethod of business operation springing
fromcustom trade usage or practice or otherw semay make
the assessee send cash to or bring cash from other places. The
Pat na, decision has been approved in the decisions of this
Courtin Badridas Daga's and Nainital Banks cases.
(1)28 I.T.R 128.
805
In Badridas Daga's case an agent of the assessee withdrew
fromthe firms bank account |arge sunms of noney and applied
them in satisfaction of his personal debts incurred in
specul ative transactions. A part of it was recovered from
hi m but  t'he bal ance of Rs. 2,00,000/and odd was witten off
at the end of the accounting year as irrecoverable. The
guestion for consideration was whether the amount enbezzl ed
by the assessee’s agent was to be deducted in conputation of
the assessees profits. Venkatarama Tiyar J. delivering the
j udgrment of the Court has said at page 15 of 34 |.T.R
"The result is that when a claimis made for a
deduction for which there is no specific
provision in section 10(2), whether it is
admi ssible or not will depend on whether
havi ng regard to accepted conmercial practice
and trading principles, it'can be said to
arise out of the carrying on of the business

and to be incidentalto it. If ‘that is
est abl i shed, then -the _deduction mnust be
all owed, provided  of course there is no
prohi bition agai nst it, express or
inmplied........

The | ear ned Judge enphasi sed at page 1 6

that the 1loss for which a deduction could be -nade’ under
section 10(1) nust be one that springs directly from the
carrying on of the business and is incidental to it and not
any |loss sustained by the assessee, evenif it has -sone
connection with his business." An exanple of theft commtted
by a thief by breaking overnight the prenises of the noney-
lender and running wth the funds was given to show in
Daga’'s case that it would not be an allowable loss. ~But the
exanpl e was not considered to be quite appellate in the case
of Nainital Bank for taking the opposite view. - The mpjority
opi nion of a special Bench of the Madras H gh Court in S P
S. Ramaswanmi Chettiar & Os. v. The Conm ssioner of | ncome-
Tax, Madras, (1) were nmerely referred in Badri das Daga’'s case
but was di sapproved in Nainital Bank’s case. The facts

of the latter case were that the Bank in the usual course of
i tsbusi ness had to keep cash nmoney in various safes in.its
various branches. At one of its branches the cash anount
of Rs. 1,00,000/ and odd was stolen in a dacoity commtted
at about 7.00 p.m Subba Rao J., as he then was, dismissing
the departnent’s appeal held the loss to be an admssible
deduction chiefly on the ground that it forned part of the
stock-in-trade of a banking conpany. A |l|arge nunber of
authorities were considered including the one in Badridas
Dagds case. A distinction drawn in sone of the cases
between misappropriation of the assessee’s noney by a’
servant or loss to himby reason of cash being robbed from
its servant was held to be of no consequence. In that
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regard referring to the decision of the Madras High Court in
Ramaswam Chettiar’s case it was held that the correctness
of the said decision was shaken when this Court in Badridas
Daga’s Case approved the Patna view in Mtipur Sugar
Factory’s case. The mnority view expressed by
Anant akri shna Ayyar J. was preferred. The decision of the
High Court of Australia in Charles More & Co. (WA ) Pty
Ltd. v. Federal Comm ssioner of Taxation(2) was heavily
relied upon.

(1) I.L.R 53, Mad. 904.

(2) (1955-57) 95 Conmonweal th Law Reports, 344.

806

Ref erence was al so nade to the decision of a learned single
Judge of the New Zeal and Suprene Court in the case of Gold
Bank Services Limted v. Conmi ssioner of Inland Revenu (1)
which had followed the ~Australian decision in Charles
Moor e’ s case. The case of Nainital Bank was held to
be stronger than the two foreign decisions aforesaid. We
may however, point-out the slight distinction between the
I ncome-tax law of Australia and New Zeal and and that of
I ndi a, although basically in principle there
is hardly any difference. In the Australian case the
v. Conmi ssioner of |nland Revenue() which had foll owed the
Austra v. Comm ssi oner of Inland Revenue() whi ch had
followed the Austra v. Conmi ssioner of “Inland Revenue()
whi ch had followed the Austra statutory | anguage of section
51(1) of the Incone Tax and Social ~Services Contribution

assessnment Act 1936-1952 fell for consideration. The

rel evant words of the,said provision were : "l osses
necessarily incurred in-gaining or producing the assessable
income.” In our Acts there is no such express provision

because t he correspondi ng provision used the term
"expenditure’ and not |osses. But the principle decided by
the full Court of the, High Court of Australia (the | highest
Court in the land) is aptly —applicable in India. The
argunent for the Comm ssioner that before the noney was
stolen it had cone hone to the tax-payer so as to form part
of the capital resources was rejected at page 351 on the
ground
...... we are here dealing with a 1oss
incurred in an operation of business concerned
with the regular inflow of revenue, not with a
loss of or concerning part of the ™profit
yielding subject,” the phrase in which Lord
Bl ackburn in United Collieries Ltd. v. _I'nland
Revenue Conmi ssioners-(1930) S.C. 215, at p
220; (1929) 12 Tax as. 1248, at p. 1254
summari sed the characteristics of a business
undertaking or enterprise considered as an
affair of a capital nature."
The | anguage of the New Zeal and statute was nore or-|less the
sane except that it contained the adverb "exclusively".
Haslam J., therefore, stated at page 470 of (1961) New
Zeal and Law Reports : -
"While our section contains the adverb

excl usi vel y", which is absent from its
Austrailan counterpart, | do not think that on
the instant facts this difference in wording
can affect the conclusion. In ny opinion, the

| oss was exclusively incurred in the manner
descri bed, since the risk of precisely such an
event was inherent in the course of the
producti on of assessable incone."
The principle applicable in India is nore or |ess the sane.
If there is a direct and proximate nexus between the
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busi ness operation and the loss or it is incidental to it,
then the loss is deductible, as, wthout the business
operation and doing all that is incidental to it, no profit
can be earned. It is in that sense that froma commercia
standard such a loss is considered to be a trading one and
becomes deductible fromthe total income, although, in terns
neither in the 1922 Act nor in the 1961 Act there is a
provision |ike section 51 (1) of the Australian Act.

There is a veritable roll-call of cases of the various High
Courts in India, nostly under simlar circunstances, taking
the viewon the lines of Daga’s and Nainital Bank’'s cases.
We may just refer to sone of

(1) (1961) New Zeal and Law Reports, 467

807

them |In Basentlal Sanwar Prasad v. Commi ssioner of |ncone-
Tax(1l) the loss of cash in-a burglary comritted at night in
a whol esale cloth shop was held to be all owabl e. In U P.
Vanaspat i Agency V. Conmi ssi oner of I ncome- Tax( 2)
(Al'l ahabad) noney entrusted to an enployee for bei ng
deposited in the Bank but lost in the way by robbery was
held to be, deductible. “To the sane effect is the view
expressed by Al l ahabad Hilgh Court in the case of
Conmi ssi oner of Income-Tax, U. P. v. Sarya Sugar MIlls (P)
Ltd.(3); by the Madras H-gh Court in Conm ssioner of |ncone-
Tax, Madras v. K. T. M S. Mahnood(4); by the Madhya Pradesh
H gh Court in Comm ssioner of Income-Tax MP. v. Ganesh Rice
M11s(5) and the Rajasthan H gh Court in Chottulal Ajitsing
v. Conmi ssioner of Incone_Tax, Rajasthan.(6) The contrary
view expressed in the case of ~Bansidhar = Onkernal V.
Conmi ssi oner of Income-Tax, Bihar and Orissa(7) and in the
Madras full Bench ,case of Chettiar’s is no | onger good | aw.
The ratio of Daga’'s case does not -seem to have been
correctly applied by the Punjab Hi gh Court in Mesars. Ram
CGopal Ram Sarup v. Conmi ssioner of I ncome-Tax, Punjab(8).
Now we proceed to point —out the persistently wrong
application of the law laid down by this Court by the Andhra
Pradesh High Court in two earlier decisions followed in the
deci sion wunder appeal also. They are : Conmi ssioner of
| ncome- Tax, Andhra Pradesh v. Chakka Narayana(9) and ~Maduri
Raj eshwar v. Commi ssioner of |ncone-Tax, Andhra  Pradesh
(10). I n Chakka Narayana’s case (supra) the assessee who
was a dealer in cloth and government securities encashed
government securities worth about Rs. 20,000. He went to
the Madras Railway Station for taking the cash to his place
of business but Ilost the noney on account  of theft
conmitted. The High Court referred to Badridas Daga’'s case
but yet distinguished it and preferred to follow the
maj ority decision of the Full Bench of the Madras H gh Court
in Ramaswam Chettiar’'s case which, as we have already
pointed out, was not approved by this Court in Nainita
Bank’s case. the High Court enunciated the law correctly,
but commtted an error in applying the sane to the facts of

that case when it said : "It could not be posted that it was
absolutely necessary for the assessee to cash the cheque
issued and to carry the nobney on his person. It is only

when it could be posited that it was part of his business to
take noney with himthat it could be said that the | oss was
incidental to his business."W do not approve of this
di stinction. Simlarly the Andhra PradeshH gh
Court took a narrow view in Maduri Rajeshwar’s case also.
There a stranger cane to the assessee’s shop during business
hours and, when the assessee had gone into another room to
tal k on the tel ephone, the stranger renoved the cash box and
di sappear ed. Chandra Reddy C J. who had delivered the
| eading judgnent in the earlier case as also in this case,
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if we may point out with respect, conmtted the sanme mi stake
when he said at page 216

(1) 67 1.T. R 380 (Patna). (6) 89 I.T.R 178

(2) 68. I.T.R 120. (7) 17 I.T.R 247 (Oissa).
(3) 701.T R 109. (8) 47 |1.T.R 61 1.

(4) 74 T.T R 100. (9) 43 I|I.T.R 249.

(5) 77 1.T.R 889. (10) 51 I.T.R 213.

~—~
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"It cannot be postulated that the | oss
sustai ned by the assesee resulting from the
theft committed by the stranger- springs

directly fromhis business or is incidental to
the carrying on of it. The only connection
that could be established in this- case is
that at the tinme theft was conmtted noney was
in the business prenmises and it was during
busi ness hours. There is no other connection
between " the theft of the noney and the busi-
ness of the assessee."
It is to be renenbered that the direct and proxinate
connecti on _and nexus nust be between the busi ness operation
and the loss. It goes wthout saying that a busi nessman has
to keep noney either when he gets it as sal e-proceeds of the
stock-in-trade, or  for disbursement to nmeet the business
expenses or for purchasing stock-in-trade and if he |oses
such noney in the ordinary course of business, the loss is a
deductible trading loss. It is immaterial whether the noney
is a part of the stock-intrade, such as,, ‘of a banking
conpany or a money-lender, or is-directly connected with the
ot her business operations. The risk is inherent in the
carrying on of the business and is either directly connected
with it or incidental to it.
In the judgnment under appeal the Hi gh Court, to our. mnd
has taken the same erroneous view and  given the answer
against the assessee inspite of the, fact that it has
noticed a catena of cases of the various H gh Courts already
alluded to by us also. Distinguishing the preponderance of
the view expressed in the various decisions in favour of the
assessee, the High Court, in our opinion, wongly chose to
stick to its earlier narrow view

In the [light of the conspectus of the I|aw, as  discussed
above, let wus see whether on the facts found by the
Tribunal: the loss of Rs. 30,000/- was allowable as a
trading | oss. The assessee had borrowed a sum of, Rs.

50, 000/- from some creditor. The nopney was brought in~ cash
to Rajahmundry by its enployee. Such a node of business
operation is very common and wel |l -known. CQut of ~ the said
sum of Rs. 50, 0001whi ch was meant for purchase of Governnment
securities a sumof Rs. 30,000/- was lost by theft. 1t is
i material whether Governnent securities were purchased by
the remaining sumof Rs. 20,000/- or not. The loss was,
however, directly connected with the busi ness operation and
was incidental to the carrying on of the business of
purchase of CGovernnent securities to earn profit. |In such a
situation it was a part of the trading |oss and deductible
as such in arriving at the true profits of the assessee.

In the result we allow the appeal,, set aside the, decision
of the Hi gh Court and answer the question in favour of the
assessee and agai nst the Conm ssioner of Income-Tax. The
latter nust pay to the appellant the costs in this appeal

S. R Appeal all owed.
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