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Leave granted in S. L.Ps.

Punjab State Electricity Board (for short "the Board') is a statutory
authority created in terns of Section 5 0of the Electricity (Supply) Act, 1948
inter alia for the purpose of rationalization of the production and supply of
electricity to the consunmers. Supply and distribution of electricity
i ndi sputably are public utility services. The Respondents herein are
agriculturists.

Section 22 of the Indian Electricity Act, 1910 i nposes a statutory
obligation on the licensee to supply the electrical energy in the follow ng
term:

"Where energy is supplied by a |icensee, every
person within the area of supply shall, except in so
far as is otherw se provided by the terns and
conditions of the licence be entitled, on
application, to a supply on the same ternms as those
on whi ch any other person in the sane area is
entitled in simlar circunstances to a

correspondi ng supply."

El ectrical undertakings acquire the character of public utilities by
reason of their virtually nonopolistic position and their profession to serve
the public. The State in exercise of its |legislative power had a right to
conpel the licensees to render service efficiently, pronptly and inmpartially
to the nmenbers of the public, as has been done by enacting Section 22 of the
said Act. Even in comon |aw such public utilities having obtained a
licence under a statute are under an automatic obligation by reason of the
fact that the property of a public utility is dedicated to public service and
i mpressed with public interest to serve the public and any such statutory
obligation is in effect and substance a declaration of the common | aw.

Upon the dedication of public utility to public use and in return for the
grant to it of a public franchise, the public utility is under a |legal obligation

to render adequate and reasonably efficient service, w thout unjust
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di scrimnation and at reasonably rates to all the nmenbers of the public to
whomits use and scope of operation extend and who apply for such service

and conmply with reasonable rules and regulations of the public utility.

Al t hough Section 22 of the Indian Electricity Act, 1910 per se does not

apply to Board in view of the provisions of the Electricity (Supply) Act,

1948, the provisions contained therein indicate that the Board has also a duty
to render such services.

The right of a prospective consuner is nmeticulously and mnutely
regul ated under the Electricity (Supply) Act, 1948 and/ or the Indian
Electricity Act, 1910 and Indian Electricity Rules. The grounds upon which
a licensee can refuse to supply electrical energy is also governed by the
statute.

The |icensee, thus, has a statutory liability to supply electrical energy
to any prospective consuner on the sane ternms as those on which any other
person in the same-area is entitled in simlar circunstances to a
correspondi ng supply. ~ Such a statutory obligation on the part of the |icensee
is also reinforced in terms of Clause VI of the Schedul e appended to the Act.

The Respondents herein with a viewto obtain supply of electricity
energy filed applications and the Board asked themto deposit the security
amount. As despite deposit of such security anpunt and conpliance of other
formalities electrical energy was not supplied to the Respondents,
conplaints were filed before various District Foruns alleging deficiency in
service on the part of the Board.

The Respondents had al so spent a huge anmount on construction of
Kot ha and naki ng ot her arrangenments for obtaining supply of electrica
energy. The District Forums found the Board guilty of deficiency in service
and directed the Board to give the connections to the conplainants within
the period(s) specified therein and al so awarded conpensation. The Board
preferred appeal s thereagainst inter alia on the ground that it was obligated
to supply electrical energy to the applicants maintaining the order of
seniority, in view of Regul ation 24 of the Sal es Manual. The said appeals
were di sm ssed. Aggrieved by and dissatisfied therewith Revision Petitions
were filed by the Board and by reason of the inpugned judgnent dated
4.8.2003, the National Conm ssion while upholding the claimof the Board
that the order of seniority should be maintainedin the matter of supply of
el ectrical energy, directed it to rel ease connections to all ‘applicants by
31.3.2004. It also directed payment of interest at the rate of 12% per annum
on the ampunts deposited by the conplainants and awarded conpensati on
of Rs. 10,000/- each to them Cost of Rs. 2000/- was also directed to be
pai d.

Aggrieved the Board is before us.

In these appeals, an additional affidavit has been filed annexing
therewith the regul ations purported to have been franed under Section 79(j)
of the Electricity (Supply) Act, 1948.

M. Ashwani Kumar, |earned senior counsel appearing on behal f of
the Board woul d contend that the National Comnission acted illegally and
wi thout jurisdiction in passing the inpugned judgnments and orders w thout
taking into consideration that the Board at the relevant tine did not act only
interns of the circulars issued by the State but al so acted under the
regul ati ons franed under Section 79(j) of the said Act in terns whereof no
i nterest was payabl e.

The | earned counsel submtted that this Court should take judicia
notice of the fact that the Governnent of Punjab at one point of tine
directed supply of free electrical energy to the agriculturists resulting in
drai nage of huge fund and on that account the Board was not in a position to
purchase materials required for supply of electrical energy.
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The | earned counsel would contend that if the order of the
Conmission is to be given effect to, the Board woul d have to bear a huge
financial liability as during the relevant period 15000 applications for supply
of electrical energy were received.

It is not in dispute that prior to fram ng of the regulations, the Board
by way of executive instructions issued circulars known as Sal es Manua
and Abridged Conditions of Supply. The said executive instructions were
restricted for internal circulation only. However, allegedly with a viewto
provi de transparency in the functioning of the Board, Sales Regul ations were
i ssued in 1999 incorporating and anendi ng certain provisions contained in
Commercial Circular No. 2/97 dated 3.1.1997, including Instruction No. 26.
The said Regul ations were al so placed before the State Legislature on
28.3.2000 as is required in terns of Section 79-A of the Electricity (Supply)
Act .
The rel evant provisions of Commercial Crcular No. 2/97 which
all egedly formed a part of Regulation franed under Section 49 and Sub-
section (j) of Section 79 of the Electricity (Supply) Act read, thus:

"Subject: Tine limt for grant of connections \026 SM 26

The matter regarding time l'inmt for release of connections to
various categories of consuners has been reconsidered and it
has been deci ded as under

After the conpliance of demand notice, the connection to
various categories of prospective consuners should be given
within the tinme schedul e specified below -

i) Large I ndustrial Power Supply and

Bul k Supply above 100 KW : 3 nont hs
i) Medi um | ndustrial Power Supply and

Bul k Supply upto 100 KW : 2 .nont hs
iii) Smal | I ndustrial Power Supply category:

a) Wiere no augnentation is involved 12 weeks

b) Where augnentation isinvolved : 6 weeks
iv) Donesti c and Non-residential Supply

cat egory : 2 weeks
V) Agricul tural Punpi ng Supply category : 2/nont hs
Not e: The above specified period shall be subject to availability
of requisite material |ike poles, conductors, transforners,
insulators and other allied material. 1t will further be subject to

any court case/ dispute or other bottlenecks such as danmmge of
power transformer etc.

However, where connections cannot be released within the

above time schedul e, reasons for delay shall be displayed on the
Noti ce Board but individual intimation would also be given, in
case of small power, nmedium supply and | arge supply

applicants, indicating the probable date. Were the connection
cannot be released within 2 nonths of conpliance of requisite
formalities/ conpliance of denmand notice then the sane with

the detail ed reasons woul d be brought to the notice of C E./
Oper ation concer ned.

2 * k% * k% * k%

3. Inviewof the tine imts specified above, it should be
ensured that the demand notices are issued carefully taking al
the circunmstances viz. availability of the funds, materials and
al so power position into consideration. The rel ease of
connections will also be subject to restrictions inposed due to
power shortage and | oading conditions of the systemetc.

The provisions of SM-26 may be consi dered as anmended
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above. "

Clause 24 of the Sales Regul ations al so specifies the period during
whi ch el ectrical connections are to be granted. C auses 24.6 and 24.8 read
as under:

"24.6 Above tine frane shall be subject to
availability of requisite material particularly poles,
conductors, transforners and insulators. It wll
further be subject to any court case/ dispute or

ot her bottl enecks such as damage to power

transforner, etc.

24.8 In viewof the tinme limts specified above, it
shoul d be ensured that the demand notices are

i ssued carefully taking all the circunstances viz.
avail ability of funds, materials and al so power
position into consideration. Release of
connections will also be subject to restrictions

i nposed dueto power shortage and | oadi ng
conditions of the Systemetc."

On or about 11.7.2001, a Comrercial Circular No. 57/2001 was al so
i ssued wherein it was stated:

"8.1 Before comencing supply to a prospective
consumer or resumng supply / allow ng additiona
load to an existing consumer or any time during
the existence of an agreenment executed by the
consner with Board, the Board may require the
consunmer to |odge with it an Advance

Consunpti on Deposit (ACD) and / or Additiona
Advance Consunption Deposit (AACD), against
advance energy charges on which no-interest shal
be payable. This advance consunpti on deposit
shall not be transferable. Normally, the Advance
Consunption deposit will be equivalent to three
nonths electricity bill on the prevalent tariff.

8.4 The ACD/ AACD/ security shall be deposited
in cash. No interest is payable on ACDY AACD
deposit agai nst energy consunption. However,
interest @6% per annum shall be payable on
security deposit of Rs. 100/- and above agai nst
neters/ netering equi pment. However, no interest
wi |l be payable, if a connection is disconnected
within a year of giving supply.”

Bef ore adverting to the rival contentions raised before us, we nmay
notice that keeping in view the fact that the Board had failed and/ or
negl ected to supply electrical energy to a |large nunber of agriculturists, the
Nati onal Comm ssion secured the presence of the Chief Engineer
(Commercial) of the Board who gave an assurance and undert aki ng that
whil e maintaining the seniority list electrical connections would be given to
all the conpl ai nants/ Respondents by 31.3.2004.

Al t hough a contention was raised that the Board is bound to supply
electrical energy in terms of the seniority of the applications, no factua
di spute was raised that electrical connections were required to be granted
within two nonths of issue of demand notice, the sanme had not been done
for years.

Section 79(j) of the Electricity (Supply) Act, 1948 confers power
upon the Board to nmake regul ations |aying down principles governing the
supply of electricity by the Board. Athough it is doubtful as to whether the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

8

Board in exercise of its regul ati on maki ng power under Section 79(j) can

direct that no interest shall be payable at all or limt the rate of interest, it
may not be necessary for us to go into the said question in this case as the
said regul ations are not applicable in the instant case havi ng been brought

into force only in 1999 in view of the fact that all the applications had been
filed prior to 1999 and denmands were raised in 1999.

The adm nistrative circulars as thence existed as also the regul ations
i ndi sputably require supply of electrical energy to the agriculturists within a
period of two nonths fromthe date of receipt of the anpunt asked for in
terns of the demand notice. It may be true that the note appended thereto
provi des that the period specified therein shall be subject to availability of
requisite material but the same does not absolve the Appellant from
performng its statutory duties.

In Andhra Pradesh State Road Transport Corporation v. The State
Transport Appellate Tribunal & Os., [ILR (2001) AP 1], a Full Bench of the
Andhra Pradesh High Court has noticed thus:

"24. The neaning of "note" as per P. Ramanat ha
Aiyar’'s Law Lexicon, 1997 Edition is ' a brief
statement of particulars of sone fact’, a passage or
expl anat i on\ 005"

The note, therefore, was nmerely an explanatory in nature and thereby
the rigor of the mmin provision was not dil uted.

The Board iin'terns of the Regul ations was obligated to display the
reasons for delay on the Notice Board. They were also required to indicate
the probabl e date of supply therefor. Furthernore, such cases were also
required to be brought to the notice of Chief Engineer (Qperation).
Conpl i ance of the said statutory requirenents had not been brought on
record. Clause 2 of the said Crcular reads as under

"2. It may, however, be pointed out that the period
speci fied above is the maxinumto give
connections in nuch shorter period."

Clause 3 of the said Crcular mandates the authorities to ensure that
prior to issuance of demand notice, care is taken to take into consideration
all circunstances, viz., availability of funds, materials and al so power
posi tion.

Commercial Circular No. 57/2001 provi des for advance consunption
deposit or meter security deposit. Cause 8.4 thereof which puts a restriction
in the matter of payment of interest relates to only ACD/ AACD.. 6%
however, is payable on security deposit of Rs. 100/- and above agai nst
neters/ metering equi prent.

Consumer Protection Act was enacted to provide for better protection
of the interests of consuners and for that purpose to nake provision for the
est abl i shnent of consunmer councils and other authorities for the settlenent
of consumers’ dispute and for matters connected therewith. No dispute has
been rai sed before us that the provisions of the said Act are not applicable.

"Deficiency" has been defined in Section 2(g) to mean "any fault,
i mperfection or shortcomng in the quality, quantity, potency, purity or
standard which is required to be mmintained by or under any law for the tine
being in force or under any contract, express or inplied or as is clained by
the trader in any manner whatsoever in relation to any goods". "Service" is
defined in Section 2(0) to nmean "service of any description which is made
avail abl e to potential users and includes provision of facilities in connection
wi t h banki ng, financing, insurance, transport, processing, supply of electrica
or other energy, board or |odging or both, housing construction,
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entertai nnent, anusenent or the pureveying of news or other information,
but does not include the rendering of any service free of charge or under a
contract of personal service".

The Board is a statutory authority. It is a ’'State’ within the neaning
of Article 12 of the Constitution of India. As a State, the Board is expected
to discharge its statutory functions within a reasonable tinme having regard to

the fact that it undertakes an inportant public utility service. |Its actions
besi des being governed by the Electricity (Supply) Act and the regul ations
franmed thereunder, it must also fulfill the test of reasonabl eness as

envi si oned under Article 14 of the Constitution of I|ndia.

What woul d be a reasonabl e period for supply of electrical energy to
di fferent categories of consuners has been specified in the adm nistrative
circulars issued as well as the regulations nade by the Board itself. W find
fromthe records that the persons had applied for grant of electrica
connection as far back in 1986 and the Board had asked then to deposit the
security anount only sometimes in the year 1999. The conplaints were
filed as despite expiry of the prescribed period, no electrical connection was
given. I'f the Board was serious to.inplenent its own circular, it was
obligatory on-its part to draw a blue-print so as to enable it to make supply
of electrical energy to the consuners in order of seniority of application
upon procuring the requisite materials therefor. It failed and/ or neglected to
do so. It was also under an obligation to notify the persons concerned
stating the reasons why such supply could not be nmade during the period
specified in the admmnistrative circular and/ or regulations. The Board does
not say that the said requirenments were conplied with.

It is also idle to contend that the Board was cash-starved owi ng to any
faulty decision on the part of the State. |f it suffered |osses owng to any
direction issued by the State pursuant to any policy decision adopted by it,
the sane being an internal nmatter between the State and the Board, the
prospective consunmers cannot suffer therefor.

Furthernore, it is evident fromthe orders passed by the District
Forums, State Comm ssion and the National Conm ssion that no reason was
assigned by the Board as to why it could not comply with its adm nistrative
circulars/ regul ations.

Section 24 of the Indian Electricity Act, 1910 nandates a licensee to
grant electrical connection to an applicant. Al though the said provision is
not applicable so far as the Board is concerned, as has been noticed
herei nbefore, it is bound to supply el ectrical energy. ~The provisions
contai ned therein al so envisage supply of electrical energy within a
reasonable tine. The Board being a deened |icensee under the Indian
El ectricity Act having been constituted in ternms of Section 5 of the Act
ordinarily cannot be heard to say that it was not in a position to supply
electricity to a class of consuners, having invited applications therefor from
t hem

In this case, apparently, the Board was not -in'a position to supply
el ectrical energy to the consumers within a reasonable tinme fromthe date of
i ssuance of the demand notice. It not only failed to supply electrical energy
to the 71 conpl ai nants who were before the National Conmm ssion but even
failed to supply electrical energy to those who had applied much prior
thereto. Before the State Conm ssion and the National Conm ssion, the
primal contention of the Board was that the clai mants- Respondents coul d
not have been given a march over others who had filed applications prior to
them The National Commission rightly did not find fault with such
contention but secured the presence of the Chief Engineer of the Board only
for the purpose of ascertaining as to how soon supply of electrical energy
could be ensured to all concerned including the clainmnts \026 Respondents.

Faced with the orders passed by the District Foruns and State
Conmi ssion and having regard to its own stand taken before the Nationa
Conmi ssi on, the Chief Engineer gave an undertaking that all such
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connections woul d be given by 31st March, 2004. Fromthe aforenentioned
conduct of the authorities of the Board, we have no doubt in our mnd had
the claimants \ 026 Respondents not knocked the doors of the forum under the
Consumer Protection Act, they m ght not have even obtained el ectrica
connection for years to come.

In the prem ses aforenentioned, the Conm ssion, in our opinion, has
rightly found that the Board having not nade itself ready to supply electrica
energy to the agriculturists unjustly enriched itself with the noney deposited
by the conpl ai nants wi thout rendering any service in return. It is evident
that the Board wanted to fill its coffer with the amount of the security
deposits and ot her deposits nade by the prospective buyers of electricity. It
has al so not been denied that relying on or on the basis of the representations
nade by the Board in ternms of its circular letters and / or regul ations, the
prospective consunmers al'so spent a huge anobunt on construction of kotha
and naki ng thensel ves ready for getting the electrical connection

We are not oblivious of the fact that when public functionary is asked
to performa statutory duty within a specified time, the provisions of the
statutes ‘are normally held to be directory in nature. [See P.T. Rajan Vs.
T.P.M Sahir and Qthers, (2003) 8 SCC 498] But the said principle would
not apply in cases when-injustice or inconvenience to others would be
caused who have no control over those exercising the duty if such
requi rements are not essential or inperative. [See Karnal |nprovenent
Trust, Karnal Vs. Parkash Wanti (Smt.) (Dead) and Another [(1995) 5 SCC
159]

In Chandri ka Prasad Yadav Vs. State of Bihar and Qthers [(2004) 6
SCC 331], this Court held:

"31. The question as to whether a statute is
directory or nmandatory woul d not depend upon the
phraseol ogy used therein. The principle as regards
the nature of the statute must be determined having
regard to the purpose and object the statute seeks
to achi eve.™

[See also U.P. State Electricity Board Vs. Shiv Mhan Singh and
Anot her, (2004) 8 SCC 402]

Furt hernore, there cannot be any doubt what soever that even if an
order is found to be not vitiated by reason of nalice on fact but still can be
held to be invalid if the sane has been passed for unauthorized purposes, as
it would anmount to malice in |aw.

In Smt. S.R Venkataraman Vs. Union of India, [AIR 1979 SC 49
(1979) 2 SCC 491] this Court observed:

"It is not therefore the case of the appellant that
there was actual nmlicious intention on the part of
the Government in making the alleged w ongful

order of her premature retirement so as to anount
to malice in fact. Malice in law is however, quite
di fferent. Viscount Hal dane described it as follows
in Shearer v. Shields:

"“A person who inflicts an injury upon anot her
person in contravention of the |law is not

allowed to say that he did so with an innocent

m nd; he is taken to know the | aw, and he nust

act within the law. He may, therefore, be guilty

of malice in law, although, so far the state of his
mnd is concerned, he acts ignorantly, and in

that sense innocently."

Thus malice in its | egal sense nmeans nalice such

as may be assumed fromthe doing of a w ongful
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act intentionally but wi thout just cause or excuse,
or for want of reasonable or probable cause."

In State of A.P. and Others Vs. Goverdhanlal Pitti [(2003) 4 SCC
739], this Court observed:

"12. The legal neaning of malice is "ill-will or
spite towards a party and any indirect or
i mproper motive in taking an action". This is

soneti nes described as "malice in fact". "Lega
mal i ce" or "malice in |law' means "sonething
done w thout |awful excuse". In other words, "it

is an act done wongfully and wilfully w thout
reasonabl e or probabl e cause, and not necessarily

an act done fromill feeling and spite. It is a

del i berate act in disregard of the rights of others".
(See Wrds and Phrases Legal |y Defined, 3rd

Edn., London Butterworths, 1989.)

13. Where malice is attributed to the State, it

can never -be a case of personal ill-will or spite on

the part of the State. If at all it is malice in |lega

sense, it can be described as an act which is taken

with an oblique or indirect object. Prof. Wade in

his authoritative work-on Adm nistrative Law

(8th Edn., at p. 414) based on English

decisions and in the context of allegedillega

acqui sition proceedi ngs, explains that an action

by the State can be described mala fide if it seeks

to "acquire land" "for a purpose not authorised

by the Act\ 005"

[ See al so Chairman & MD, BPL Ltd. Vs. S.P. CGururaja and O hers,
(2003) 8 SCC 567 and P. Anjaneyulu vs. Chi ef Manager, A P. Crcle, Bharat
Sanchar Nigam Ltd., Govt. of |ndia, Hyderabad and Another - 2001 (3)
ALD 313].

A’ State’ within Article 12 of the Constitution of India nmust act fairly
and bona fide. It cannot act for a purpose which i's wholly wunauthorized and
not germane for achieving the object it professes whether under a statute or
ot herw se.

We do not, therefore, find any fault in the judgments of the Nationa
Comm ssion. However, before us a statenent has been made that al
connections have been given to the claimants \026 Respondents within the
peri od of aforenentioned 31.3.2004.

Keeping in view the said fact as also the peculiar facts and
circunstances of this case, we are of the opinion that the interest of justice
shal | be sub-served if the directions issued by the National Comm ssion is
nodified to the extent that in stead and place of interest at the rate of 12%
per annum the Appellants are directed to pay interest at the rate of 9% per
annum and in stead of conpensation at the rate of Rs. '10,000/- in each
conpensation of Rs. 5000/- in each is directed to be awarded. ' These appeal s
are di sm ssed subject to the aforementi oned nodifications. No costs.




