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ACT:

Hi ndu Law Partition-1f bonafide-Onus  of proof - Fat her’ s
debt--Liability of ‘joint famly property for antecedent
debt - Personal | aw and | ex situs-Wiich applicable ?

HEADNOTE

Kal ayanasundaram and the nmenbers of his family were per-
manent residents of Palghat in the then State of Madras. and
his son, the appellant, formed nenmbers of an undivided Hind
famly. The fam |y had properties not only in Pal ghat but
al so in Cochin.

In 1945, Kal ayanasundaram entered into many contracts with
the CGovernment of India for the supply of black pepper As he
had no ready noney to inplenment those contracts,” he app-
roached the Respondent Bank for funds to finance those
contract For that purpose, he executed three prom ssory
notes in favour the bank for a total sumof Rs. 1,10, 000.
He also deposited title deeds of his properties with the
Bank as security. As Kal ayanasudaram did not ~pay the
borrowed ampunt, the Bank filed a suit against himon June
17, 1948. But even before that date, a deed of partition
was executed on June 3, 1948 between Kal ayanasundarama the
appel l ant, his son, by which the properties of the famly in
the Cochin State were divided into two equal parts, the
father taking over hinself the liability to pay the ‘anount
due to the Bank. It was stated in the deed of partition
that the debt due to the bank was a personal debt of the
father and hence was not binding on the son

To the nortgage suit filed by the Bank, several defences we
rai sed. However, the trial court decreed the suit against
the father and there was no appeal against that. Agai nst
the decision of the trial Judge that the Bank had no right
to obtain a nortgage decree against the appellant and his
hal f share in the fam |y property an appeal was filed by the
Bank which was accepted by the H gh Court which nodified the
decree by passing a nortgage decree against the appellant
gua his share as well. The appellant canme to this court in
appeal after obtaining a certificate of fitness.
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The contentions raised by the appellant in this Court were
th the finding of the High Court that the partition of the
famly properties effected between the appellant and his
father was not bona- fide was not justified on the admitted
facts and was based ON
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erroneous reasoning, that the H gh Court erred in holding
that the Hindu Law as understood and applied by the Courts
in the previous Cochin State could determne the liability
of the appellant who was a resident of Palghat and that the
High Court erred in holding that the nortgage evidenced by

Ex. 'E was to any extent | for the discharge of antecedent
debts. Dism ssing the appeals,
Hel d: (i) The finding. of the Hgh Court that the

partition of famly “properties effected bet ween t he
appel l ant and his father was not bona-fide, was correct.
The partition deed did not set apart sufficient property for
the share of the father to enable himto discharge all his
debt s. Mor eover, onus shoul d have been placed on the ap-
pellant. to establish that the nature of the arrangenent
under the partition was such as nade proper and adequate
provision for the discharge of the debt, but actually the
onus was wongly placed on the Bank

(ii) The view of the Hi gh Court that when the transactions
took place, British India and Cochin State were independent
soverei gn states and according to Private International Law,
it was the law of the situs of the property that should
govern the contracts relating to it, was not correct. The
rule was not any statutory |aw whi ch was binding on parties
who had dealings in regard toland in that ~State. Taki ng
the Cochin State itself, the power of a person to dispose of
property or to encunber it depends upon whether ‘he is a
Hi ndu, Muslimor Christian and in each case the right of the
owner to dispose of the property depends upon his persona
law as nodified by any statute applicable to that comunity
to which he belongs. There is no situs which can be applied
irrespective of the personal |aw/governing the owner. In
the present case, Kalayanasundaramand his famly were
per manent residents of Palghat. The |law applicable was the
law l aid down by the Privy Council and-accepted by the Ful
Bench decisions of the Madras High Court and finally laid
down by the Suprene Court. When the Bank dealt wth
Kal ayanasundaram it nust be taken to have contracted wth
him on the basis of such a law being applicable to the
transacti on.

(iii) There was a real and factual antecedency  between
the loan of Rs. 80,000 for which the draft was given on
Novenber 16, 1945, and the previously existing  indebtedness
of Rs. 1,09,000, and odd in the over drafts account ‘No. 1
and 2 of Kal ayanasundaramto the Bank which was discharged
t her eby.

A father can by incurring a debt, even though the sanme be
not for any purpose necessary or beneficial to the famly,
so long as it is not for illegal or inmoral purposes, lay
the entire joint famly property including the interests  of
his sons open to be taken in execution proceedings upon a
decree for the paynment of debt. The father can, so long as
the famly continues undivided, alienate the entirety of the
fam ly property for the di scharge of his antece-
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dent personal debts subject to their not being illegal or
i moral . In other words, the power of the father to
alienate for satisfying his debts is co-extensive with the
right of the creditors to obtain satisfaction out of famly
property including the share of the sons in such property.
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Where a father purports to burden the estate by a nortgage
for purposes not necessary and beneficial to the famly, the
nortgage qua nortgage would not be binding on the sons
unl ess the sane was for the discharge of an antecedent debt.
VWere there is no antecedency, a nmortgage by the father
would stand in the same position as an out and out sale by
the father of famly property for a purpose not binding on
the famly under which he receives the sale price which is
utilised for his personal needs. After the joint status of
the family is disrupted by a partition, the father has no
right to deal with the fanmily property by sale or nortgage
even to discharge an antecedent debt, nor is the son under
any legal or noral obligation to discharge the post-parti-
tion debt of the father. Antecedent debt in this context
nmeans a debt antecedent in fact as well as in tine. The
debt must be truly independent and not part of the nortgage
which is inpeached. The prior-debt nust be independent of
the debt  for whichthe nortgage is created and the two
transacti ons nust be dissociated in fact so that they cannot
be regarded as part of the sane transaction

Brij Narain v. Mangal Prasad, 51 1.A- 129, Panna Lal v. Mst.
Naraini, [1952] S.C.R 544, Chidanbara Mudaliar v. Rootha
Per unmal , l.L.R 27 Mad. 326 and Vankat ar amayya V.
Vankat ar amana, 29 Mad. 200, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI'SDI CTI ON: Civil Appeal No.547 of 1961
Appeal fromthe judgnent and decree dated Cctober 16, 1956
of the Kerala Hi gh Court in Appeal Suit No. 135 of 1953.

T.N.  Subramania lyer, MS. Narasimhan and M'S. Sastri, for
the appel |l ant.

A. V. Viswanatha sastri, T.S. Venkateswara lyer, K Jayar am

and R Ganapathy lyer, for respondent No. 1.

Decenmber 3, 1963. The Judgnment of the Court wa del ivered
by

AYYANGAR J. -This appeal is directed agai nst the judgnent of
the High Court of Kerala and has been filed on the strength
of a certificate of fitness
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granted by the Hi gh Court under Art. 133(1)(a) of the
Constitution.

The appeal arises out of a suit filed by the respondent-The
Chal dean Syrian Bank Ltd.-which for shortness we shall refer
to as the Bank, for the recovery of certain suns due on a
nort gage by deposi t of title deeds execut ed by
Kal ayanasundaram Pillai-the appellant’s father who was
i npl eaded as the 1st defendant and is now the 2nd respondent
bef ore us.

The nortgage on which the Bank laid this suit was ‘“evidenced
by Ex. "E' -a menorandum recording the deposit of title
deeds of certain properties in the forner princely State of
Cochi n. The debt for which the said deposit was mnade was
the principal and interest due on two prom ssory notes for
Rs. 50,000 and Rs. 30,000 respectively which were marked as
Exs. A &Binthe case. It was not in dispute that the
property which was the subject of nortgage belonged to the
joint famly conmposed of the 1st defendant and his son-the

appel | ant . The appellant was a mnor on the date of the
suit-transaction and even at the date of the suit. To the
sui t t hat it filed the Bank inpleaded not nerely

Kal yanasundaram and his m nor son, but the latter’s sisters
and nother and even the | essees of the nortgaged property.
These were defendants 3 to 11. They, however, have dropped
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out of the proceedings at earlier stages and the only
-parties to the appeal whose rights we are called on to
adj udi cate are the Bank and the appellant. The Bank's suit
was decreed by the trial court against the father-Ist
def endant and there was no appeal against it and that decree
is no longer in challenge. The trial Judge however held
that the Bank had no right to obtain a nortgage decree
against the appellant and his half share in the famly
property, but on appeal by the Bank, the earned Judges
allowed the appeal and nodified the decree by passing a
nort gage decree agai nst the appellant qua his share as well.
It is the correctness of this variation that is questioned
in this appeal
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The execution of the prom ssory notes and the receipt of
consideration therefore as recited therein were admtted by
the 1st defendant, as also the creation of the security by
the deposit of the title deeds of properties and whatever
contentions were raised in respect of these matters on
behal f of the appell ant have now been abandoned. Sone point
was nmade on behal f of the appellant regarding the suit debt
bei ng avyavahari ka, but this also has been found agai nst and
given up. The only question that survives is whether the
nort gage evidenced by Ex.- 'E is binding on the appellant.
Here again it is/nowcomobn ground, that the debt was a
personal borrowing by the father, not for any purpose
bi nding on the joint famly.

A few nore facts have to be stated in order that the precise
range of the controversy in this appeal mght ‘be properly
under st ood. That Kal yanasundaram and the nenbers of his
famly were permanent residents of Palghat in the then State
of Madras that he with the appellant forned menbers. of an
undivided H ndu famly and that the properties which were
the subject of the nortgage were joint ~famly properties,
none of these were in dispute The famly possessed
properties not nerely in Cochin but also in Pal ghat.

We shall now proceed to detail the circunstances i'n which
the borrow ngs which has given rise to this litigation were
made. In or about May 1945 Kal yanasundaram entered into a
contract with the Government of India for the supply of 100
tons of black pepper and also into further contracts of the
sane type later in the year. He had apparently no ready
cash to inplenent these contracts and approached the Bank
for funds for financing the undertaking. For this purpose
he executed three prom ssory notes in favour of the Bank for
a total of Rs. 1,10,000. The pronissory notes nmarked
Exhi bits A and B for Rs. 50,000 and Rs. 30,000 respectively
already referred to, were executed on Novenber 14, 1945 and
the debt evidenced by themwas secured by a nortgage by
deposit of
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title-deeds of properties in the Cochin State and this is
the subject-matter of the proceedings giving rise to this

appeal . A few nonths later, on February 20, 1946 he
execut ed anot her pronissory note which is marked as Ex. ' C
for Rs. 30,000. That also was acconpanied by a further
deposit of title deed which is recorded in Ex. 'F , but

that was in part inrelation to the famly properties in
Pal ghat in the State of Madras. As the amobunt due under
these notes was not repaid at the tine prom sed, the Bank
filed the suit out of which the present appeal arises, in
the Court of the Subordinate Judge, Chittur, which is in the
Cochin State, for a nortgage decree in its favour for the
amount of all the three pronissory notes with the interest
due thereon, though a nortgage decree was sought only
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against the properties in Cochin which were set out in the
Schedul e to the plaint.

This suit was filed on June 17, 1948 but before the filing
of the suit certain events happened to which it would be
convenient to refer at this stage, because they figure
largely in the defences that were raised in the suit on
behal f of the appellant who was represented by his nother as
guardian ad litem On March 23, 1948 a petition for
permi ssion to file a suit in form pauperis was filed in the
court of the Subordinate Judge at Pal ghat on behalf of the
appellant by his uncle as his next friend. To that suit
were inpl eaded as def endants Kal yanasundaram the father, as
well as the nother and as many as 31 other creditors of
Kal yanasundaram incl uding the respondent Bank. The relief
sought in the suit was the effecting of a Partition of the
famly properties situated in Palghat and for the delivery
of the hal f-share therein to the minor plaintiff. Wth this
was coupled a prayer for the 'setting aside of «certain
decrees whi chhad been obtained by certain of the creditors
who were 'i npl eaded as defendants, on the ground either that
the prom ssory notes or other docunents on which the decrees
had been passed were not supported by consideration, or that

these debts were tainted with illegality or inmorality, the
al  egati on bei ng that
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the father was |eading a reckless and inmoral life and was

addicted to wonen., So far as the debt due to the Bank was
concerned, the allegation was, though not expressed very
clearly, that it was a borrowing for a personal business
newy started by the father and would not, therefore, bind
the mnor’s share in the fanmily properties. As. al ready
stated, the relief for partition in that suit was  confined
to the properties at Palghat in Madras. Wile this  appli-
cation for leave to sue in forma pauperis was pending a
notice was issued on My 27, 1948 through a llawyer
purporting to act on behalf of the appellant, addressed to
his father, in which the partition of the properties of the
famly situated in the Cochin State was denanded This notice
was followed, by a deed of partition dated June 3, 1948 by
whi ch the properties of the famly in the Cochin State were
purported to be divided into two equal parts, the father
being directed to pay the debts borrowed by himout of the
share allotted to him the deed reciting an agreenment with
the father that the minor should be free fromany obligation
di scharge those debts. The debt due to the Bank which is
the subject of the present proceedings, was anong those the
di scharge of which the father under took under ~this deed
marked as Ex. VI. The deed recited that this debt was a
personal debt of the father and was therefore not binding on
the son and this was assigned as the reason for the
provision made for its discharge by the father w thout any
obligation being |aid upon the son in that behalf. 'One of
the questions arising in the appeal is as regards the effect
of this partition on the rights of the Bank to realise the
noneys due to it fromthe share allotted to the son in the
Cochin properties which were nortgaged under Ex. 'E.

Reverting to the proceedings giving rise to this appeal, to
the nortgage suit filed by the Bank several defences were
rai sed on behalf of the appellant. It is not necessary to

set out all of thembut it would sufficient if those which
have a bearing on the points urged before us are nentioned.
Before dealing with

654

the controversial issues we may state that there were a few
to which it is sufficient to nake a passing reference.
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There was a formal denial of the truth and validity of the
prom ssory notes and the passing of consideration thereunder
and also about the sufficiency or admissibility of the

menorandum Ex. 'E to create a nortgage by deposit of title
deeds. These do not appear to have been seriously pressed
and have been found in favour of the plaintiff-bank. There

was also an issue that the suit-debt was tainted with
illegality and immorality, but on the facts it was such an
untenable plea that it was easily found agai nst.

I ssue no 2 ran:

"Whet her the trade nmentioned in the plaint was

a new trade started by the 1st defendant or an

ancestral trade and are not t he debt s

contracted by the father-the 1st defendant-for

pur poses of the trade binding on defendant no.

2 even if the said trade be not ancestral ?"
This issue, at least thefirst part of it has been found in
favour ~of the appellant that the trade viz., the supply of
bl ack 'pepper to the Governnent was a new trade started by
the 1st 'defendant and was not an ancestral trade and that
findi ng has not been disturbed by the Hi gh Court and being a
concurrent finding on a question of fact was not naturally
chall enged before us. Cosely related to this is issue no.
14 which ran:

"Are/ the debts sued on incurred for famly

necessity and bi ndi ng upon the 2nd def endant ?"
The learned trial Judge recorded a finding that the debts
sued on were not incurred for famly necessity nor for the
benefit of the famly. These findings also which were not
varied by the H gh Court were not questioned before us.
Incidentally it should be nentioned that the |earned tria
Judge found, when dealing with issue no. 9 which was a
general issue relating
655
to the binding character of the debt on the appellant,  that
the nortgage was not for securing an antecedent debt, but
this finding was reversed by the H gh Court, the |[earned
Judges holding that to the extent of Rs. 59,000 the nortgage
| oan went in discharge of antecedent debts and we shall have
occasion to deal with this matter in detail later in this
j udgrent .

The 13th issue ran:

"I's the partition set.up by the defendants

true and bona fide and binding upon the

fam|y?"
This was answered in the affirmative and in favour ~of the
appel lant by the learned trial Judge but that finding has
been reversed and the partition has been found not to be
bona fide by the High Court and that is one of the points in
controversy in the appeal before us. Issue no. 1 O was in
t hese terns:

"Are the Defendants Cochin domiciles? Are

they not governed by the law of the ' Indian

Uni on bei ng permanent residents of the Ilndian

Uni on?"
An issue in this formarose because of the different views
entertained of the Hindu |aw as regards the scope of the
pi ous obligation of a son to discharge the debts of the
father which are not illegal or immoral. |In the view of
H ndu |awers the repaynment of a debt was conceived of not
nerely as a |legal obligation which had been undertaken when
the debt was incurred but non-repaynent was considered a
sin. The duty of relieving the debtor fromthis sin was
fastened on his nale descendents to the third degree. The
duty being thus religious, it was held not attracted if in
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its nature it was illegal, or imoral i.e., avyavaharika.
What ever might have been the extent of the son’s liability

according to the Hi ndu | aw givers, under the Mtakshara |aw
as adnministered in all the States, the liability of the son

grandson, great grand son etc., was not treated as a
personal liability but as dependent on his beconming entitled
to
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famly assets and that it extended to the entirety of his
interest therein, but no nore.

The authorities to which it is wholly unnecessary to refer,
have firmy established the following and the position is
not in doubt:

(1) A father can by incurring a debt, even though the sane
be not for any purpose necessary or beneficial to the famly
so long as it is not for illegal or inmoral purposes, |ay
the entire joint fam |y property including the interests of
his sons open to be taken in execution proceedings upon a
decree for the paynment of that debt.

(2) The  father ~can, so long as the famly continues
undi vi ded-_alienate the entirety of the famly property for
the discharge of his antecedent personal debts subject to
their not being illegal or imoral

In other words, the power of the father. to alienate for
satisfying his debts, is co-extensive with the right of the
creditors to obtain satisfaction out of fanmily property
i ncluding the share of the sons in such property.

(3) Wiere a father purports to burden the estate by a
nortgage for purposes not necessary and beneficial to the
famly, the nortgage qua nortgage woul d not be binding on
the sons unless the sane was for the discharge of an
ant ecedent debt. Were there is no antecedency, a  nortgage
by the father would stand in the sanme position as an out and
out sale by the father of fanmily property for a purpose not
bi nding on the fam |y under which he receives the sale price
which is utilised for his personal needs.

It need hardly be added that after the joint status of the
famly is disrupted by a partition, the father has. no right
to deal with the fanm |y property by sale or nortgage even to
di scharge an antecedent debt, nor is the son under any |ega

or noral obligation to discharge the post-partition debts of
the father.

(4) Antecedent debt in this context nmeans a debt antecedent
in fact as well as in tine, i.e., the
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debt must be truly independent and not part of the -nortgage
which is inmpeached. In other words, the prior debt nust be
i ndependent of the debt for which the nortgage (is created
and the two transactions nust be dissociated in fact so'that
they cannot be regarded as part of the sane transaction

The latest of the rulings of the Privy Council in which the
law as stated above was expounded is reported, as Brij

Narain v. Mangla Prasad(1l) and this Court in Panna Lal ' v.
Vst . Nar ai ni (2) has expressly approved and adopted the
sane.

in Cochin and Travancore, however, the law was understood
sonewhat differently. Both the Hi gh Courts of Cochin and
Travancore when these States were under princely rule, held,
following what they considered as the logical result of
certain earlier decisions of the Privy Council, that a
nortgage executed by a father, notw thstanding that the debt
secured thereby be not incurred for famly necessity or
benefit but were purely personal, would be binding against
the joint famly property in the hands of the son even if
the debt be not antecedent to the creation of the nortgage
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on the doctrine of the latter’'s pious obligation to
di scharge them This was on the principle enunciated by
Bashyam Ayyangar in Chi danbara Mudaliar v. Kootha Perumal (3)
(a decision, however, subsequently overruled by a Full Bench
of t he Madr as Hi gh Court in Venkat ar amayya V.
Venkat aramana(4) on the ground that it was inconsistent with
several earlier rulings of the Privy Council) that it was
difficult to make any distinction between a nortgage created
for the discharge of an antecedent debt and a nortgage
created for a debt then incurred, for in either case the
debt not bei ng avyavaharika is binding upon the son and the
enforcenent of the security exonerates the son from the
burden of the father’s debt.

(1) 51 1.A 129

(3) I.L.R 27 Mad. 326.

(2) [1952] S.C R 544

(4) 1.L.R 29 Mad 200.

1/ SCl/ 64-42
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It would, therefore, be seen-that if it were found that the
debt to the Bank was not incurred for purposes necessary or
beneficial to the famly, the question whether the Hi ndu | aw
rule applicable was the one as understood and applied in
Cochin or that expounded in Brij Narain(l) would assune
gr eat i nportance, and for the ascertainment of the
particular |aw which applied; the place of domicile of the
fam |y woul d have rel evance

The | earned Subordinate Judge found that the famly of the
father- 1st defendant-was a resident of and domiciled in
Pal ghat and that therefore would not be governed by the rule
of Hindu | aw as understood and applied by the High Courts of
Travancore and Cochin. The | earned Judges of the H gh Court
while affirming the finding that the defendants were dom -
ciled in and residents of Palghat and were not. even
residents of Cochin, were still of the opinion that as the
properties which were the subject of the nortgage were in
Cochin, the Cochin view of the H/ndu | aw was applicable to
determne the rights of the parties on the basis  of that
interpretation of the law being the lex situs and applying
that law cane to the conclusion that eve a if t he

nortgage--Ex. 'E was concurrent with and part of the same
transaction as the debts which it secured, the nortgage was
bi nding on the appellant’s share in the fam |y property. It
was on this line of reasoning that the | earned Judges hel d-
that even though of the nortgage debt under Ex. "E, only
Rs. 59,000 was found by them as having been utilised for
di scharging the antecedent debts of the father, ~still the

Bank was entitled to a nortgage decree against the share of
the appellant to the extent of the entire nortgage noney.
This was one of the points which was canvassed before us,
which. we shall deal with in its proper place

Pausi ng here and before setting out the points urged before
us by the appellant, there is one matter that has to be
mentioned merely for the purpose of «clarification. As
already stated, the suit as originally

(1) 51 1. A 129.
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filed was for the recovery of the debt due under all the
three prom ssory notes-Exs. A B &C and the interest

accrued thereon which totalled over Rs. 1,27,000 though the
property against which the nortgage decree was sought was
confined to the Cochin property which was covered by the
menorandum  of deposit - EX. E. The |earned Sub- Judge,
however, held that the suit in so for as the debt under the
pronote Ex. C. for which properties in Palghat were given
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as security could not be sued for in his Court and
di sall owed the Bank’s claimto that extent. That portion of
the decree has becone final and was not challenged by the
Bank on appeal. It might be nentioned that the Bank is
stated to have subsequently filed a suit for that sumin the
court in Palghat and has obtained a decree thereon. W are
setting out these matters for pointing out that the appea
is practically confined to the binding character of the
nortgage--EXE in so for as it secured the repaynment of the
debts evidenced by. Exs. A & B
Learned counsel for the appellant wurged the follow ng
contentions in support of the appeal
(1) The finding by the High Court that the partition of the
famly properties effected between the appellant and his
father was not bona,” fide was not justified on the,
adnitted facts and was based on erroneous reasoning.
(2) The learned Judges erred in holding that the H ndu Law
as understood and applied by the Courts in the previous
Cochin State could determine the liability of the appellant
who was a resident of Pal ghat.
(3) The learned Judges erred in their finding that the
nortgage evidenced Sy Ex. 'E was to any extent for the
di scharge of antecedent debts.
The first question that falls for decision and of which the
| earned Judges of 'the H gh Court difference fromthe tria
Judge was in relation to the nature of the partition which
was evidenced by the registered i nstrunent marked Ex. VI -
whether it was such as could be termed bona fide and
satisfied the
660
requirements of a partition which would preclude the
creditor of the father from having recourse to the share of
the fam |y property in the hands of the son
Before we deal with the facts relevant-to that nmatter we
consider it would be convenient-to focus attention on the
real points for determnation in that context and for that
purpose we shall extract a passage fromthe judgnent of this
Court in Pannalal v. Mst. Naraini(l) where this is /dealt
with. Mikherjea, J. explained the l'aw on the point in these
terms:

"The sons are liable to pay these debts even

after partition unl ess there was an
arrangenent for paynment of these debts at the
tinme when t he partition took
place.................. The question now cones

as to what is meant by an ‘arrangenent for
paynment of debts. The expressions “bona fide
and ’'mala fide' partition seemto have . been
frequently used in this connection.in various
deci ded cases. The use of such expressions
far from being useful does not unoften lead to
error and confusion. If by mala
partition
is meant a partition the object of whichis to
delay and defeat the crediditors who have
cl ai ns upon the joint famly property,
obvi ously this woul d be a fraudul ent
transaction not binding in law and it would be
open to the creditors to avoid it by appro-
priate neans. So also a mere colourable
partition not neant to operate between the
parties can be ignored and the creditor can
enforce his renedies as if the parties stil
continued to be joint. But a partition need
not be mala fide in the sense that the

fide
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dom nant intention of the parties was to
defeat the clainms of the creditors; if it
makes no arrangenent or provision for the
paynment of the just debts payable out of the
joint famly property, the liability of the
sons for paynment of the pre-partition debts of
t he f at her will still
remain .................... An arrangenent for
payment of debts does not necessarily inmply
(1). [1952] S.C R 544.
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that a separate fund should be set apart for
payment of these debts before the net assets
are divided,, or that sonme additional property
nmust be given to the father over and above his
legitimate share sufficient to neet t he
demands of his creditors. \Whether there is a

proper arrangement for paynent of the

debts |or

not, would have to be decided on the facts and
circunst ances of each individual case. W can
concei ve of cases where the property allotted
to the fatherin his own legitimte share was
consi dered,” more than enough for his own
necessities and he- undertook to pay off al

his ' personal debts and release the sons from
their obligation in respect there That may
al so be considered to be a proper arrangenent
f or payment of the creditor in t he
circunstance of a particular case. After all
the primaliability to pay his debts is upon
the father hinself and the sons should not be

nade liable if the property in the hands of
the father is nore the adequate for the
purpose. |If the arrangement made at the tine
of partition is reasonable a proper, an

unsecured creditor (cannot have an reason to
conpl ai n. The fact that he is no ‘party to
such arrangenent is, in our opinion immteria
of course, if the transaction is fraudulent or
is not meant to be operative, it could be
i gnored or set aside; but otherwise it is the
duty of unsecured creditor to be on his guard
lest any family property over which he ha no
charge or hen is dininished for ~purpose of

realization of his dues............ Thus, in
our opinion, a sonis liable, even after
partition for the pre-partition debts of his
father which are not imoral or illegal and

for the paynent of which no arrangenent was
made at the date of the partition."
There are one or two observations which it is necessary to
make before applying the law as here laid down to the ‘facts
of the present case. 1In the
662
first place we are here concerned prinmarily with the rights
of the Bank as a secured creditor to proceed against the
security, ignoring the partition. To such a situation the
law as explained in the judgnment in Pannalal’s case (1)
would not have i medi ate rel evance, for Mikherjea J. was
dealing with the rights of an unsecured creditor of the
father to proceed against the shares of the sons after a
partition. In other words, the nature and bona fides of the
partition and the right of the creditor to proceed against
the share allotted to the son in such partition would arise
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for consideration only if the Bank were unable to establish
that the nortgage was as such not binding on the son. Thi s

was the situation of the Bank when the learned trial Judge
found that the nortgage was not binding on the appellant’s
share in the fanmly property. |If, however, the nortgage
were binding on the son either because it was created to
rai se noney for purposes binding on the famly as necessary
or beneficial there for or was executed in order to
di scharge an antecedent debt of the father, the bona fides
of the partition and the allotnment of property to the sons
cannot affect the rights of the secured creditor to proceed
against the properties allotted to the son which are the
subj ect of nortgage. In the present appeal, in view of the
conclusion we have reached, for reasons which we shal
di scuss later in the judgnent, that the nortgage under Ex.
"E' was for securing the repaynent of an antecedent debt,
the bona fides of the partition would not have a crucia
significance. Since however the question of the reality or
the binding nature of the partition would arise in the event
of the nortgaged, property being found in sufficient to dis-
charge the decree and the creditor-or the decree holder
thereafter seeks to proceed against properties allotted to
the share of the appellant-which were not included in the
nort gage, we have thought it necessary and proper to exam ne
it.

Proceeding then to deal with the matter, —we nust first
observe that the onus of proving that

(1) [1952] S.C.R 544.
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the partition arrangenent is fair and bonafide in the sense
expl ai ned by this Court in Panna Lal’'s case(,,) was upon the
appel l ant, and that the approach of the learned trial Judge
to the question is vitiated by casting the burden of proving
that the arrangenent was nmala fide on the «creditor | Bank

And for this reason. At the monent the liability was
i ncurred by the father the creditor had a right to
proceed agai nst the entirety of the joint famly estate

including the share of the son since, the debt not / being
avyavahari ka, the son was under a pious obligation to
di scharge it out of fam |y property. Subsequent thereto a
partition takes place by which the share of the son in the
property is separated and vested in him free from the
rights and powers of the father. It is the plea of the son
that by reason of an arrangenent which he has entered into
or which has been entered into on his ~behalf, he has
di scharged hinself from liability to the creditor an
arrangenent to which the creditor is not a party but which
under the law is binding on the creditor provided the
arrangenent fulfils certain conditions. Fromthis it would
seemto follow logically that the onus would be upon the son
to establish that the nature of the arrangenent under the
partition was such, as made proper and adequate provision
for the discharge of the debt, for that is the basis  upon
whi ch his own discharge fromliability depends. The |earned
trial Judge franed an issue regarding the partition being
fair and bona fides and binding on the Bank but the entire
di scussion on the facts relating to it proceeded on the
footing that the onus was upon the Bank to establish that
the partition was mala fide.

The, next error of the learned trial Judge lay in ignoring
the circunstance that the partition did not nake provision
for the discharge of the entirety of the debts of the
father, nor did it take into account, all the properties of
the fanily. The partition was evidenced by a registered
i nstrument dated June 3, 1948 The first feature of this deed
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is that though the,

(1) [1952] S.C.R 544.
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famly had properties both at Palghat in the then State of
Madras, as well as in the Cochin State, the partition deed
which has been marked as Ex. VI dealt only wth the
properties in Cochin. These properties were divided into
two parts which were stated to be equal in value and they
were allotted respectively to the father and the minor son

It contained a recital that the father acknow edged that the
debts incurred by himwere for his own personal purposes and
were not binding on the son and that as a consequence of
this state of affairs the debt due to the Bank was directed
to be discharged by the father-a direction to which he
expressed his agreenent. The |learned trial Judge found that
the total property at Cochin was fetching an i ncone of about
18 to 19 thousand rupees a year and conputing the rmarket
val ue of the property on that basis considered that it. made
anple provision for the discharge of the debt due to the
Bank. But he paid no attention to the fact that besides the
debts for the di scharge of which provision was made in Ex.
VI, the father had incurred several debts to creditors in
Pal ghat and which the son was under a pious obligation to
reply but to this we shall revert after. setting out the
grounds on which the | earned Judges of the H gh Court based
-their finding.

As stated earlier, the |Iearned Judges of the H gh Court
reversed the finding of the learnedtrial Judge on this
point. Briefly stated their reasons were two fold: (f) That
the partition was brought about in order to forestall the
action of the creditors of the father, who sought to proceed
against the fanly properties and so the transaction bore
the stanp of mala fides. W have already referred to the
suit in form paupereis filed at the Sub-Court, Palghat for
the partition of the Pal ghat properties. |In that plaint,
and this also has already been adverted to a arg number of
debts were set out and inregard to sonme of them the
plaintiff clainmed the relief of having them set aside on the
ground that they were incurred for illegal ~or Jinmnora

pur poses and so were not binding on him_Theallegations in
that plaint, therefore,
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made it clear that there were a nunber of creditors who had
filed suits against the father and that was heavily pressed
for discharging them It was in that situation that the
suit in Palghat was filed And it was when things were in
this state that the partition of the Cochin properties was
br ought about This necessarily showed that the partition was
not bona fide. (2) In the deed of partition-Ex. there is a
recital that the debt due to the Bank was not binding on the
appel lant. There was thus a repudiation of liability on the
part of the son and the |earned Judges held that 'such a
repudiation would by itself negative the partition being
bona fide and binding on the creditor. Learned counsel for
the appellant submtted that of the two reasons assigned by
the |learned Judges for their conclusion that the partition
was not bonafide the first was insufficient and the second
irrelevant and immterial. As regards the first ground, he
urged that at the nmost, it would occasion greater scrutiny
and provided that, as found by the learned trial Judge, the
properties allotted to the share of the father were fairly
sufficient for the discharge of the debts binding on the
son, the circunstances relied on woul d not per se render the
arrangenent nala fide. Regarding the 2nd ground, he pointed
out that the fact that the father took over the Iliability
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for the reason that the debt was not binding on the son, was
a matter of legitinate arrangenent inter se between the
coparceners and would have no bearing on the fairness or
bona fides of the partition with was concerned really wth
ascertaining whether the property set apart for the father
was or was not sufficient for the discharge of the
i ndebt edness whi ch he undertook. W see considerable force
in the subm ssion of the |earned counsel., particularly was
the criticismof the second of the above reasons The recita
as to the character of the debt as against the son is a
recital in a docunent to which the father and the son- are
parties and if between themthe son repudiates the debt as
bi nding on him that is no reason by itself for holding the
partition to be mala fide.
666
We agree that the real question for consideration in such
cases is whether sufficient property has been set apart for
the share of the father to enable himto discharge the debts
whi ch 'he has undertaken to discharge. Examned from this
point of view we are ,,clearly of the opinion that the
partition deed-Ex. VI does not satisfy this test. In the
first place, we agree with-the |earned Counsel for the
respondent in his criticismthat the | earned trial Judge had
really no basis in‘the evidence for recording his finding
;is regards the incone fromthe property. That finding was
based not on any evi dence adduced directed to that point but
by taking into account certain statements made to the Bank
by Kal yanasundaram at the time the [ oan was raised. As a
matter of fact the 1st defendant in his cross  exam nation
st at ed:
"The properties partitioned and allotted to ne
(under Ex. 6) will fetch a pattom of 2,000 and
odd (paras of paddy). I have got debt to the
extent of Rs. 80,000. It-is the debt ' under
Exs. A & B. | “have to pay other anobunts to
the bank. | have topay a debt of about Rs.
2,00,000 to the bank. 1In addition to that |
have also got other debts to the extent of
nore than rupees one |akh. The decr ees
obt ai ned against ne will come to nore than Rs.
50, 000- 60, 000. They are decrees obt ai ned
agai nst me."
This woul d disclose two infirmties in the appellant’s case:
(1) No provision was adnmittedly nade under Ex. VI ~for the
paynment of all the debts of the father ~and there were
consi derably nore debts payable by himthan those for which
provision was made for the discharge out of ~properties
allotted to him (2) There was no acceptable evidence
regarding the value of the properties in Palghat and
therefore one cannot proceed on the basis that the share of
the father in the Pal ghat properties would be sufficient to
di scharge the debts not provided for under Ex. WVI. Learned
counsel for the appellant faintly suggested that f or

considering the bona fides of the partition under Ex. Vi
only the debts incurred in Cochin and
667

on which suits could be laid in Cochin should be considered
but this is obviously incorrect because even assuming that
in regard to each one of those debts, a suit could not be
instituted in the Courts in the Cochin State, undoubtedly
t he decrees obtained in the Midras State coul d be
transferred for execution to Cochin and vice versa. In
these circunstances, unless the entirety of the debts
payabl e by the father were taken into account and sufficient
and adequat e provision nmade for the discharge of these debts
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fromand out of the share allotted to the father-either his
original share or any added assets to enable himto do so
-the partition cannot be held to be bona fide wthin the
nmeani ng of the decisions. W therefore agree with the Hi gh
Court, though not for the sane reasons, in its finding that
the partition wunder Ex. VT is not such as to be binding
agai nst the Bank.
We shall next deal with the second point which relates to
the reasoning on the strength of which the | earned Judges of
the Hi gh Court granted a decree to the bank for the entire
sum of Rs. 80,000 and odd covered by the two promssory
notes "A' & 'B notwithstanding their finding that only Rs.
50,000 and odd out of the loan of Rs. 80,000 went towards
the discharge of antecedent debts. W should add that we
are reserving for later consideration the correctness of the
grounds for holding that to the extent of Rs. 59,000 the
nort gage was for discharge of antecedent debts which is the
subject” matter ~of the third of the points raised by the
Appel | ant .
Their reasoning may be set out in their own words:
“When the plaint transactions took pl ace
British I'ndia~ and Cochi n State wer e
i ndependent sovereign states and according to
Private International lawit is the |aw of the
situs of the property that should govern
contracts relating to it."”
On this principle they applied the H ndu Law-as adnini stered
in Cochin State to determine the rights of the creditor and
under, that |aw even a nortgage, which was contenporaneous
with the debt woul d
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be binding on the sons, provided the sane was not illegal or
i moral, though the debt was not fora purpose binding on

the family either by way of necessity or benefit. On this
basis they held that the bank was entitled to a nortgage
decree for the entire sum even though Rs. 20,000 and odd of
it was held not to be for the discharge of any antecedent
debt . Learned counsel for the appellant challenged the
correctness of this reasoning and the application of the
rule of the lex situs to a case like the present. W agree
that the |[|earned Judges were not right in the view they
expressed about the applicability of this rule of Private
International Law. The rule that they applied to determ ne
the rights to imovable property in Cochin was not -any
statutory | aw which was binding on parties who had dealings
in regard to land in that State in which event their
reasoning was unexceptional. Taking the " Cochin State
itself, the power of a person to dispose of property or to
encunber it woul d have depended upon whet her he was a  Hi ndu
or a Muslimor a Christian and in each case the right of the
owner to dispose of the property would depend “upon his
Personal Law as nodi fied by any statute applicable to that
conmunity to which he belonged. There was in the matter of
di spositions of the type we have to deal with in this case,
no lex situs which could be applied irrespective of a
personal |aw governing the owner. By way of exanple, let us
take the case of a testanmentary power of disposition over

i movabl e property in that State. |If the owner were a
Christian he mght be entitled to di spose of property to the
full extent. |If he were a Muslim there would be a Ilim-

tation on such a power based upon the rules of Mislim Law
applicable to him subject, of course, to any statutory
nodi fications thereof. |In the case of a Hi ndu, his power to
di spose of by will would depend upon whether the property
was self-acquired or joint and whether he was a menber of a
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Joint H ndu Fam the existence of coparceners and the |Iike.
The Cochin law itself, therefore, recognised that H ndu Law
was a Personal Law and that the rights of dealing wth
property flowed fromthe Persona
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Law of the owner. It is hardly necessary to cite authority
for the position that Hndu Lawis a Personal Law. The
matter mght be further illustrated by another exanple.

Even anong the Hindus, there are persons governed by the
Dayabhaga system of H ndu Law. |If such a one acquired
property in Cochin it could not be that the Dayabhaga not
being prevalent in Cochin some system of lawnot the
Dayabhaga but either the Mtakshara or some other system
woul d apply in the absence of course of sone valid statutory
provision to determne either the rights to property or its
devol ution. The reasoni ng of the |earned Judges, therefore,
proceeds upon a basic wong assunption that the Mtakshara
| aw as .under st ood and adm nistered in Cochin State was sone
sort of lex situs which would apply to determne the rights
of parti'es whatever mght be their Person Lawi.e., Hi ndus
followi ng either the Mtakshara as understood el sewhere or
governed by some systemother than the Mtakshara or not
bei ng Hi ndus governed by sonme other system of |aw. As
stated in Mayne’ Hndu , Lawm1l) though in a slightly
di fferent context
"Prima,/ facie any Hi ndu residing in a
particular province of Indiais held to be
subject to the particular doctrines of Hi ndu
Law recognised in~ that province............
This lawis not merely a local law, it becones

a personal law and a part of the status of
every famly whi ch is governed by
[ In‘this respect the rule

seens an exception to the usual principle, the
lex loci governs matters relating to land and
that the law of the domcil governs persona
relations. The sane rule as above woul d apply
to any fanmily which, by local usage, had
acqui red any special custom of succession, or
the like, peculiar toitself, though differing
fromthat either of its original, or acquired
domcile The reason is that inIndia there is
no lex loci, every person being governed by
the law of his personal status."
(1) Mayne’s H ndu Law, 11th Edn. para 56.
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In the present case on the concurrent finding of the two
courts that the famly of the defendants were pernmanent
residents of and domiciled in Palghat it would follow  that
the binding character of the father’s alienation by way of
nort gage quoad the son had to "be judged in the light of the
principles laid down fromvery early tines by the  Privy
Council and accepted by the Full Bench decisions of the
Madras High Court and finally authoritatively expounded  in
Brij Narain v. Mngla Prasad(1l) which has received the
approval of this Court. Wen the Bank dealt with the 1st
defendant, it nust be taken to have contracted with him on
the basis of such a | aw being applicable to the transaction
so that there is no question of hardship arising from the
application of the British Indian Law to determ ne the scope
of the father’'s powers.
This leads us to the third and last point wurged in the
appeal as regards whether and to what extent the debt wunder
the nortgage evidence by Ex. 'E went towards the discharge
of the antecedent debts of the father for it is only for
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such ampunt that the Bank can claim a nortgage decree
agai nst the share of the appellant in the fam |y properties.

Before examining the facts in relation thereto, it is
necessary to narrate briefly the manner in which the
attention of the Courts were directed to this point. Inits

plaint the Bank averred that the debt was incurred for a
famly purpose, it being stated to be in connection with a
fam |y business. This was denied and it is now conmon
ground that the debt was incurred nerely for the starting of
a new business by the father and was not for any ancestra

fam ly business. So far as the plaint went, the Bank had no
case that the debt secured by the nortgage was one binding
on the famly as being for a necessary purpose. Also in
terns there was no plea that the nortgage was binding on the
son’s share by reason of the debt being for the discharge of
the antecedent indebtedness of the father. The defence on
behal f of the appellant was threefold: Besides the usua

formal denial of the

(1) 51 1.A 129.

nort gage not being supported by consi derati on, t he
contentions raised were: (1) That the nortgage debt was not
bi nding on the appellant’s share of the famly properties
for the reason that the debt was not incurred for purposes
which in | aw were either necessary or binding on the famly,
and (2) that the debts were tainted with illegality or
imorality. The findings which were recorded on these three
def enses were concurrent and are no _longer in controversy.
It was found that the nortgage was fully supported by
consi deration, that ‘the debt was® not incurred for any
necessary or beneficial purpose of the famly and lastly
that the purpose for which the debt was incurred was neither
illegal nor immoral. In this context it should be
renmenmbered that the suit was filed by the bank on June 17,
1948 before Cochin becane part of the Indian Union. | At that
date there could be no doubt that if the Courts at Cochin
applied the H ndu Law as understood by’ the High Court of
that State disregarding the circunstance arising from the
domicile of the nortgagors, the question whether ‘the debt
secured by the nortgage was or was not for discharging an
earlier antecedent indebtedness of the father was i nmteria

and not hi ng nore was needed for the plaintiff to succeed .in
obtaining a nortgage decree as against the entire famly
property including the son's share therein than a finding by
the Court that the debt was not illegal or inmmoral. In
fact, even the allegation in the Bank’s plaint that the debt
was for the purpose of financing a fanmly trade was
superfluous, and the negativing of its averment in that
regard woul d not have affected its rights in any nmanner. In
the circunstances, the Bank could not be seriously blaned if
it considered that the question whether there was not an
ant ecedent debt which the nortgage under Ex. E discharged
was not relevant at all and made no averment asserting such
a fact. Accordingly no attention was apparently paid by
either party to this question. By the date, however, of the
argunents before the |l earned trial Judge the princely State
of Cochin had acceded to the Indian Union and had becone a
Part 'B State under the
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Constitution. Founding hinmself on this circunstance as al so
the fact that the defendants were pernanent residents of and
domciled at Palghat |earned,counsel for the appellant
submtted to the trial Judge that the Hndu Law as
under st ood and expounded in Brij Narain v. Mangla Prasad (1)
would apply to determine the rights of the parties to the
transaction and if that |law were applied, on the finding
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that there had been a partitionin the famly which was
stated to be fair under which a proper provision had been
made for the discharge of the debts of the father, coupled
with the finding that debts under Exs. A & B were not
incurred for a famly trade or for a purpose binding upon
the famly, the nortgagee was not entitled to a decree

against the security under Ex. 'E which could not extend
to the share allotted to the appellant under the partition-
Ex. VI . The learned trial Judge nmde an incidenta

finding, or nore correctly an observation which it nust be
taken to be on the state of the pleadings, that the debts
evi denced by Exs. A &Bdid not go to discharge any
antecedent liability of the father. Wen the matter went up
in appeal before the H.gh Court the |earned Judges
consi dered that even if Brij Narain v. Mangla Prasad(1l) was
applied and even if the finding that there had been no
ancestral trade and that the debt had not been incurred for
a fam |y purpose were accepted, there would still be need to
ascertain/ whether “there was any antecedent debt of the
father ~which had been discharged by the execution of the
prom ssory notes Exs. A and B and the nortgage deed Ex. E
For this purpose they <called for a finding from the
Subor di nate Judge under O XLI. r. 25, Civil Procedure Co-de
and having regard to the state of the " pleadings and the
evidence they raiseda specific issue on that point and
directed the Subordinate Judge to afford the parties a
further opportunity of adducing such evidence as they
desired on the matter. The Subordinate Judge accordingly
heard further evidence and recorded a specific, finding that
the debts under Exs. A and B were not for the purpose of
di schargi ng any antecedent debts which

(1) 51 1.A 129.
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could really be termed to be independent transacti ons. The
appeal was thereafter heard and the learned Judges, after
considering this finding, dissented from the view there
expressed and held that out of the Rs. 80,000 which were the
principal amunts covered by the two prom ssory notes-EXs.
A & B, there was, an antecedent debt to the extent of Rs.
59,000 and odd. Though on this finding, if the decision in
Brij Narain v. Mangla Prasad(1l) were applied, the bank would
have been entitled to a nortgage decree only in respect  of
the principal sumof Rs. 59,000 and odd and to a persona
decree for the balance to be recovered out of the share  of
the appellant in the famly property on the finding that the
partition Ex. VI was not bonafide and therefore not i npedi ng
the rights of the creditor, they, neverthel ess proceeded to
grant a decree to the Bank for the entire sumdue on the two
prom ssory notes- Exs. A and B for the reason . that /they
considered that the |law applicable to determne the rights
of the Bank was not the Mtakshara | aw as understood and
explained in Brij Narain's Case(l) but the law ‘as was
under st ood and applied in the decisions of the H gh Court of
Cochin prior to the Constitution. W have already dealt
with the correctness of the view of the Hi gh Court on this
poi nt .

Wat we are here concerned with is the finding by the
| earned Judges of the High Court that out of the sumof Rs.
80, 000 covered by Exs. A and B a sumof Rs. 59,000 and odd
really went in discharge of an antecedent debt and that to
that extent, even applying the |l aw as understood in what was
fornmerly British India, the Bank would have the right to a
nortgage decree as against the appellant. The | earned
counsel for the appellant has strenuously contended that
this finding of the High Court is wong and that the entire
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transaction by which the father obtained finances for
i npl enenting the pepper contract with the Governnent of
I ndia was one single and entire transaction and that it was
not capable of being split up, as the | earned Judges of the
H gh Court had done

(1) 511. A 129.
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in order to record a finding of antecedency for a part of
the suit-nortgage debt. On the other hand, the |[earned
counsel for the respondent has subnitted to us that not only
were the |earned Judges of the High Court right in holding
that Rs. 59,000 and odd was an antecedent debt but that the
| earned Judges shoul d have gone further and held that the
entire sumof Rs. 80,000 covered by Exs. A and B was for
the di scharge of antecedent debts.

This question of fact was the principal matter of contest
bef ore us. We shall start by briefly sunmmarising the
transactions between the 1lst defendantfather’ and the Bank

The first defendant entered into a contract wth the
CGovernment of India for the supply to them of 2000 Oms. of
pepper in_ or- about May 7, 1945. The total cost of the
supply was Rs. 1,37,000. He entered into simlar contracts
later in October and Novenmber 1945 and under these the val ue
of the goods to be supplied was respectively Rs. 1,23,000
and Rs. 3,63,000. Even for inplenening the first contract
of May 1945, the first defendant apparently had need to
borrow. An application for a | oan was nade on or about the
4th or 5th of June 1945 and then the 1st defendant sent the
documents of title that he held in respect of his properties
in Cochin and ’'desired accommpdati on by way of an over-draft
for Rs. 50,000 from the Bank. The Iletter by the 1st
defendant to the Bank is not on the record but it is seen
that these docunents were sent to the | egal Advisor of the
Bank on June 6, 1945 and the latter was directed to
scrutinise themand informthe Bank whether the docunents
were conplete. They were returned on the same day wth a
note stating that the Bank should satisfy itself whether the
particulars set out in the letter were true and if ‘this were
so the amount could be paid on a nortgage by -deposit of
title deed. This letter of the Legal Adviser -as well as the
request of the 1st defendant was circulated to the directors
of the plaintiff-bank and the | oan asked for was sanctioned
by the President of the Bank on June 11, 1945 and the sane
was passed. by the
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directors on the sanme day with a limt up to Rs. 50, 000.
But this was to be on a nortgage of the Cochin properties.
However even before the request for the overdraft. was
circulated to the directors and their sanction obtained, the
of ficers of the Bank, apparently acting on the instructions
of the Secretary gave himloans to the extent of Rs.. 45, 000.
A loan of Rs. 30,000 on a prom ssory note carrying interest
at 6 1/4 %was granted on June 6, 1945 and two days | ater on
a further prom ssory note Rs. 15,000 was lent. The sum  of
Rs. 45,000 and interest thereon was carried to the debit  of
what is ternmed as a No. 1 account at the Pal ghat branch of
the Bank which was an overdraft account with a limt of Rs.
50, 000. It should be noticed that the creation of the
nortgage was long after this. Apparently, this overdraft
account was opened under the directions of the Bank’s head
office at Trichur by a letter dated June 18, 1945 (referred
to in the opening entry) carrying out the directions of the
President of the Bank dated June 11, 1945 to which reference
has al ready been made. The ampunt due on the two prom ssory
notes with interest due up to June 19, 1945 cane to Rs.
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45, 054/ 11 and this was the debit with which the account
opened. Subsequently there were operations in this account
either i.e., both by way of paynent in, as well as of
wi thdrawal fromthis account and on Novenber 14, 1945 the
date of the prom ssory notes Exs. A & B the amunt due
under this account was Rs. 50726/15/4. We shal | be
referring to howthis account was squared on Novenber 20,
1945 after referring to the history of the No. 2 overdraft
account of the 1st defendant with the Bank

The 1st defendant nade a second application for a |oan on
Cctober 8, 1945 to the Bank for overdraft accommodation up
to alimt of Rs. 3,00,000. The security that he offered
for the fresh advance that he required was the contracts
entered into by the Governnment of |ndia which he said would
be pl edged with the Bank and he suggested that the advances
m ght be made to himon the security of the Inspection Notes
of the goods that he woul'd be supplying

676

to Governnment. He also promised that the receipt for Rs.
50, 000 which had either been or would be deposited with the
CGovernment  of I ndia as security for the due fulfillnment of
the contract, would be pledged with them so that they would
be in a position to obtain paynent of that sum from the
CGovernment thensel ves. The Bank, however, demanded that in
addition to pledging the anounts which would be received
from the Governnent under the contract, the 1st defendant
shoul d al so create a nortgage by deposit of title deeds ' of
properties in Palomar for the | oan that he ‘desired. The
proposal by the 1st defendant was considered at a neeting of
the Board of Directors of the plaintiff-bank and it was
resolved to give himadditional overdraft facility to the
extent of Rs. 60,000 which was split into two parts (1) Rs.
30,000 on the security of properties at Palghat in regard to
which a nortgage was to be created by deposit of ' title
deeds, and (2) a further sumof Rs. 30,000 to be advanced by
an increase in the overdraft Iimt of Rs. 50,000 on the
Cochl ea properties. This resolution was passed on /Novenber
4, 1945, But even before this resolution was passed and
obviously in anticipation of the decision of the Directors
the overdraft account No. 2 of the, 1st defendant with the
Bank at Pal ghat was opened on Cctober 24, 1945 with a [limt
of Rs. 30, 000. It would be seen that Exs.— A & B were
executed on Novenber 19, 1945 and the deposit of title deeds
and the menorandumin connection therewith was al so on the
same date. Between the 24th Cctober 1945 and the 11th of
Novermber the 1st defendant had operated on this No. 2
account both by paynent in, as well as by wi thdrawing from
it and as a result of these transactions the amunt owed by
him to the bank on the 19th Novenmber 1945 was a sum of/ Rs.
59, 952/ 12/ 5. The position on Novermber 19, 1945 when the
[ oan under Exs. A & B was raised and the nortgage  Ex. E
was executed was therefore this. Under the No. 1 ‘account
the 1lst defendant owed the Bank Rs. 50,726/15/4. On the No.
2 account the anobunt due to the Bank was Rs. 59952/12/5.
It, was with this state of the account
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that Exs. A & B were executed and the loan of Rs. 80,000
secured by the suit nortgage was raised. This sum of Rs.
80,000 was nmde available to the 1st defendant, not by the
Bank itself adjusting the newy granted | oan against the
amounts due up to that date and keeping the Rs. 29,000 odd
that would still have remained due to it as an unsecured
debt due fromhim On the other hand, the head office of
the Bank at Trichur handed over to the 1st defendant a draft
for Rs. 80,000 made out in favour of the 1st defendant on
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its branch at Palghat. That the draft was handed over to
the 1st defendant is admitted. It was handed over at a tine

when so far as the previous indebtedness was concerned, the
bank held no security though there mi ght have been a prom se
to create one. This draft was taken by the 1st defendant to
Pal ghat and was paid by himinto his No. 2 account which
t heref ore became reduced froma debit of Rs. 59,952 and odd
to a credit of over Rs. 20,000. It was on this feature and
this operation on the account that the |earned Judges of the
H gh Court relied on for their conclusion that the Rs.
59,000 odd was an antecedent debt which was discharged by
the draft of Rs. 80,000 handed over by the Bank when Exs. A
& B were executed. It nowremains to narrate how the No. 1
account under which the 1st defendant was a debtor to the
extent of Rs. 50,726 and odd becane di scharged. The 1st
def endant drew a cheque in-his own name on Novenber 20,1945
fromhis No. 2 account in which he had an overdraft limt to
the extent of Rs. 50,000 and paid this cheque into his No.
1. account. There was a small balance of Rs. 726/15,/4 due
which was paid in cash and that account was closed on
Novermber 20, —1945. On these. facts the question now for
consi deration is whether this loan of Rs. 80,000 is or is
not sufficiently dissociated fromthe liability of the 1st
def endant under the No. 1 and No. 2 accounts which existed
before that date, for admttedly the entire sumwas utilised
to di scharge the debt renaining due to the Bank on Novenber
20, 1945.
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Lear ned counsel for the appellant raised a sort of
prelimnary objection that the l'earned Judges of = the High
Court having categorically found that  there was an
ant ecedent debt which was discharged by the  suit-nortgage
loan only to the extent of Rs. 59,000 and odd and there
being no appeal by the Bank against the finding that the
bal ance of the Rs. 80,000 had not gone in discharge of an
ant ecedent debt, the respondent was precluded from putting
forwmard a contention that the entire sum of Rs, 80,000
covered by Exs. A & B went for the discharge of antecedent
debt s. W do not see any substance in this objection

because t he respondent is entitled to canvass the
correctness of findings against it in order to support the
decree that has been passed agai nst the appellant.

Coming now to the nmerits of the controversy, the matter may
be viewed thus. W are now concerned with the question
whet her Rs. 80, 000 which were borrowed under Exs.” A & B and
in respect of which a crossed draft for that sum nade in
favour of the 1st defendant was handed over to himwent in
di scharge of antecedent debts. |[|f the previously existing
debt on 14.11.1945 of over Rs. 1,09,000 being the total of
the amount due under the No. 1 and 2 accounts was one, owed
to athird party and that debt had in part been discharged
by a demand draft issued on the execution of Exs. A & B and
the creation of a nortgage by virtue of Ex. E, there could
be no doubt that it would be an antecedent debt. That ,
however, was not the case but the original indebtedness was
to the Bank itself and that was di scharged by the suit-I|oan
fromthe Bank. Learned counsel for the appellant |aid great
stress on the fact that the entirety of the transactions
which resulted in the grant of an overdraft facility of Rs.
1,10,000 covered by Exs. A B & C should be viewed as a
single and entire transaction comrencing fromthe grant of
the |l oans on June 6, 1945 in anticipation of security being
furnished, right wup to the date when the suit-pronissory
notes were executed and the nortgages by deposit
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of title deeds was created. W are, unable to accept this
submission in its entirety. It is, no doubt, true that the

transaction with the Bank, so far as the debtor was
concerned, was one by which he obtained a | oan for financing
the inplementation of his contract with the GCovernment of
India for the supply of black pepper but that by itself
woul d not be sufficient to negative such a financing being
conposed of independent transactions, though directed to the
same end. Learned counsel for the appellant did not deny
that this was possible nor did he contest the position that
if there was a real dissociation in fact, the circunstance
that the <creditor was the same or that the several |oans
that were made, were for fulfilling the sane purpose of the
borrower would not by thenselves detract from there being
real antecedence for alater borrowing. It is, therefore,
essentially a question of fact and the natter has to be
viewed with reference (a) to the nature of the transactions,
and (b) the intention of the parties, and (c) the inferences
to be reasonably ~drawn fromthe form which the parties
adopted. for putting through their intention. It is in the
context of these considerations that we are inclined to hold
that there was a real and factual antecedency between the
| oan of Rs. 80,000 for which the draft was given on Novemnber
16, 1945 and the previously existing indebtedness of Rs. 1,
09,000 and odd in the overdrafts account No. 1 and 2 of the
1st defendant to the Bank which was di scharged thereby. On
Novenber 16, 1945 when the draft was handed over there was
admitted a debt ‘of over Rs. 1, 09,000 due from the 1st
defendant to the Bank. Though there had been an agreenent
t hat the title deeds of the 1st defendant’s Cochin
properties would be deposited with the Bank a security, the
sane had not yet been done and the |oan therefore stil
continued to be a loan on the personal ~security of the
debt or. At that date this bank draft for Rs. 80,000 was
handed over to the debtor for the purpose of discharging the
previous |oans due to the Bank. Learned counsel night be
right in saying that the previous |loan of Rs. 1,09,000 and
odd
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m ght have been granted in anticipation of the execution of
the nortgage and the final determ nation of the -amount of
the overdraft that should be permitted to the 1st defendant
but that does not by itself conclude the matter. The
| earned trial Judge negatived the plea of the respondent
that the Rs. 80,000 went in discharge of an antecedent
liability to the Bank by reason of the evidence of the
Secretary of the Bank in which he stated that this sum of
Rs. 80,000 was adjusted towards the earlier debts statenent
which was repeated by the 1st defendant hinself = as P.WS3.
Learned counsel for the appellant drew our attention to this
portion of the evidence and repeated the sanme argunments. In
our opinion, however, this statenent or this manner of
describing how the draft was utilised does not by ‘itself
mlitate against this |loan of Rs. 80,000 discharging an
ant ecedent debt. Factually that the loan of Rs. 80,000 was
adj ust ed by the Bank towards the 1 st def endant’s
i ndebt edness is not correct, though it is possible that if
the transaction took that formthe subm ssion on behalf of
the appell ant woul d have greater force and substance. That
however, was not the form which the transaction took, and we
cannot but assume that the formreflected the intention of
the parties. |If instead of handing over a denmand draft to
the 1st defendant, which has actually happened, the Bank had
credited the anpbunt to the 1 st defendant in his overdraft
account then there would have been an unity between the
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transaction which started on June 6, 1945 and whi ch
culmnated in the execution of the two prom ssory notes- Exs.
A and B and the security for the repaynent thereof Ex. E so
as to render all of thema single transaction, but that was
not the nmethod adopted by the creditor or the debtor. VWhen
a fresh loan of Rs. 80,000 was granted under Exs. A & B and
a bank draft for that amount was handed over, it was done
wi thout taking into account the preexisting liability for
Rs. 1,09, 000 and odd owed by the 1st defendant to the Bank
so that when the draft was handed over there was a tota
liability of Rs. 1,89,000 payable by the 1st defendant to
the Bank. |If the appellant’s father had failed to credit
681
the demand draft into his No. 2 overdraft account which it
was undoubtedly w thin his power to do, his tota
i ndebt edness woul d have been Rs 1, 89, 000. He however paid
t he draft into his No. account so that t he tota
i ndebt edness to the Ban on the two accounts became Rs.
109, 000. From No. 2 account a sumof Rs. 5,000 he drew to
di scharge ,a Iliability of “Rs. 50,000 under the No. 1
account. ~so that in effect No.~1 and No. 2 accounts were
fully discharged and Rs. 29,000 becane thereafter outside
the security created under Ex. E by the 1st defendant in
favour of the Bank. In-the circunstances we consider that
the entire loan /of “Rs. 80,000 went in discharge of
antecedent debts though the sane was  owned by the 1st
def endant to the sane creditor.
Before concluding it is necessary to refer to variation
whi ch the Hi gh Court nade as regards ampunt recoverable from
the properties of the family in Cochin. This was because of
the construction and effect  of Ex. J which was the
menor andum whi ch evi denced the deposit of thetitle deeds of
the Palgh properties and which was executed on. Apri
23,1946. Under Ex. J the property nortgaged was not nerely
the properties in Pal ghat but the equity of redenption of
the Cochin properties which had been the subject of nortgage
under Ex. F for, Rs. 80,000. (In other words, EX. E
created al so a second nortgage on the Cochin properties. On
a construction of Ex. J. the Hi gh Court held that the 1st
nort gage of the Palghat properties was limted to the
excess over Rs. 30,000 in the overdraft account It~ followed
from this that the Bank could recover from the Chinese
properties that excess and this was found to be, looking
into the debits of the account of the 1st defendant, to
amount to Rs. 3,792/2/1 The |earned Judges of the  High
Court, therefore, granted in addition to the anpbunts covered
by Exs A and B a decree for Rs. 3792 /211 recoverable from
the Cochin properties. In view of the fact that a suit.  had
already been instituted in the Palghat Sub Court for/  the
entirety of the anpbunt due to the extent
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of Rs. 30,000 and interest due under Ex. C & F, the |earned
judges added in their judgnent a reservation which was
i ncorporated in the decree that was drawn up in these terns:
"I'f inthe suit instituted by the plaintiff
in the Pal ghat Sub-court the plaintiff obtains
a decree for the whol e ambunt due under Ex. C
and realises the sane, the plaintiff will not
be entitled to ignore the decree in this case
in respect of the above sumRs. 3,792/2/1 and
interest thereon".
Learned counsel for the appellant -faintly suggested that
the Ilearned Judges were in error in passing a decree for
this further sum of Rs. 3792/2/1 in this suit. It is,
however, unnecessary for us to go into the nerits as to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 23 of 23

whet her the | earned Judges were right in the construction of
Ex. J and the legal results flowing therefromas we are
satisfied that the appellant is not entitled to raise this
point. This was not one of the points raised in the grounds
of appeal to this Court when an application was made for the
grant of a certificate of fitness, nor is this objection to
the decree to be found in the statement of the case filed.
In the circunstances, we need say no nore about it.

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed
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